
[Similar Matter Filed During Past Session
See Senate No. 261 of 1990.] «« aSENATE . No. 204

By Mr. Barrett, petition (accompanied by bill, Senate, No. 204) of
Michael J. Barrett, Stanley C. Rosenberg and Mary Jeanette Murray
for legislation to increase resources for learning by collecting
education loans in default in the Commonwealth. Education, Arts and
Humanities.

In the Year One Thousand Nine Hundred and Ninety-One

An Act increasing resources for learning by collecting educa-
tion LOANS IN DEFAULT IN THE COMMONWEALTH.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 4of chapter 298 of the acts of 1956 is
2 hereby amended by adding at the end thereof the following
3 subsection:
4 (i) To execute by writ of attachment upon wages, salaries or
5 commissions in the hands of an employer or any other person in
6 order to enforce money judgements for the repayment of all loans
7 authorized, serviced, insured, made, funded or guaranteed under
8 this act or Federal law; provided, however, that such power of
9 execution may not be assigned to any other person or agency nor

10 be employed for any other purpose by the corporation. Such
11 power of execution may be exercised at the discretion of the
12 corporation, but under no circumstances may an amount in excess
13 of ten percent of the disposable pay of a borrower be subject to
14 execution during any given pay period, unless the borrower
15 consents in writing to a larger percent. The term “disposable pay”
16 shall mean that part of pay of any individual remaining after the
17 deduction of any amounts required by law.
18 The corporation is hereby authorized and directed to maintain
19 arecord ofadministrative and legal actions and proceedings which
20 it undertakes in regard to the collection of education loans. All
21 such records shall be kept in the administrative offices of the
22 corporation and at reasonable times the record of a borrower
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23 against whom a statement of claim has been filed as provided
24 herein shall be available for inspection by that borrower. The
25 corporation shall furnish, under seal of the corporation when
26 required for evidence in court, any accounts or records of
27 accounts, papers or documents filed in the corporation, relative
28 to the granting of financial assistance to any appropriate borrower
29 whenrequired as evidence in any court and such certification shall
30 be competent evidence thereof.
31 In addition to the remedies and procedures provided by law for
32 the collection and enforcement of contractual rights, the
33 corporation may initiate action against borrowers whom it deems
34 to be indebted to it by filing a statement of claim in the records
35 maintained by the corporation.
36 The corporation shall serve asummary ofthe statement of claim
37 upon the borrower by first-class mail addressed to the most recent
38 address as provided to the corporation by the borrower, pursuant
39 to the terms of the written obligation executed by the borrower,
40 or otherwise acquired by the corporation. The summary of the
41 statement of claim shall contain such information as the
42 corporation deems necessary but in all instances shall contain the
43 following:
44 (a) Identification of the name of the corporation together with
45 its address to which the borrower may respond.
46 (b) Name and last known address of the borrower.
47 (c) Principal amount of money which the corporation claims
48 is due and owing to it including interest and late or other charges
49 thereon and the material facts on which the claim is based.
50 (d) the following notice which shall be prominently displayed
51 on the first page of the claim:

52

53 Legal action has been taken against you. If you do not file in
54 writing your response to this action within forty-five days of this
55 notice, an order of default may be entered against you. You may
56 lose money or property or other rights important to you by
57 garnishment of your wages, salary or commission or other
58 compensation or by levy of execution against your property or
59 assets. You should take this paper to your lawyer immediately.

NOTICE
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60 If you do not have a lawyer or cannot afford one, you should call
61 or write the office set forth below. You may qualify for free legal
62 assistance.
63 (c) A statement that an order of default may be entered against
64 the borrower without further notice.
65 The borrower shall have an opportunity to enter into a written
66 agreement with the corporation, under terms agreeable to the
67 corporation, to establish a schedule for the repayment of the debt
68 by responding within forty-five days of receipt of service.
69 The borrower shall file a response to the statement of claim
70 within the prescribed time after service by first-class mail. The
71 response shall admit or deny all averments contained in the
72 statement of claim. An averment in the statement of claim shall
73 be deemed to be denied only if proof thereof is demanded and
74 the borrower states either;
75 (a) that after reasonable investigation the borrower is without
76 knowledge of information sufficient to form a belief as to the truth
77 of the averment; or
78 (b) that the borrower is without such knowledge or information
79 because the means of proof are within the exclusive control of
80 an adverse party or hostile person. The response shall set forth
81 all defenses and objections which the borrower has to the
82 statement and any objections or defenses not so presented shall
83 be deemed to have been waived. The pleadings in any action
84 pursuant to this act shall be limited to a statement of claim and
85 a response thereto.
86 The rules relating to discovery as promulgated by the Supreme
87 Judicial Court, and as amended from time to time, shall be
88 applicable to all proceedings initiated pursuant to this sub-section
89 act; provided, however, that the borrower shall at reasonable
90 times and without unreasonable delay be permitted to inspect and
91 examine records relating to the student loan debt and upon
92 payment of a reasonable fee receive a copy of said records.
93 If the borrower files a response, the corporation shall accord
94 the borrower an expedited arbitration hearing as provided for
95 under the rules of the American Arbitration Association. Upon
96 a final determination of debt by the arbitrator, the corporation
97 may recommend that an order of default be entered in the
98 corporation records.
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99 The corporation may transfer the record and an order of default
to the district court in which the borrower resides or when
residence within the Commonwealth cannot be ascertained, to the
Boston Municipal Court, to be entered as a judgment. Thereafter
it shall be the duty of the clerk at the request of the corporation,
to issue execution, or such other process as may be necessary and
proper, to carry into effect the judgment entered upon such order
of the board, subject to the applicable provisions of law or rules
or procedure concerning stay of execution upon judgment.
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Within twenty days after entry of an order of default, the
borrower may apply to the corporation to vacate such order.
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Within twenty days after entry of judgment, the borrower may
apply to the court in which the judgment is entered to set aside
such judgment. Such relief shall be granted by a judge of such
court if the borrower proves by a preponderance of the evidence
that notice of the action was not made in proper manner or the
borrower has a good faith defense to the statement of claim.
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Any person aggrieved by an order of default entered by the
corporation may appeal such order to the district court in which
the borrower resides or the Boston Municipal Court of appellate
procedure as heretofore adopted and subsequently amended by
the Supreme Judicial Court. Notwithstanding any of the
foregoing, if the court determines that the petition for review and
the answer thereto, if any, allege facts which would require a trial
by jury, the court may schedule a hearing de novo. Any party to
the action shall thereupon be entitled to a trial by jury. Such trial
by jury shall be governed by the Rules of Civil Procedure as
heretofore adopted and subsequently amended by the Supreme
Judicial Court.
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After an order of default has been entered by the corporation
or the court and the time for appeal has expired, the corporation
may execute upon the wages, salaries or commissions in the hands
of an employer or any other person including the debtor when
self-employed in order to effect the repayment of any sums due
to the corporation as determined by the provisions of this act. An
employer shall include any person, partnership, association,
corporation, institution, governmental body, unit or agency,
school district or municipality, or any other entity employing one
or more persons for a salary, wage, commission or other
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compensation. The corporation shall initiate such action by
sending to the debtor’s last known address notice of its intent and
to the employer a notice of execution upon wages and upon receipt
of such notice, the employer shall certify to the corporation the
amount of wages, salary, commissions or other compensation
earned by the debtor. The employer shall pay to the corporation
such percentage of that amount as the agency demands, not to
exceed ten percent of the disposable pay of a debtor during a given
pay period unless the debtor consents in writing to a larger
percent, on a timely basis, but not less than once a month or over
an extended period if agreed to by the corporation. The
corporation may execute upon assets or property of a debtor by
writ of attachment or such other process as may be necessary or
proper to carry into effect the judgment entered upon any order
of the board. In the case of a writ of attachment upon wages to
recover moneys owed the corporation, failure of an employer to
pay to the agency the amount due within the prescribed amount
and limits of time shall place the employer in contempt of the court
issuing such writ of attachment. Nothing herein shall deny to any
debtor the rights afforded debtors under Federal and State
exemption laws. No employer shall be required to vary the normal
pay and disbursement cycles in order to comply with this section.
Notice given to the employer shall contain only such information
as may be necessary for the employer to comply with the
withholding order. No employer may refuse to employ or take
disciplinary action against any individual subject to wage
withholding because of the obligation imposed upon the
employer. The employer shall be held liable to the agency for any
amount which such employer fails to withhold from wages due
an employee following receipt by such employer of proper notice,
but such employer shall not be required to vary the normal pay
and disbursement cycles in order to comply with this paragraph.
A fine shall be imposed against any employer who discharges from
employment, refuses to employ, or takes disciplinary action
against any individual subject to wage withholding required by
this action because of the existence of such withholding and the
obligations or additional obligations which it imposes upon the
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There shall be no limitation of time restricting the filing of a
statement of claim in the records of the corporation or the entering
of a judgment pursuant to this act, and no statute of limitations
heretofore enacted shall apply to any causes of actions, claims,
or demands of the corporation to recover any defaulted student
loans of any moneys owed to the corporation.
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SECTION 2. An order of default entered by the corporation
or the court shall constitute a liability and debt to the corporation.
Any such debt shall constitute a lien on all property owed by
persons liable under the sub-section when a statement of claim
naming such persons is recorded or filed. If the site described in
such statement comprises real property, the statement shall be
recorded in each registry of deeds in the commonwealth and shall
also be registered in each registry district in which any person
named in such statement of claim holds record title to registered
land as shown on the current index of registered land owners in
such district. The land court certificate number of each owner shall
be noted on the statement when presented for recording, and each
assistant recorder upon receipt of such statement shall note such
statement on the owner’s certificate of title. In the case of personal
property, whether tangible or intangible, the statement shall be
filed in accordance with the provisions of section 9-401 of
chapter 106. Any lien recorded, registered, or filed pursuant to
this subsection shall have priority over any encumbrances thereto
recorded, registered, or filed with respect to any site except liens
upon property for non-payment of taxes as provided for in
chapter 62C, section 50 of the Massachusetts General Laws
Annotated or other than a lien on real property the greater part
of which is devoted to single or multi-family housing. Such lien
shall continue in force with respect to any particular real or
personal property until a release of the lien signed by the president
is recorded, registered, or filed in the place where the statement
of claim as to such property affected by the lien was recorded,
registered, or filed.
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SECTION 3. Section 5 of chapter 15C of the General Laws is
hereby amended by adding at the end thereof the following
subsection:
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4 (r) To execute by writ of attachment upon wages, salaries or
5 commissions in the hands of an employer or any other person in
6 order to enforce money judgements for the repayment of all loans
7 authorized, serviced, insured, made, funded or guaranteed under
8 this act or Federal law; provided, however, that such power of
9 execution may not be assigned to any other person or agency nor

10 be employed for any other purpose by the Authority. Such power
11 of execution may be exercised at the discretion of the Authority,
12 but under no circumstances may an amount in excess of ten
13 percent of the disposable pay of a borrower be subject to execution
14 during any given pay period, unless the borrower consents in
15 writing to a larger percent. The term “disposable pay” shall mean
16 that part of pay of any individual remaining after the deduction
17 of any amounts required by law.
18 The Authority is hereby authorized and directed to maintain
19 a record of administrative and legal actions and proceedings which
20 it undertakes in regard to the collection of education loans. All
21 such records shall be kept in the administrative offices of the
22 Authority and at reasonable times the record of a borrower
23 against whom a statement of claim has been filed as provided
24 herein shall be available for inspection by that borrower. The
25 Authority shall furnish, under seal of the Authority whenrequired
26 for evidence in court, any accounts or records of accounts, papers
27 or documents filed in the Authority, relative to the granting of
28 financial assistance to any appropriate borrower when required
29 as evidence in any court and such certification shall be competent
30 evidence thereof.
31 In addition to the remedies and procedures provided by law for
32 the collection and enforcement of contractual rights, the
33 Authority may initiate action against borrowers whom it deems
34 to be indebted to it by filing a statement of claim in the records
35 maintained by the Authority.
36 The Authority shall serve a summary of the statement of claim
37 upon the borrower by first-class mail addressed to the most recent
38 address as provided to the Authority by the borrower, pursuant
39 to the terms of the written obligation executed by the borrower,
40 or otherwise acquired by the Authority. The summary of the
41 statement of claim shall contain such information as the Authority
42 deems necessary but in all instances shall contain the following;
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43 (a) Identification of the name of the Authority together with
44 its address to which the borrower may respond.
45 (b) Name and last known address of the borrower.
46 (c) Principal amount of money which the Authority claims is
47 due and owing to it including interest and late or other charges
48 thereon and the material facts on which the claim is based,
49 (d) The following notice which shall be prominently displayed
50 on the first page of the claim:

51

52 Legal action has been taken against you. If you do not file in
53 writing your response to this action within forty-five days of this
54 notice, an order of default may be entered against you. You may
55 lose money or property or other rights important to you by
56 garnishment of your wages, salary or commission or other
57 compensation or by levy of execution against your property or
58 assets. You should take this paper to your lawyer immediately.
59 If you do not have a lawyer or cannot afford one, you should call
60 or write the office set forth below. You may qualify for free legal
61 assistance.
62 (c) A statement that an order of default may be entered against
63 the borrower without further notice.
64 The borrower shall have an opportunity to enter into a
65 written agreement with the Authority, under terms agree-
-66 able to the Authority, to establish a schedule for the
67 repayment of the debt by responding within forty-five days
68 of receipt of service.
69 The borrower shall file a response to the statement of claim
70 within the prescribed time after service by first-class mail. The
71 response shall admit or deny all averments contained in the
72 statement of claim. An averment in the statement of claim shall
73 be deemed to be denied only if proof thereof is demanded and
74 the borrower states either;
75 (a) that after reasonable investigation the borrower is without
76 knowledge of information sufficient to form a belief as to the truth
77 of the averment; or
78 (b) that the borrower is without such knowledge or information
79 because the means of proof are within the exclusive control of

NOTICE
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an adverse party or hostile person. The response shall set forth
all defenses and objections which the borrower has to the
statement and any objections or defenses not so presented shall
be deemed to have been waived. The pleadings in any action
pursuant to this act shall be limited to a statement of claim and
a response thereto.

The rules relating to discovery as promulgated by the Supreme
Judicial Court, and as amended from time to time, shall be
applicable to all proceedings initiated pursuant to this sub-section
act; provided, however, that the borrower shall at reasonable
times and without unreasonable delay be permitted to inspect and
examine records relating to the student loan debt and upon
payment of a reasonable fee receive a copy of said records.

If the borrower files a response, the Authority shall accord the
borrower an expedited arbitration hearing as provided for under
the rules of the American Arbitration Association. Upon a final
determination of debt by the arbitrator, the Authority may
recommend that an order of default be entered in the Authority
records.

The Authority may transfer the record and an order of default
to the district court in which the borrower resides or when
residence within the Commonwealth cannot be ascertained, to the
Boston Municipal Court, to be entered as a judgment. Thereafter
it shall be the duty of the clerk at the request of the Authority,
to issue execution, or such other process as may be necessary and
proper, to carry into effect the judgment entered upon such order
of the board, subject to the applicable provisions of law or rules
or procedure concerning stay of execution upon judgment.

Within twenty days after entry of an order of default, the
borrower may apply to the Authority to vacate such order.

Within twenty days after entry of judgment, the borrower may
apply to the court in which the judgment is entered to set aside
such judgment. Such relief shall be granted by the judge of such
court if the borrower proves by a preponderance of the evidence
that notice of the action was not made in proper manner or the
borrower has a good faith defense to the statement of claim.

Any person aggrieved by an order of default entered by the
Authority may appeal such order to the district court in which
the borrower resides or the Boston Municipal Court of appellate
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procedure as heretofore adopted and subsequently amended by
the Supreme Judicial Court. Notwithstanding any of the
foregoing, if the court determines that the petition for review and
the answer thereto, if any, allege facts which would require a trial
by jury, the court may schedule a hearing de novo. Any party to
the action shall thereupon be entitled to a trial by jury. Such trial
by jury shall be governed by the Rules of Civil Procedure as
heretofore adopted and subsequently amended by the Supreme
Judicial Court.
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the court and the time for appeal has expired, the Authority may
execute upon the wages, salaries or commissions in the hands of
an employer or any other person including the debtor when self-
employed in order to effect the repayment of any sums due to the
Authority as determined by the provisions of this act. An
employer shall include any person, partnership, association,
corporation, institution, governmental body, unit or agency,
school district or municipality, or any other entity employing one
or more persons for a salary, wage, commission or other
compensation. The Authority shall initiate such action by sending
to the debtor’s last known address notice of its intent and to the
employer a notice of execution upon wages and upon receipt of
such notice, the employer shall certify to the Authority the amount
of wages, salary, commissions or other compensation earned by
the debtor. The employer shall pay to the Authority such
percentage of that amount as the agency demands, not to exceed
ten percent of the disposable pay of a debtor during a given pay
period unless the debtor consents in writing to a larger percent,
on a timely basis, but not less than once a month or over an
extended period if agreed to by the Authority. The Authority may
execute upon assets or property of a debtor by writ of attachment
or such other process as may be necessary or proper to carry into
effect the judgment entered upon any order of the board. In the
case of a writ of attachment upon wages to recover moneys owed
the Authority, failure of an employer to pay to the agency the
amount due within the prescribed amount and limits of time shall
place the employer in contempt of the court issuing such writ of
attachment. Nothing herein shall deny to any debtor the rights
afforded debtors under Federal and State exemption laws. No
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158 employer shall be required to vary the normal pay and
159 disbursement cycles in order to comply with this section. Notice
160 given to the employer shall contain only such information as may
161 be necessary for the employer to comply with the withholding
162 order. No employer may refuse to employ or take disciplinary
163 action against any individual subject to wage withholding because
164 of the obligation imposed upon the employer. The employer shall
165 be held liable to the agency for any amount which such employer
166 fails to withhold from wages due an employee following receipt
167 by such employer of proper notice, but such employer shall not
168 be required to vary the normal pay and disbursement cycles in
169 order to comply with this paragraph. A fine shall be imposed
170 against any employer who discharges from employment, refuses
171 to employ, or takes disciplinary action against any individual
172 subject to wage withholding required by this action because of
173 the existence of such withholding and the obligations or additional
174 obligations which it imposes upon the employer.
175 There shall be no limitation of time restricting the filing of a
176 statement of claim in the records of the Authority or the entering
177 of a judgment pursuant to this act, and no statute of limitations
178 heretofore enacted shall apply to any causes of actions, claims,
179 or demands of the Authority to recover any defaulted student
180 loans of any moneys owed to the Authority.
181 An order of default entered by the corporation or the court shall
182 constitute a liability and debt to the Authority. Any such debt
183 shall constitute a lien on all property owed by persons liable under
184 the sub-section when a statement of claim naming such persons
185 is recorded or filed. If the site described in such statement
186 comprises real property, the statement shall be recorded in each
187 registry of deeds in the commonwealth and shall also be registered
188 in each registry district in which any person named in such
189 statement of claim holds record title to registered land as shown
190 on the current index of registered land owners in such district.
191 The land court certificate number of each owner shall be noted
192 on the statement when presented for recording, and each assistant
193 recorder upon receipt of such statement shall note such statement
194 on the owner’s certificate of title. In the case ofpersonal property,
195 whether tangible or intangible, the statement shall be filed in
196 accordance with the provisions of section 9-401 of chapter 106.
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197 Any lien recorded, registered, or filed pursuant to this subsection
198 shall have priority over any encumbrances thereto recorded,
199 registered, or filed with respect to any site except liens upon
200 property for non-payment of taxes as provided for in chapter 62C,
201 section 50 of the Massachusetts General Laws Annotated or other
202 than a lien on real property the greater part of which is devoted
203 to single or multi-family housing. Such lien shall continue in force
204 with respect to any particular real or personal property until a
205 release of the lien signed by the president is recorded, registered,
206 or filed in the place where the statement of claim as to such
207 property affected by the lien was recorded, registered, or filed.

1 SECTION 4. Notwithstanding the provisions of any general
2 and special law to the contrary including without limitation
3 section 12 of Chapter 258 of the General Laws, the Massachusetts
4 Higher Education Assistance Corporation established pursuant
5 to Chapter 298 of the Acts of 1956, and the Massachusetts
6 Education Loan Authority established pursuant to Chapter 803
7 of the Acts of 1981, as amended, shall be authorized to execute
8 judgments upon the wages or salaries of debtor employees of the
9 Commonwealth by trustee process, writ of attachment or such

10 other process as may be necessary and proper to carry into effect
11 said judgments.
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