
No. 789SENATE
By Mr. Tisei, petition (accompanied by bill. Senate, No. 789) of

Richard R. Tisei for legislation to further regulate public records. The
Judiciary.

In the Year One Thousand Nine Hundred and Ninety-One

An Act further regulating public records.

Bt it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 4of the General Laws is hereby
2 amended by striking out clause Twenty-sixth.

1 SECTION 2. The General Laws is hereby amended by
2 inserting after chapter 4 the following chapter:

3
4

5 Section 1. All state, county and municipal records shall at all
6 times be open for a personal inspection by any person.
7 Section 2. For the purposes of this chapter the following words
8 and phrases shall have the following meanings, unless the context
9 required otherwise;

10 (1) “Public records”, all documents, papers, letters, maps,
11 books, tapes photographs, films, sound recordings or other
12 material, regardless of physical form or characteristics, made or
13 received pursuant to law or ordinance or in connection with the
14 transaction of official business by any agency.
15 (2) “Agency”, any state, county, district, authority, or
16 municipal officer, department, division, board, bureau, commis-
-17 sion, or other separate unit of government created or established
18 by law and any other public or private agency, person,
19 partnership, corporation, or business entity acting on behalf of
20 any public agency.
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21 (3) (a) “Criminal intelligence information”, information with
22 respect to an identifiable person or group of persons collected by
23 a criminal justice agency in an effort to anticipate, prevent, or
24 monitor possible criminal activity.
25 (b) “Criminal investigative information”, information with
26 respect to an identifiable person or group of persons compiled by
27 a criminal justice agency in the course of conducting a criminal
28 investigation of a specific act or omission, including, but not
29 limited to, information derived from laboratory tests, reports of
30 investigators or informants, or any type of surveillance.
31 (c) “Criminal intelligence information” and “criminal
32 investigative information” shall not include:
33 I. the time, date, location, and nature of a reported crime;
34 2. the name, sex, age, and address of a person arrested or
35 of the victim of a crime except as provided in section eleven;
36 3. the time, date, and location of the incident and of the
37 arrest;

38 4. the crime charged;
39 5. documents given or required by law or agency rule to
40 be given to the person arrested; and
41 6. informations and indictments except as otherwise
42 provided by law;
43 (d) The word “active” shall have the following meaning:
44 1. Criminal intelligence information shall be considered
45 “active” as long as it is related to intelligence gathering conducted
46 with a reasonable, good faith belief that it will lead to detection
47 of ongoing or reasonably anticipated criminal activities.
48 2. Criminal investigative information shall be considered
49 “active” as long as it is related to an ongoing investigation which
50 is continuing with a reasonable, good faith anticipation of
51 securing an arrest or prosecution in the foreseeable future.
52 In addition, criminal intelligence and criminal investigative
53 information shall be considered “active” while such information
54 is directly related to pending prosecutions or appeals. The word
55 “active” shall not apply to information in cases which are barred
56 from prosecution under the provisions of section eleven.
57 (4) “Criminal justice agency”; any law enforcement agency,
58 court, or prosecutor. The term also includes any other agency
59 charged by law with criminal law enforcement duties, or any
60 agency having custody of criminal intelligence information or
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61 criminal investigative information for the purpose of assisting
62 such law enforcement agencies in the conduct of active criminal
63 investigation or prosecution. During the time that such agencies
64 are in possession of criminal intelligence information or criminal
65 investigative information pursuant to their criminal law
66 enforcement duties.
67 Section 3. Any videotape or video signal which, under an
68 agreement with an agency, is produced, made, or received by, or
69 is in the custody of, a federally licensed radio or television station
70 or its agent is exempt from this chapter.
71 Section 4. If public funds are expended by an agency defined
72 in section two in payment of dues or membership contributions
73 to any person, corporation, foundation, trust, association, group,
74 or other organization, then all the financial, business and
75 membership records pertaining to the public agency from which
76 or on whose behalf the payments are made, of the person, corpo-
-77 ration, foundation, trust, association, group, or organization to
78 whom such payments are made shall be public records and subject
79 to the provisions of section eleven.
80 Section 5. Any public official who violates the provisions of
81 subsection one of section eleven shall be subject to suspension and
82 removal or impeachment and, in addition, shall be guilty of a
83 misdemeanor.
84 Section 6. The elected or appointed state, county or municipal
85 officer or officers charged by law with the responsibility of
86 maintaining the office having public records shall be the custodian
87 thereof.
88 Section 7. Insofar as practicable, custodians of public records
89 shall keep them in fireproof and waterproof safes, vaults or rooms
90 fitted with noncombustible materials and in such arrangement as
91 to be easily accessible for convenient use. All public records should
92 be kept in the buildings in which they are ordinarily used. Record
93 books should be copied or repaired, renovated or rebound if worn,
94 mutilated, damaged or difficult to read. Whenever any state,
95 county, or municipal records are in need of repair, restoration or
96 rebinding, the head of such state agency, department, board or
97 commission, the board of county commissioners of such county
98 or the governing body of such municipality may authorize that
99 the records in need of repair, restoration or rebinding be removed
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100 from the building or office in which such records are ordinarily
kept for the length of time required to repair, restore or rebind
them. Any public official who causes a record book to be copied
shall attest it and shall certify on oath that it is an accurate copy
of the original book. The copy shall then have the force and effect
of the original.

101
102
103
104
105

Section 8. No public official may mutilate, destroy, sell, loan
or otherwise dispose of any public record without the consent of
the archivist of the Commonwealth.

106
107
108

Section 9. Whoever has the custody ofany public records shall,
at the expiration of his term of office, deliver to his successor,
or if there be none, to the archivist of the Commonwealth all
records, books, writings, letters and documents kept or received
by him in the transaction of his official business.
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Section 10. Whoever is entitled to the custody of public records
shall demand them from any person having illegal possession of
them, who shall forthwith deliver the same to him. Any person
unlawfully possessing public records shall upon demand of any
person and within ten days deliver such records to their lawful
custodian unless just cause exists for failing to deliver such
records.
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Section 11. (1) (a) Every person who has custody of public
records shall permit the records to be inspected and examined by
any person desiring to do so, at reasonable times, under
reasonable conditions, and under supervision by the custodian of
the records or his designee. The custodian shall furnish copies or
certified copies of the records upon payment of fees as prescribed
by law or, if fees are not prescribed by law, upon payment of the
actual cost of duplication of the copies. Unless otherwise provided
by law, the fees to be charged for duplication of public records
shall be collected, deposited, and accounted for in the manner
prescribed for other operating funds of the agency.
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125
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(b) In the case of records produced under this act, when the
nature or volume ofrecords is such as to require extensive clerical
or supervisory assistance by personnel of the agency involved, the
agency may charge, in addition to the actual cost of duplication,
areasonable charge, which shall be based on the actual salary rate
of such personnel providing the service.

132
133
134
135
136
137
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138 (2) (a) Any person who has custody of public records and who
139 asserts that an exemption provided in subsection (3) or in general
140 or special law applies to a particular record shall delete or excise
141 from the record only that portion of the record for which an
142 exemption is asserted and shall produce for inspection and
143 examination the remainder of such record.
144 (b) In any action in which an exemption is asserted pursuant
145 to paragraph (d), paragraph (e), or paragraph (f) of subsection (3),
146 the record or records shall be submitted in camera to the court
147 for a de novo inspection. In the case of an exemption asserted
148 pursuant to paragraph (c) of subsection (3), an in camera
149 inspection shall be discretionary with the court. If the court finds
150 no basis for the assertion of the exemption, it shall order the
151 records to be disclosed.
152 (3) (a) All public records which are presently provided by law
153 to be confidential or which are prohibited from being inspected
154 by the public, whether by general or special law, shall be exempt
155 from the provisions of subsection (1).
156 (b) Examination questions and answer sheets of examina-
-157 tions administered by a governmental agency for the purpose of
158 licensure, certification, or employment shall be exempt from the
159 provisions of subsection (1). However, an examinee shall have the
160 right to review his own completed examination.
161 (c) Active criminal intelligence information and active
162 criminal investigative information are exempt from the provisions
163 of subsection (1).
164 (d) Any information revealing the identity of confidential
165 informants or sources is exempt from the provisions of subsection
166 (1).
167 (e) Any information revealing surveillance techniques or
168 procedures or personnel is exempt from the provisions of
169 subsection (1).
170 (f) Any information revealing undercover personnel of any
171 criminal justice agency is exempt from the provisions of
172 subsection (1).
173 (g) Any criminal intelligence information or criminal
174 investigative information including the photograph, name,
175 address, or other fact or information which reveals the identity
176 of the victim of any sexual assault or battery as defined by law
177 or child abuse is exempt from the provisions of subsection (1).
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178 (h) Any criminal intelligence information or criminal
investigative information which reveals the personal assets of the
victim of a crime, other than property stolen or destroyed during
the commission of the crime, is exempt from the provisions of
subsection (1).

179
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(i) All criminal intelligence and criminal investigative infor-
mation received by a criminal justice agency prior to January 25,
1992, is exempt from the provisions of subsection (1).

183
184
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(j) The home addresses, telephone numbers, and photo-
graphs of law enforcement personnel; the home addresses,
telephone numbers, photographs, and places of employment of
the spouses and children of law enforcement personnel; and the
names and locations of schools attended by the children of law
enforcement personnel are exempt from the provisions of
subsection (1).
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(4) Nothing herein shall be construed to exempt from
subsection (1) records made part of a court file and not
specifically closed by order of court except as provided in
paragraphs (d), (e) and (f) of subsection (3).
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(5) The provisions of this section are not intended to expand
or limit the provisions of rules of criminal procedure, regarding
the right and extent of discovery by the state and a defendant in
a criminal prosecution.

197
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200
201 Section 12. Whenever criminal intelligence information or

criminal investigative information held by a criminal justice
agency of another state is available to a criminal justice agency
in the commonwealth only on a confidential or similarly restricted
basis, the commonwealth criminal justice agency may obtain and
use such information in accordance with the conditions imposed
by the providing agency.

202
203
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207
208 Section 13. (I) In all cases where the public or any person

interested has a right to inspect or take extracts or make copies
from any public record, instruments or documents, any person
shall hereafter have the right of access to said records, documents
or instruments for the purpose of making photographs of the same
while in the possession, custody and control of the lawful
custodian thereof, or his authorized deputy.

209
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214

(2) Such work shall be done under the supervision of the lawful
custodian of the said records, who shall have the right to adopt

215
216
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217 and enforce reasonable rules governing the said work. Said work
218 shall, where possible, be done in the room where the said records,
219 documents or instruments are by law kept, but if the same in the
220 judgment of the lawful custodian of the said records, documents
221 or instruments be impossible or impracticable, then the said work
222 shall be done in such other room or place as nearly adjacent to
223 the room where the said records, documents and instruments are
224 kept as determined by the lawful custodian thereof.
225 (3) Where the providing of another room or place is necessary,
226 the expense of providing the same shall be paid by the person
227 desiring to photograph the said records, instruments or
228 documents. While the said work hereinbefore mentioned is in
229 progress, the lawful custodian of said records may charge the
230 person desiring to make the said photographs for the services of
231 a deputy of the lawful custodian of said records, documents or
232 instruments to supervise the same, or for the services of the said
233 lawful custodian of the same in so doing at a rate of compensation
234 to be agreed upon by the person desiring to make the said
235 photographs and the custodian of the said records, documents or
236 instruments, or in case the same fail to agree as to the said charge,
237 then by the lawful custodian thereof.
238 Section 14. The archivist of the Commonwealth shall have the
239 right to examine into the condition of public records and shall
240 give advice and assistance to public officials in the solution of their
241 problems of preserving, creating, filing and making available the
242 public records in their custody. When requested by said archivist,
243 public officials shall assist said archivist in the preparation of an
244 inclusive inventory of public records in their custody to which
245 shall be attached a schedule, approved by the head of the govern-
-246 mental unit or agency having custody of the records and said
247 archivist establishing a time period for the retention or disposal
248 of each series of records. Upon the completion of the inventory
249 and schedule, said archivist shall, subject to the availability of
250 necessary space, staff and other facilities for such purposes, make
251 available space in its records center for the filing of semicurrent
252 records so scheduled and in its archives for noncurrent records
253 of permanent value and shall render such other assistance as
254 needed, including the microfilming of records so scheduled.
255 Section 15. Each state agency which registers or licenses corpo-
-256 rations, partnerships, or other business entities shall include, by
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July 1, 1992, within its numbering system, the federal employer’s
identification number of each corporation, partnership, or other
business entity registered or licensed by it. Any state agency may
maintain a dual numbering system in which the federal employer’s
identification number or the state agency’s own number is the
primary identification number; however, the records of such state
agency shall be designed in such a way that the record of any
business entity is subject to direct location by the federal
employer’s identification number. The secretary of state shall keep
a registry of federal employer’s identification numbers of all
business entities, registered with the division of corporations,
which registry of numbers may be used by all state agencies.
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Section 16. Any person willfully and knowingly violating any
of the provisions of this chapter shall be fined not more than five
thousand dollars, or imprisoned in a jail or house of correction
for not more than one year, or both such fine and imprisonment.
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Section 17. (1) Whenever an action is filed to enforce the provi-
sions of this chapter, the court shall set an immediate hearing,
giving the case priority over other pending cases.
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(2) Whenever a court orders an agency to open its records for
inspection in accordance with this chapter, the agency shall
comply with such order within forty-eight hours, unless otherwise
provided by the court issuing such order, or unless the appellate
court issues a stay order within such forty-eight hour period. The
filing of a notice of appeal shall not operate as an automatic stay.
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(3) A stay order shall not be issued unless the court determines
that there is substantial probability that opening the records for
inspection will result in significant damage.
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Section 18. (1) Whenever an action has been filed against an
agency to enforce the provisions of this chapter and the court
determines that such agency unreasonably refused to permit
public records to be inspected, the court shall assess a reasonable
attorney’s fee against such agency.
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(2) Whenever an agency appeals a court order requiring it to
permit inspection of records pursuant to this chapter and such
order is affirmed, the court shall assess a reasonable attorney’s
fee for the appeal against such agency.
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Section 19. Chapter six of the General Laws is hereby amended
by striking out sections one hundred sixty-seven to one hundred
seventy-eight, inclusive.
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