
No. 1343HOUSE
By Mr. Hodgkins of Lee, petition of Christopher J. Hodgkins,

Michael J. Barrett, Janet W. O’Brien, Edward G. Connolly and Emile
J. Goguenrelative to the application of nonconforming use in zoning
laws to building permits. Local Affairs.

In the Year One Thousand Nine Hundred and Ninety-Two

An Act relative to exemptions from zoning changes.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 6 of Chapter 40A of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby further
3 amended by striking the first paragraph and inserting in place
4 thereof the following:
5 Except as hereinafter provided, a zoning ordinance or by-law
6 shall not apply to: (1) a structure or a use lawfully in existence
7 or lawfully begun; (2) an application, filed in a municipality where
8 the provisions of the Subdivision Control Law, Chapter 41,
9 §§BlK-81GG were in effect on or after January 1, 1990, for the

10 issuance of a building permit or a special permit ifsaid application
11 is filed with the municipal clerk and date and time stamped before
12 the first publication of notice of the public hearing on such a
13 zoning ordinance or by-law as required by section five of this
14 chapter appears; or (3) a building or special permit issued in any
15 municipality before the first publication of notice of the public
16 hearing on such a zoning ordinance or by-law as required by sec-
-17 tion five of this chapter.
18 A zoning ordinance or by-law shall apply to; (1) any change
19 or substantial extension of a use lawfully in existence or lawfully
20 begun; (2) any reconstruction, extension or structural change of
21 a structure lawfully in existence or lawfully begun; (3) any
22 alteration of a structure to provide for its use for a substantially
23 different purpose or for the same purpose in a substantially
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24 different manner or to a substantially greater extent, except where
25 the alteration, reconstruction, extension or structural change is
26 to a single or two-family residential structure and does not
27 increase the nonconforming nature of such a structure; (4) any
28 change in an application made for the issuance of a building
29 permit or a special permit in any municipality where the provisions
30 of the Subdivision Control Law, Chapter 41, §§BlK-81GG, were
31 in effect on or after January 1, 1990, unless such a change is
32 applied for prior to the first publication of the notice required by
33 section five of this chapter for said zoning ordinance or by-law;
34 and (5) any change in a building permit or special permit, as
35 originally issued, whenever such a change is initiated after the first
36 publication of notice of the public hearing on said zoning
37 ordinance or by-law as required by section five of this chapter,
38 Pre-existing, nonconforming structures or uses may be
39 changed, extended or altered, provided that no such change,
40 extension or alteration shall be permitted unless there is a finding
41 by the permit granting authority or, where appropriate, by the
42 special permit granting authority, that such a change, extension
43 or alteration shall not be more detrimental than the pre-existing,
44 nonconforming use to the neighborhood. This section shall not
45 apply to billboards, signs or other advertising devices subject to
46 the provisions of sections twenty-nine through thirty-three,
47 inclusive, of chapter ninety-three, and to chapter ninety-three D.

1 SECTION 2. Section 6 of Chapter 40A of the General Laws,
2 as most recently amended by section 54 of chapter 557 of the Acts
3 of 1986, is hereby amended by striking out the fifth paragraph
4 and inserting in place thereof the following:
5 If an application for approval of a definitive subdivision plan,
6 or for approval of a preliminary plan which is followed within
7 seven months by a definitive plan, is submitted to a planning board
8 for approval under the Subdivision Control Law, Sections SIS
9 and BIT of Chapter 41 of the General Laws, and written notice

10 of such submission has been given to the city or town clerk before
11 the first publication of notice of the public hearing required by
12 section five for a zoning ordinance or by-law change, then the
13 application shall be governed by the applicable provisions of the
14 zoning ordinance or by-law, if any, in effect at the time of the
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15 application’s submission and shall continue to be so governed for
16 the duration of the application process under the Subdivision
17 Control Law, Chapter 41, §§BlK-81GG; and, if a definitive plan
18 is finally approved, it shall continue to be so governed, as
19 approved, for a period of four years from the date of endorsement
20 of such final approval and for up to another four years at the
21 discretion of the permit granting authority at the time of
22 endorsement of final approval to allow for phased development
23 of a project. The period during which the plan shall continue to
24 be so governed shall be extended by a period equal to the time
25 during which a city or town imposes or has imposed upon it, by
26 a state or federal agency or authority or by a court, a moratorium
27 on construction or on the issuance of development permits or
28 utility connections that are required for the development of the
29 approved plan to proceed.

1 SECTION 3. Section 6 of Chapter 40A of the General Laws,
2 as most recently amended by Section 54 of the Acts of 1986, is
3 hereby amended by striking out the sixth paragraph and
4 substituting the following:
5 When a plan referred to in section eighty-one Pof chap-
-6 ter forty-one has been submitted to a planning board and written
7 notice of such submission has been given to the city or town clerk,
8 the use of the land shown on such plan shall be governed by
9 applicable provisions of the zoning ordinance or by-law in effect

10 at the time of the submission of such plan or any changes thereto
11 that were publicly noticed prior to the date of plan’s submission,
12 in accordance with the provisions in section five of this chapter
13 regarding public hearings on such changes, should such changes
14 be adopted and such a plan shall continue to be so governed while
15 it is being processed under the Subdivision Control Law, including
16 the time required to pursue or await the determination of any
17 appeal and for an additional period of three years from the date
18 of endorsement by the planning board that approval under the
19 Subdivision Control Laws is not required, or words of similar
20 import.
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1 SECTION 4. Section 127 P of Chapter 111, as appearing in the
2 1988 Official Edition, is hereby amended by striking said section
3 and substituting therefor the following:
4 Section 127P. Whenever a person has submitted (1) an appli-
-5 cation for approval of a definitive subdivision plan, or an appli-
-6 cation for approval of a preliminary subdivision plan which is
7 followed within seven months by a definitive plan, in accordance
8 with the provisions of section six of chapter forty A; or (2) a plan
9 referred to in section eighty-one Pof chapter forty-one, then the

10 land shown on such plan shall be governed by provisions of the
11 state environmental code and by the provisions of the local board
12 of health regulations which differ from said code, which are in
13 effect at the time of first submission of said plan and by any
14 changes to said code or said regulations that are publicly noticed
15 prior to the filing of said plan so long as they are finally adopted.
16 Said provisions shall apply during the time such plan is being
17 processed, including the time required to pursue or await the
18 determination of an appeal relative to the plan. If such plan is
19 approved, or if it is found such approval under the subdivision
20 control law is not required, such provisions shall apply for a period
21 of three years from the date of the endorsement of such approval
22 or from the endorsement that approval under the subdivision
23 control law is not required. Any amendment, change or alteration
24 of such a plan shall be governed by the provisions of the state
25 environmental code, or of the provisions of the local board of
26 health regulations which differ from said code, which were in
27 effect at the time of the filing of the proposed amendment, change
28 or alteration and by any changes thereto which were publicly
29 noticed prior to the filing of said amendment, change or alteration.


