
No. 2338HOUSE
By Mr. Moore of Uxbridge, petition of Richard T. Moore for

legislation to promote recycling, waste reduction and composting in
the Commonwealth. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Ninety-Two

An Act to promote recycling, waste reduction and composting in
THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 21J, the following chapter:

3 CHAPTER 21K.
MASSACHUSETTS WASTE REDUCTION

AND RECYCLING ACT.
4
5

Whereas, the generation of millions of tons of solid waste in
8 the Commonwealth each year raises serious environmental,
9 economic and public health issues which are best addressed

10 through the implementation of a comprehensive solid waste
11 management system which recognizes solid waste reduction,
12 reuse, recycling and composting as top priorities;
13 Whereas, the interests of the Commonwealth are best served
14 by enhancing solid waste reduction, reuse, recycling and
15 composting in a manner which is consistent with the protection
16 of public health, safety and the environment, which is compatible
17 with the continued preservation of existing, essential public
18 services provided by the Commonwealth, its cities and towns,
19 which is economically practical and which fosters economic
20 growth;

tEfje Commontoealtf) of ißaftSatljuacttt

6 Section IA. PREAMBLE.
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21 Whereas, the establishment of a comprehensive solid waste
22 reduction, reuse, recycling and composting program is contingent
23 on the establishment of an efficient solid waste management
24 infrastructure with additional collection and processing capacity
25 as well as new and expanded markets to accommodate reduced,
26 reused, recycled and composted materials and products;
27 Whereas, in the short term, some municipalities may incur
28 increased costs in implementing comprehensive recycling and
29 composting programs and, therefore, it is appropriate that public
30 funds be utilized to assist those municipalities;
31 Whereas, the implementation of a comprehensive solid waste
32 management system requires the cooperation of both the public
33 and private sectors and, therefore, it is appropriate for the
34 Commonwealth to encourage citizens and public bodies to
35 participate in recycling and composting programs and to provide
36 incentives for the private sector to invest in such programs;
37 Whereas, the Commonwealth’s solid waste master plan has
38 determined that discarded packaging accounts for almost one-
-39 third of the municipal solid waste stream and that efforts to reduce
40 the generation of packaging waste and increase the reuse and
41 recycling of packaging will contribute significantly towards
42 achieving the goals of said master plan;
43 Whereas, decisions made by packaging manufacturers about
44 materials use and packaging design significantly affect the ability
45 of the Commonwealth to maximize source reduction and
46 recycling;
47 Whereas, implementation of a comprehensive solid waste
48 reduction, reuse, recycling and composting program must be
49 carefully planned, measured and executed in order to preserve
50 valuable disposal capacity, reduce waste generation, conserve
51 limited natural resources and energy, and promote commercial
52 development, growth and employment;
53 Therefore, the goals of this chapter shall be (1) to promote
54 effective and economically sound solid waste reduction, reuse,
55 recycling and composting programs (a) that include systems
56 which separate and collect residential and commercial recyclables
57 in marketable quantities and marketable quality and (b) that
58 maximize public/private sector cooperation where industry
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59 shares responsibility with the Commonwealth and the consumer
60 for assuring that these collected recyclables are recycled into useful
61 products, and (2) to encourage the use of packaging which is either
62 source reduced, or reusable, or made of recycled materials, or
63 recyclable while also minimizing potential dislocation of
64 Massachusetts manufacturing, wholesale and retail companies
65 engaged in or dependent on the packaging industry.
66 Section lb. Definitions.
67 As used in this chapter, the following words and phrases shall,
68 unless the context clearly requires otherwise, have the meanings
69 given to them in this section.
70 “Agency”, the Commonwealth’s constitutional offices and their
71 divisions, boards and commissions; the Commonwealth’s
72 executive offices and their agencies, departments, divisions,
73 boards and commissions; independent authorities; and any other
74 agency, authority, board, council, office or commission now in
75 existence or hereafter created or organized by the
76 Commonwealth.
77 “Commodity”, an article of trade.
78 “Competitive Price”, a price not greater than 10 percent above
79 the fair market price of comparable items or commodities which
80 are manufactured or produced and which do not utilize recovered
81 or designated materials.
82 “Composting”, a process of accelerated biodegradation and
83 stabilization of organic material under controlled conditions
84 yielding a product which can be safely used.
85 “Consumer Safety”, protection of the consumer from product
86 tampering, infestation, migration of harmful substances, or
87 microbial contamination, or from the product itself.
88 “Department”, the department of environmental protection.
89 “Department Approved Recycling Program”, a municipal
90 curbside recycling program which services at least seventy-five
91 percent of the population of a municipality or district and which
92 includes but is not limited to the collection of source separated
93 and/or dropped off newsprint, steel cans, clear glass and all
94 categories of plastic bottles.
95 “Designated Materials”, those recyclable materials including
96 but not limited to types of metal, paper, glass or plastic and those
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compostable materials including but not limited to types and
grades of leaves, yard waste, soiled paper and food waste
designated by the department pursuant to section two to be
separated in accordance with section five of this chapter.

97
98
99

100
“Disposal”, the final dumping, landfilling or placement of solid

waste into or on any land or water or the incineration of solid
waste for energy recovery or otherwise.

101
102
103

“Disposal Cost”, the total per ton cost of storage, separation,
collection, transfer, transportation, processing, treatment and
final disposal of solid waste.

104
105
106

“District”, a regional solid waste disposal district established
pursuant to section 44E of chapter 40 of the General Laws or
pursuant to section 21 of chapter 16 of the General Laws or
pursuant to any other General Law or special legislation.

107
108
109
110

“Drop-off”, to separate recyclables by establishing locations
where households may leave designated materials.

11l
112

“Environmentally Acceptable Packaging”, packaging that
complies with one or more of the criteria established in section 14
of this chapter for (1) source reduction, (2) reusability,
(3) recycled content, (4) use of effectively recycled materials, or
(5) commercial diversion.

113
114
115
116
117

“Feasibility Study”, a study which analyzes a specific municipal
waste processing or disposal system to assess the likelihood that
the system can be successfully implemented, including, but not
limited to, an analysis of the prospective market, the projected
costs and revenues of the system, the municipal waste-stream that
the system will rely upon and various options available to
implement the system.

118
119
120
121
122
123
124

“Insubstantial Portion”, adhesives, coatings, liners and readily
removable closures (including, but not limited to, caps and lids),
connectors (including, but not limited to, string, rope, ribbons,
and tape), labels, additives added to materials for a variety of
purposes such as imparting color, allowing for printing and
providing strength, but which along generally are not made into
packaging.

125
126
127
128
129
130
131

“Local Public Body”, any city, town, district, authority or other
political subdivision of the Commonwealth.

132
133

“Management”, the entire process, or any part thereof, of the
storage, separation, collection, transfer, transportation,

134
135
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processing, treatment, marketing, delivery and/or disposal of
solid wastes and/or designated materials by any person engaging
in such process.

136
137
138

“Material”, a substance from which packaging is made. The
term shall be limited to the categories of plastic, aluminum, steel,
glass, and paper fiber. Each type of resin, fiber, or alloy used in
packaging shall be included within the respective category of
material.

139
140
141
142
143

“Municipal Recycling Program”, a collection program for
recycling municipal solid wste or source separated designated
materials, or a program for designated drop-off points or resource
recovery centers for recycling municipal solid waste or source-
separated designated materials, that is operated by or on behalf
of a municipality. The term includes any source separation and
collection programs for composting yard waste or mixed
biodegradable organic material that is operated by or on behalf
of a municipality.

144
145
146
147
148
149
150
151
152

“Municipal Solid Waste”, all residential, commercial, and
institutional solid waste generated within the boundaries of the
Commonwealth.

153
154
155

“Operator”, any person who has care, charge or control of a
facility subject to these regulations, including without limitation,
an agent, lessee or the owner or an independent contractor.

156
157
158

“Packaging”, containers which have arelatively inflexible finite
shape or form and which retain their shape when unsupported
and which are used to protect, store, handle, transport, display
or market products, including unit packages, intermediate
packages and shipping containers. With respect to all materials,
packaging shall mean containers designed to contain eight or more
fluid ounces (or 15 cubic inches), but less than 5 gallons (or 0.75
cubic feet) of contents, or the equivalent. Packaging does not
include material that is an integral and necessary part of the
product and remains with any product throughout its useful life
or is an insubstantial portion of the container.

159
160
161
162
163
164
165
166
167
168
169

“Packaging Supplier”, any person who manufactures
packaging, or the materials used for packaging, and supplies such
packaging or materials to a product manufacturer.

170
171
172

“Person”, any individual, partnership, association, firm, trust,
company, corporation, department, agency, group or public

173
174
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175 body, including the Commonwealth of Massachusetts and its
political subdivisions.176

177 “Place of Generation”, the location where use or consumption
of goods results in the generation of municipal solid waste or
designated materials.

178
179
180 “Plastic”, with respect to packaging material, all resin types are

included in a single category.181
182 “Plastic Bottle” means a plastic container that has a neck that

is smaller than the body of the container, accepts a screw-type,
snap cap or other closure and has a capacity of eight (8) fluid
ounces or more, but less than five (5) gallons.

183
184
185

“Product”, any commodity which is sold in commerce.186
“Product Integrity”, protection from breakage and protection

of the quality, safety, freshness, taste, and shelf life of a product.
187
188

“Product Manufacturer”, the person responsible for processing
and packaging any consumer goods or other products for
distribution or sale within the commonwealth.

189
190
191

“Recycle”, to divert a material, product, or by-product from
disposal to:

192
193
194 (a) reuse; or

(b) employ as an ingredient or feedstock in industrial or
manufacturing process to make a marketed end product; or

195
196

(c) employ in a particular function or application as an effective
substitute for a commercial product or commodity; provided, that
recycling or reuse of materials and by-products generated from
and commonly reused within an original manufacturing process
shall not constitute recycling, and provided further, recovering
energy from the combustion of a material shall not constitute
recycling.

197
198
199

200
201
202
203

“Recycled Material”, any material that has been recycled.204
“Recycling Cost”, the total per ton cost of storing, separating,

collecting, transferring, transporting, processing, treating,
marketing and delivering to the end-user designated materials,
considering any revenue or savings realized from the sale or reuse
of the designated materials.

205
206
207
208
209

“Recycling Facility”, a facility which recycles for reuse materials
which have been diverted or recovered from solid waste.

210
211

“Recycling Rate”, a fraction (which may be stated as a
percentage) by weight of a given material sold or distributed for

212
213
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214 sale in the commonwealth that is diverted from disposal within
215 the commonwealth for the purpose of recycling, calculated in
216 accordance with the provisions of section 14 of this chapter.
217 “Residue”, all solid waste remaining after treatment or
218 processing including, without limitation, ash residue and other
219 solid waste which is not recovered or burned.
220 “Resource Recovery Facility”, a solid waste management
221 facility utilizing processes for reclaiming the material or energy
222 value from solid wastes
223 “Retail Sale”, any sale to a purchaser for consumption or use
224 other than resale or further processing or manufacturing.
225 “Reusable Packaging”, packaging that is designed to be reused
226 by the consumer, or refilled by a product manufacturer or a
227 retailer, for its original purpose a minimum of five times.
228 “Sale”, any transfer of title to tangible property, with
229 consideration involving one or more persons in the
230 commonwealth.
231 “Secretary”, the secretary of the executive office of environmen-
232 tal affairs.
233 “Seller”, the first person within the commonwealth responsible
234 for the distribution of a product.
235 “Shipment”, an order of products which is sold by any seller
236 to any purchaser at a single point in time.
237 “Solid Waste or Waste”, means useless, unwanted or discarded
238 solid, liquid or contained gaseous material resulting from
239 industrial, commercial, mining, agricultural, municipal or
240 household activities that is abandoned by being disposed or is
241 stored, treated or transferred pending such disposal, incineration
242 or other treatment, but does not include:
243 (a) Hazardous wastes as defined and regulated pursuant to
244 G.L. c.2IC;
245 (b) Sludge or septage which is land applied in compliance with
246 regulations promulgated pursuant to G.L. c.83, 5.6 or c.21,
247 55.27-53;
248 (c) Waste-water treatment plant residuals from publicly or
249 privately owned waste-water treatment which is treated and
250 disposed at a site regualted under G.L. c.83, 5.6 or c.21, 55.27-53;
251 (d) Septage, as defined and regulated pursuant to G.L. c.lll,
252 s.3ID;
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(e) Sewage;253
254 (f) Ash produced from the combustion of coal when reused as

prescribed pursuant to G.L. c. 111, s. 150A;255
256 (g) Solid or dissolved materials in irrigation return flows;

(h) Solid or dissolved materials in domestic sewage;257
(i) Source, special nuclear or by-product material as defined

by the Atomic Energy Act of 1954, as amended;
258
259

(j) Those materials and by-products generated from and
commonly reused within an original manufacturing process; and

260
261
262 (k) Designated materials;

“Source Reduction” or “Waste Reduction”, actual reductions
in the quantity, weight, volume or number of components of
packaging durng production processes or prior to waste
management or recycling. Such term includes, but is not limited
to, design modifications, process changes, materials or feedstock
substitution, operating efficiencies, product reformulation, and
product redesign.

263
264
265
266
267
268
269

“Source Separate”, to separate designated recyclable or
compostable materials from municipal solid waste at the place
where the materials or waste are generated.

270
271
11l
273 “Storage”, the containment of any municipal solid waste or

designated material on a temporary basis in such a manner as not
to constitute disposal of such waste. It shall be presumed that the
containment of any municipal solid waste in excess of one year
constitutes disposal. This presumption can be overcome by clear
and convincing evidence to the contrary.

274
275
276
277
278

“Transportation”, the off-site removal of any municipal solid
waste or any designated material at any time after generation.

279
280

“Treatment”, any method, technique or process designed to
change the physical, chemical, or biological character or
composition of any solid waste or recyclable material; to
neutralize such waste or material; torender such waste or material
safer to transport, store or dispose; or make such waste or material
amenable to recovery, storage, volume reduction or marketing.

281
282
283
284
285
286

“Waste Reduction”, see “Source Reduction”.287
“Wholesale Sale”, any sale to a purchaser for the purpose of

resale or further processing or manufacturng.
288
289

“Yard Waste”, deciduous and coniferous seasonal deposition,
grass clippings, weeds, hedge clippings, garden materials and
brush.

290
291
292
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Section 2. Powers and Duties of the Department.293
In addition to the duties provided in sections 14, 16 and 18 of

this chapter, the department shall:
294
295

(1) Develop and promulgate a list of designated recyclable and
compostable materials to be separated from municipal solid
waste.

296
297
298

(2) Monitor the municipal recycling and waste reduction
programs implemented pursuant to the provisions of this chapter.

299
300

(3) Provide technical assistance to municipalities, districts, and
state agencies, including, but not limited to, the training of
personnel.

301
302
303

(4) Initiate, conduct and support research and demonstration
projects, and coordinate all state agency research programs
pertaining to municipal waste management systems.

304
305
306

(5) Appoint a municipal recycling advisory committee to assist
the department in carrying out the provisions of this section. This
committee shall include: The Secretary of the Executive Office of
Economic Affairs or his designee; a representative from a
municipality with over 15,000 in population; a representative
from a municipality under 15,000 in population; a representative
from the Massachusetts manufacturing community; a represen-
tative from the Massachusetts business community; a represen-
tative from the small business community; a representative from
the solid waste collection industry; arepresentative from the waste
processing industry; and a representative from the waste recycling
industry.

307
308
309
310
311
312
313
314
315
316
317
318

(6) Promote and emphasize recycling and waste reduction in
the Commonwealth by, among other things:

319
320

(i) Conducting a comprehensive, innovative and balanced
public education program concerning the cost and benefits of
recycling and waste reduction activities, and of public
opportunities to participate in such activities.

321
322
323
324
325 (ii) Encouraging the institution of educational programs and

curriculum in public schools regarding the costs and benefits of
recycling and waste reduction activities, and the impact of such
activities on the protection of the environment.

326
327
328
329 (hi) Developing and maintaining a data base on recycling and

waste reduction activities in the Commonwealth, and making the
information in that data base available to the public.

330
331
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332 (iv) Coordinating recycling and waste reduction efforts among
agencies.333

334 (v) Providing financial and other assistance to municipalities
and districts that implement recycling programs in accordance
with sections five and six of this chapter.

335
336
337 (vi) Providing information about potential recycling markets

to municipalities and other interested persons.338
(vii) Developing a survey of current and projected volumes of

designated recyclable materials generated within the Common-
wealth and available markets for the recovered materials within
the Commonwealth and the northeast region.

339
340
341
342
343 Section 3. Market, Waste Reduction and Recycling Reports.

(a) Report on market development for recyclable materials.
Within one year after the effective date of this chapter, the
department shall submit to the legislative committee on natural
resources and agriculture a report that describes:

344
345
346
347
348 (1) The current and projected capacity of existing markets to

absorb materials generated by municipal recycling programs in
the Commonwealth.

349
350

(2) Market conditions that inhibit or affect demand for
materials generated by municipal recycling programs, including
recycling programs in neighboring states.

351
352
353

(3) Potential opportunities to increase demand for and use of
materials generated by municipal recycling programs.

354
355

(4) Recommendations for specific actions to increase and
stabilize the demand for materials generated by municipal
recycling programs, including, but not limited to, proposed
legislation as is necessary.

356
357
358
359

(5) Specific recommendations on markets for recycled
materials and source reduced packaged commodities for each
region of the Commonwealth.

360
361
362

(b) Update of market report. Within three years after the
completion of the market development report described in
subsection (a), the department shall submit to the legislative
committee on natural resources and agriculture an update of the
report, taking into account information developed since its
completion.

363
364
365
366
367
368

(c) Waste reduction and recycling reports. Within 18 months
after the effective date of this chapter, and each year thereafter,

369
370
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the department shall submit to the legislative committee on
natural resources and agriculture a report:

371
372

(1) That inventories and describes existing waste reduction and
recycling activities including activities in manufacturing and
industrial processes in the Commonwealth.

373
374
375

(2) That describes various mechanisms that could be utilized
to stimulate and enhance waste reduction and recycling activities
where it is technically and economically feasible.

376
377
378

(3) That includes recommendations to stimulate and enhance
waste reduction and recycling activities.

379
380

(4) That inventories and describes existing waste reduction and
recycling programs in the municipalities of the Commonwealth
to include detailed data regarding: a) participation rates; b) waste
stream diversion; c) recycling costs; d) disposal costs; and e) a
comparison of the costs of managing municipal solid wastes and
designated materials.

381
382
383
384
385
386
387 (5) That includes a study of a recently implemented program

and a feasibility study of a proposed or prospective program for
managing municipal solid waste or designated materials.

388
389
390 (6) That includes a summary of proposed projects for

managing municipal solid wastes and designated materials with
information concerning facility and operating description, size,
location, materials to be managed, estimated cost, and financing
plan.

391
392
393
394
395 Section 4. Municipal and District Reports

Report. On or before the first day of March of each year,
each municipality or regional solid waste district that has
implemented a recycling program pursuant to section five of this
act shall submit a report to the department, on a form prepared
by the department. The report shall describe the weight or volume
of materials that were recycled by the recycling program in the
preceding calendar year.

396
397
398
399
400
401
402

Section 5. Municipal implementation of recycling programs403
(a) Large population. Within two years after the effective

date of this act, each affected municipality or district, as provided
for in section six, that has a population of 15,000 or more people
shall implement a recycling program in accordance with this
section. Population shall be determined based on the most recent

404
405
406

407
408
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409 decennial census by the Bureau of the Census of the United States
Department of Commerce.410

(b) Small population. Within two years after the effective
date of this act, each municipality or district that has a population
of less than 15,000 people may implement a recycling program
in accordance with this section. Population shall be determined
based on the most recent decennial census by the Bureau of the
Census of the United States Department of Commerce.

411
412
413
414
415
416

(c) Recycling program. —The recycling program shall include,
at a minimum, the following elements:

417
418
419 (1) An ordinance, bylaw or regulation adopted by the

governing body of the municipality or district, providing all of
the following:

420
421
422 (i) Persons shall separate designated materials deemed

appropriate by the municipality or district from other municipal
solid waste generated at their homes, apartments and other
residential establishments. The materials may be chosen from, but
not limited to, the following; metal, glass, paper, plastics, leaves
and yard waste. Nothing in the ordinance, bylaw or regulation
shall be deemed to impair the ownership of separated materials
by the person who generated them unless and until such materials
are placed at curbside or alternate location for collection by the
municipality or its agents.

423
424
425
426
427
428
429
430
431

(ii) Persons shall separate yard waste from other municipal
waste generated at their homes, apartments, other residential
establishments, and at their commercial and other establishments
unless those persons have otherwise provided for the composting
of yard waste.

432
433
434
435
436

(iii) A municipality or district shall allow an owner, landlord
or agent of an owner or landlord of multifamily rental housing
properties with four or more units to comply with its
responsibilities under this section by establishing a collection
system for designated materials at each property. The collection
system must include suitable containers for collecting and sorting
materials, easily accessible locations for the containers, and
written instruction to the occupants concerning the use and
availability of the collection system. Owners, landlords and agents
of owners or landlords who comply with this act shall not be liable
for the noncompliance of occupants of their buildings.

437
438
439
440
441
442
443
444
445
446
447
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(iv) Persons shall separate designated materials deemed
appropriate by the municipality from other municipal solid waste
generated at commercial, municipal or institutional establish-
ments and from community activities.

448
449
450
451

(v) The governing body of a municipality or district shall
exempt persons, including those occupying commercial,
institutional and municipal establishments within its municipal
boundaries from the requirements of the ordinance, bylaw, or
regulation if those persons have otherwise provided for the
recycling of materials they are required by this section to recycle.
The grant of an exemption to a commercial or institutional solid
waste generator shall be subject to a condition, that the generator
must annually provide written documentation to the municipality
or district of the total number of tons recycled.

452
453
454
455
456
457
458
459
460
461

(vi) Except as provided for in section six, no ordinance, by-
law, or regulation shall be construed as requiring any person to
incur combined recycling costs and disposal costs in excess
of 110% of current disposal costs.

462
463
464
465

(2) A scheduled day during which designated materials are to
be placed at the curbside or an alternate location for collection.

466
467

(3) A system, including trucks and related equipment, that
collects designated materials from the curbside or the alternate
locations on the scheduled day from each residence or other
person generating municipal waste in the municipality or district.
The municipality or district shall conduct a public education
program explaining how the system will operate, the dates of
collection, the responsibilities of persons within the municipality
and incentives and penalties.

468
469
470
471
472
473
474
475

(4) Provisions to ensure compliance with the ordinance, bylaw,
or regulation including incentives and penalties; provided that
penalties shall not exceed one thousand dollars ($1,000) for each
violation of a provision of an ordinance, bylaw or regulation
adopted pursuant to this section.

476
477
478
479
480

(5) Provisions for the recycling of collected materials.481
(d) Notice. Each municipality subject to this section shall

establish a comprehensive and sustained public information and
education program concerning recycling program features and
requirements. As a part of this program, each municipality shall,
at least 60 days prior to the initiation of the recycling program

482
483
484
485
486
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487 and at least once every 6 months thereafter, notify all persons
occupying residential, commercial, institutional and municipal
premises within its boundaries of the requirements of said
ordinance, bylaw or regulation. The governing body of a
municipality may, in its discretion as it deems necessary and
appropriate, place an advertisement in a newspaper circulating in
the municipality, post a notice in public places where public
notices are customarily posted, include a notice with other official
notifications periodically mailed to residential taxpayers or utilize
any combination of the foregoing.

488
489
490
491
492
493
494
495
496
497 (e) Implementation.

A municipality or district shall implement its responsibilities for
the management of designated materials under this section in one
or both of the following ways;

498
499
500

(i) Store, collect, transfer, transport, treat, process or market
and deliver materials as required by this section.

501
502

(ii) Enter into contracts with other persons to store collect,
transfer, transport, treat, process, market and deliver materials
as required by this section. A person who enters a contract under
this subsection shall be responsible with the municipality for
implementation of this section.

503
504
505
506
507

(f) Preference. In planning and implementing its recycling
program, a municipality or district shall give consideration for the
management of its designated materials to persons engaged in the
business of recycling or solid waste collection.

508
509
510
511

(g) Recycling by operator. An operator of a solid waste
facility may contract with a municipality or district to provide
recycling services in lieu of the curbside recycling program. The
contract shall provide that at least 25% of the waste received is
recycled or composted or otherwise processed and diverted from
disposal.

512
513
514
515
516
517

(h) A municipality or district shall be deemed to comply with
this section by the adoption of a new program or the use of an
existing program for the collection of designated materials which
may provide for curbside collection, drop-off centers, regional
collection centers or a combination of curbside collection, drop-
off centers, regional collection centers or similar methods of
collection which, in its discretion, best meets the needs of the

518
519
520
521
522
523
524
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525 municipality and which comply with the intent and requirements
526 of this act.
527 (i) Flow Control. The legislative body of a municipality or
528 district shall not designate the facility or area where solid waste
529 or designated materials generated within its boundaries shall be
530 disposed unless the municipality or district has previously
531 assumed financial responsibility for payment of disposal fees.
532 Prior to designating where the solid waste shall be taken for
533 disposal the municipality shall consider the effects of its proposed
534 designation on the current disposal cost in the private sector and
535 the total cost of disposal to the citizens and businesses of the
536 affected municipality.
537 Section 6. Affected municipalities.
538 The following large population municipalities or districts as
539 defined in subsection (a) of section five shall implement a
540 recycling program in accordance with the provisions of
541 subsections (c) through (h) of section five within two years of the
542 effective date of this act:
543 (1) Any large population municipality or district which can
544 implement a recycling program in accordance with the provisions
545 of subsections (c) through (h) of section five for which combined
546 recycling costs and disposal costs do not exceed one hundred
547 percent (100%) of the municipality’s or district’s current disposal
548 costs.
549 (2) Any large population municipality or district which can
550 implement a recycling program for which combined recycling
551 costs and disposal costs exceed one hundred percent (100%) but
552 do not exceed (110%) of the municipality’s or district’s current
553 disposal costs, provided that the department shall provide grants
554 to cover any and all such costs which are in excess of over one
555 hundred percent (100%) and up to but not more than one hundred
556 ten percent (110%) of the current disposal costs.
557 (3) Any large population municipality or district which after
558 the effective date of this act begins to receive or continues to
559 receive any state financial assistance for solid waste management
560 purposes, other than financial assistance provided by the
561 department pursuant to paragraph (2) of this section; such large
562 population municipalities or districts which after the effective date
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of this act receive any state financial assistance for solid waste
management purposes, other than financial assistance provided
by the department pursuant to paragraph (2) of this section, shall
implement a recycling program in accordance with the provisions
of subsections (c) and (h) of section five even if the combined
recycling costs and disposal costs exceed one hundred ten
percent (110%) of current disposal costs.

563
564
565
566
567
568
569

Section 7. Agency recycling and waste reduction.570
(a) Recycling. —Within one year after the effective date of this

act, each agency as defined in Section 1 shall establish and
implement arecycling program for designated materials produced
as a result of agency operations. The recycling program shall
include, at a minimum, procedures for collecting and storing
designated recyclable materials, bins or containers for storing
materials, and contractual or other arrangements for the
collection, processing, and marketing of such materials.

571
572
573
574
575
576
577
578

(b) Waste reduction. —Within one year after the effective date
of this act, each agency shall establish and implement a waste
reduction program for materials used in the course of agency
operations. The program shall be designed and implemented to
achieve the maximum feasible reduction of waste generated as a
result of agency operations.

579
580
581
582
583
584

(c) Use of composted materials. —Each agency responsible for
the maintenance of public lands in the commonwealth shall use
composted materials in all land maintenance activities which are
to be paid with public funds.

585
586
587
588

Section 8. Agency purchase of composted and recycled
materials.

589
590

(a) Purchase of composted materials. Each agency shall
procure composted materials when such materials are available
at a competitive price. A decision not to procure such materials
must be based on a determination that such procurement:

591
592
593
594

(i) Is not available within a reasonable period of time; or595
(ii) Fails to meet the standards set forth in applicable

specifications; or
596
597

(iii) Is not available at a competitive price.598
(b) Purchase of Recycled Materials. Each agency is required

to procure materials and products including goods, supplies,
599
600
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equipment, paper products and other products, which are
composed of recycled materials and/or which have recycled
content, to the maximum extent practicable, except that nothing
in this section shall be construed as requiring any person to
purchase such materials or products in excess of 110% of the total
cost of virgin mateials or products.

601
602
603
604
605
606

(c) Each agency shall adopt bid and product specifications that
give preference to the purchase and use of recycled materials or
products to the maximum extent practicable.

607
608
609

(d) Each agency is required to procure recycled materials or
products when such materials or products are available at a
competitive price. A decision not to procure such materials or
products must be based on a determination that such
procurement:

610
611
612
613
614

(i) Is not available within a reasonable period of time; or615
(ii) Fails to meet the standards set forth in the applicable

specifications; or
616
617

(iii) Is not available at a competitive price.618
(e) Purchase of Recyclable Materials. Each agency is

required to procure recyclable materials or products in theabsence
ofreasonably available or competitively priced recycled materials
and products, when such materials are available at a competitive
price. A decision not or procure such materials or products must
be based on a determination that such procurement:

619
620
621
622
623
624

(i) Is not available within a reasonable period of time; or625
(ii) Fails to meet the standards set forth in the applicable

specifications; or
626
627
628 (iii) Is not available at a competitive price.

Section 9. Procurement procedures by agencies and local
public bodies.

629
630
631 (a) Initial review.

(1) State agencies and local public bodies shall review and
revise their existing procurement procedures and specification for
the purchase of goods, supplies, equipment, materials and
products to:

632
633
634
635

(i) Eliminate procedures and specifications that explicitly
discriminate against goods, supplies, equipment, materials and
products with recycled content; and

636
637
638
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639 (ii) Encourage the use of goods, supplies, equipment, materials
and products with recycled content.640

641 (b) Continuing review. State agencies and local public
bodies shall review and revise their procedures and specifications
on a continuing basis to encourage the use of goods, supplies,
equipment, materials and products with recycled content and
shall, in developing new procedures and specifications, encourage
the use of goods, supplies, equipment, materials and products with
recycled content.

642
643
644
645
646
647

(c) Recyclable materials.648
649 (1) State agencies and local public bodies shall also review and

revise their procurement procedures and specifications for the
purchase of goods, supplies, equipment, materials and products
to ensure, when economically feasible, that such agencies and local
public bodies purchase goods, supplies, equipment, materials and
products that may be recycled or reused when such goods,
supplies, equipment, materials and products are discarded.

650
651
652
653
654
655
656 (2) State agencies and local public bodies shall review and

revise their procurement procedures and specifications on a
continuing basis to encourage the use of goods, supplies,
equipment, materials and products that may be recycled orreused.

657
658
659

(3) State agencies and local public bodies shall also, in
developing new procedures and specifications, encourage the use
of goods, supplies, equipment, materials and products that may
be recycled or reused.

660
661
662
663

Section 10. Testing by Executive Office of Environmental
Affairs.

664
665

(a) Testing. A person who believes that a particular
constituent of solid waste or any product, by-product, or material
with recycled content may be beneficially used in lieu of another
product or material may request the Secretary of the Executive
Office of Environmental Affairs to evaluate that constituent,
product, by-product or material for such use. The Secretary, in
consultation with the department, shall conduct a preliminary
review of each proposal to identify which proposals merit an
evaluation. If the Secretary finds, after an evaluation, that the
constituent, product, by-product or material may be beneficially
used and its use may be economically feasible, then the Secretary

666
667
668
669
670
671
672
673
674
675
676
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shall recommend that agencies and local public bodies amend
their procedures and specifications to allow the use of the
constituent, product, by-product or material.

677
678
679

(b) Grants. The Secretary of the Executive Office of
Environmental Affairs may award research and demonstration
grants to investigate the potential beneficial use of a particular
constituent of solid waste, or any product, by-product, or material
with recycled content, in lieu of another product or material. The
application for such grants shall be made on a form prepared and
furnished by the Secretary and shall contain information the
Secretary deems necessary.

680
681
682
683
684
685
686
687

(c) Annual Report. The Executive Office of Environmental
Affairs shall submit an annual report to the Legislative Committee
on Natural Resources and Agriculture detailing the status and
progress of the programs under subsections (a) and (b) of this
section.

688
689
690
691
692

Section 11. Agency Reports.693
694 (a) All agencies subject to the provisions of sections seven,

eight, and nine of this Act shall submit to the department and
the Legislative Committee on Natural Resources and Agriculture,
on a form prepared by the department, annual reports on their
progress in implementing said sections and on their progress in
procuring products made from recovered materials. The reports
shall include at a minimum:

695
696
697
698
699
700

(a) Estimates of the quantities of materials reduced, recycled
or composted.

701
702

(b) Estimates of the quantities of recycled products purchased
versus total purchases by product in dollars and units.

703
704

(c) The recycled content, in percent by weight of various
products purchases.

705
706

(d) The relative costs of virgin and recycled products.
(e) The sources of recycled products being purchased.

707
708

(f) Types of performance tests conducted on recycled products,
in any, the results of said tests, and a description of agency
experience with recycled products.

709
710
711

(g) Estimates of the quantities of recyclable materials
purchased.

712
713

(h) A list of organizations and agencies participating in
cooperative purchasing and their volumes of material purchased.

714
715
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(i) A list of recycled and recyclable products purchased and
reviewed for purchase.

716
717

(j) A description of any changes in procurement procedures
and specifications.

718
719

Section 12. Lead acid batteries.720
(a) Certain disposal prohibited. No person may knowingly

place a used lead acid battery in municipal solid waste, knowingly
discard or otherwise dispose of a lead acid battery except by
delivery to an automotive battery retailer or wholesaler, to a
secondary lead smelter permitted by the U.S. Environmental
Protection Agency, or to a collection or recycling facility
approved by the department for such receipt.

721
722
723
724
725
726
727

(b) Disposal by dealers. —No automobile battery retailer shall
dispose of a used lead acid battery except by delivery to a
secondary lead smelter permitted by the U.S. Environmental
Protection Agency, or to a collection or recycling facility
approved by the department for such receipt.

728
729
730
731
732

(c) Collection for recycling. Any person selling or offering
for sale at retail lead acid batteries shall:

733
734

(I) Accept, at the point of transfer, in a quantity at least equal
to the quantity purchased, used lead acid batteries from customers
in exchange for new batteries purchased.

735
736
737

(2) Post written notice which must be at least B*/$ by 11 inches
in size and must contain the universal recycling symbol and the
following language:

738
739
740

(i) “It is illegal to discard a motor vehicle or other lead acid
battery.”

741
742

(ii) “Recycle your used batteries.”743
(iii) “State law requires us to accept used motor vehicle or other

lead acid batteries for recycling, in exchange for new batteries
purchased.”

744
745
746

(d) Lead acid battery wholesalers. —Any person selling new
lead acid batteries at wholesale shall accept, at the point of
transfer, used lead acid batteries from customers in a quantity at
least equal to the quantity purchased. A person accepting batteries
in transfer from an automotive battery retailer shall be allowed
a period not to exceed one hundred twenty days to remove
batteries from the retail point of collection.

747
748
749
750
751
752
753
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(e) Inspection of automotive battery retailers. The
department shall produce, print and distribute the notices
required by subsection (c) to all places where lead acid batteries
are offered for sale at retail. The department may inspect any
place, building or premises governed by this act. Authorized
employees of the department may issue warnings and citations to
persons who fail to comply with the requirements of this section.
Failure to post the required notice following warning shall subject
such person to a civil penalty collectible by the department.

754
755
756
757
758
759
760
761
762

(1) Criminal Penalties: Any person who generates used lead
acid batteries and who knowingly disposes of used lead acid
batteries in violation of this section shall, upon conviction, be
subject to a fine of $l,OOO for each day of violation, or
imprisonment not to exceed six months or both. If conviction is
for a violation committed after a first conviction of such person
for the same offense under this subsection, the maximum
punishment under this subsection shall be doubled.

763
764
765
766
767
768
769
770

(g) Civil Penalty: Any person who knowingly violates any
provision of this section shall be liable for a civil penalty in an
amount not to exceed $l,OOO for each such violation.

771
772
773

(h) Violations: —Each day of violation of any provision of this
section shall, for purposes of this section, constitute a separate
violation.

774
775
776
11l Section 13. Facilities operation and recycling.

(a) Yard waste separation. After December 31, 1992, no
person shall knowingly dispose of or contract for the disposal of
yard waste.

778
779
780

(b) Landfills and resource recovery facilities. After
December 31, 1992, no owner or operator of a landfill or resource
recovery facility shall knowingly accept yard waste for final
disposal, except that such waste separated from municipal waste
may be accepted by a landfill or resource recovery facility if the
facility provides and maintains for that purpose separate yard
waste composting facilities.

781
782
783
784
785
786
787

(c)(1) The department shall not limit or prohibit the disposal
of particular types of solid waste at solid waste facilities except
as provided for in section 12 of this chapter for lead acid batteries,
and in this section, section 13, for yard waste; however, the

788
789
790
791
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792 department may limit or prohibit the disposal of particular types
of solid waste at solid waste facilities if the department documents
and demonstrates to the satisfaction of the advisory committee
established pursuant to section 2 of this chapter, that alternative
facilities exist within the commonwealth to process such limited
or prohibited types of solid waste and that the total capacity of
these alternative facilities is equal to the anticipated quantities to
be diverted from disposal by the limitation or prohibition. The
department shall then publish and on a semi-annual basis update
the list of alternative facilities in the environmental monitor.

793
794
795
796
797
798
799
800
801
802 (c)(2) A limitation or prohibition on disposal of particular

types of solid waste at solid waste facilities shall allow for
exceptions if any of the following conditions exist;

803
804

(1) Adequate markets are not readily available.805
(2) Local processing systems lack adequate capacity or are not

readily available.
806
807

(3) Regional processing systems lack adequate capacity or are
not readily available.

808
809

(4) Alternative utilization techniques are available.810
(5) Adverse impacts on public health, safety and the

environment occur or are likely to occur.
811
812

(6) Significant economic impacts occur or are likely to occur.813
(7) The material is contaminated or otherwise not acceptable

for recycling, composting or alternative processing.
814
815

(c)(3) A solid waste disposal facility shall not be prohibited
from accepting solid waste which has small quantities of limited
or prohibited types of solid waste mixed with, added to,
commingled with or contaminated by other solid waste.

816
817
818
819

(c)(4) Whenever one or more of the conditions enumerated
under paragraph 2 of this subsection are applicable, a solid waste
disposal facility shall not be prohibited from accepting solid waste
which wholly consists of limited or prohibited types of solid waste
or which has large quantities of limited or prohibited types of solid
waste mixed with, added to, commingled with or contaminated
by other solid waste; provided however, whenever a solid waste
facility does accept such waste, the facility shall notify the
department on a form prescribed by the department of the date,
time, quantity and composition of waste disposed of, the identity

820
821
822
823
824
825
826
827
828
829
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of the person transporting such waste; and the paragraph 2
condition or conditions claimed.

830
831

(d) The issuance of a solid waste facility permit by the
department shall not be conditioned on the attainment of
recycling rates by the facility; and no solid waste facility shall be
denied a permit and no solid waste facility permit shall be revoked,
modified or suspended for failure of the solid waste facility to
attain a recycling rate or for failure of municipal, commercial,
institutional or other generators of solid waste to comply with
recycling statutes, regulations, ordinances, by-laws, or local
regulations.

832
833
834
835
836
837
838
839
840

Section 14. Environmentally Acceptable Packaging
Requirements.

841
842

(A) Packaging shall be considered environmentally acceptable
packaging if it meets one or ore of the following criteria:

843
844

(1) The packaging has undergone source reduction.845
(i) Packaging shall qualify under this provision as reduced

when the ratio of package weight per unit or use of product has
been reduced by at least 10 percent when compared with the
packaging used for the same product by the same packaging
supplier or the same product manufacturer five years earlier (and
such ratio has not increased within the last two years).

846
847
848
849
850
851
852 (ii) In the case of a substitution of packaging material,

packaging shall qualify under this provision as reduced when the
ratio of package weight per unit or use of product has been
reduced by at least 20 percent whencompared with the packaging
used for the same product by the same packaging supplier or the
same product manufacturer five years earlier (and such ratio has
not increased within the last two years).

853
854
855
856
857
858

(iii) Packaging shall also qualify if the packaging when first
adopted for a new product would qualify under subparagraph (i)
or (ii) if adopted for comparable or competitive existing products.
Such packaging once so qualified shall continue to qualify.
Packaging for a product may be compared to that for any similar
product or product of different configuration performing the same
or a similar function. To the extent practicable and cost effective,
such source reduction shall be accomplished without changes in
packaging that render the packaging more difficult to recycle or
more difficult to manufacture using recycled material.

859
860
861
862
863
864
865
866
867
868
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869 (2) The packaging is reusable packaging which is designed to
be reused or refilled for its original purpose a minimum of five
times in an existing program established by a manufacturer,
distributor or retailer.

870
871
872
873 (3) The packaging supplier or product manufacturer certifies

to the department that the material used to make the packaging
contains at least 25 percent recycled materials or, after such date
as may be established in accordance with subsection (B), the
minimum percentage by weight of recycled material established
in accordance with subsection (B). Such certification shall be
simple in form and content, and may be by letter.

874
875
876
877
878
879

(4) The packaging is made of materials which are being
effectively recycled. A material shall qualify under this provision
if packaging suppliers for the material certify to the department
(together with appropriate documentation), on or before July 1,
1996, that the statewide recycling rate for such material is at least
25 percent, or, after such date as may be established under
subsection (B), that the statewide recycling rate has attained the
recycling rate established under subsection (B) for such material.
Packaging shall also qualify under this provision if the packaging
is being recycled at a rate of 45% and the packaging is either (a)
manufacturer’s brand specific packaging used in conjunction with
a particular product or product line, or (b) a particular type of
packaging or a particular product associated package made of the
same material or made of the same combination of materials used
in substantially the same proportions, or (c) a resin, fiber, or alloy
specific class of packages or packaging (for instance, paperboard
cartons, polyethylene terphthalate bottles). Under this paragraph,
for packaging composed of more than one material, each material
that constitutes more than an insubstantial portion of the
packaging shall achieve the specified recycling rate.

880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895
896
897
898
899

(5) With respect to the packaging of goods or products at
wholesale or in transactions between commercial entities where
such good or products are used in wholesale or commercial
settings, but not including the packaging of individual goods or
products to be resold to the public, such packaging shall qualify
under this section if the person receiving such packaged goods or
products at a specific facility in Massachusetts assures that at least

900
901
902
903
904
905
906
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25% by weight of packaging materials received at such facility is
being recycled, or at least 25% by weight of the solid waste
generated at such facility is being recycled.

907
908
909

(6) Consistent with Subsection (D) of this section, the above
definition of environmentally acceptable packaging as specified
in paragraphs (1), (2), (3), (4) and (5) supra shall take effect on
July 1, 1996.

910
911
912
913

(B)(1) Not later than January 1, 1999, and after public notice
and opportunity for comment, and based on at least two years
of experience with the recycling rate and minimum percentage of
recycled materials established under subsection (A) of this section
and based on the hearing and pursuant to the recommendation
of the solid waste advisory committee established under section
19 of this chapter, the department shall propose modifications in
accordance with paragraph (5) of this subsection to the criteria
for environmentally acceptable packaging established under
subsection (A) of this section, and the appropriate compliance
dates for such modified requirement. The department shall
convene proceedings to establish such modified requirements and
compliance dates for each category of packaging material.

914
915
916
917
918
919
920
921
922
923
924
925
926

(2) Such proceedings shall be conducted by the solid waste
advisory committee established under section 19 of this chapter,
which shall hold hearings for the purpose of receiving information
and views from the major suppliers of packaging and packaging
materials in each category and other interested parties. The solid
waste advisory committee shall establish a common data base and
set of assumptions agreed to, to the extent practicable, among the
participants in such hearings. The department shall not set forth
any presumptive recycling rate or minimum recycling materials
percentage as part of such proceedings.

927
928
929
930
931
932
933
934
935
936
937 (3) In accordance with paragraph (4) of this subsection, the

advisory committee shall recommend to the department the
establishment of an appropriate maximum achievable statewide
recycling rate and compliance date for each material, taking into
consideration available technologies, existing barriers to
recycling, the existence of markets for recycled materials, the
extent of a collection and processing infrastructure for recycling
in the the commonwealth, the extent to which composting is

938
939
940
941
942
943
944
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945 occuring in the commonwealth, regional and national activity as
to packaging requirements, the availability of financial resources,
the cost to the consumer, and the effects on employment. Under
this subsection, the maximum achievable statewide recycling rate
shall be calculated considering for plastics either all packaging
uses of plastic or all use of plastic, at the option of the party
providing the certification under subsection (A)(4), and for any
other designated material all uses of such other designated
material. For the purposes of this chapter, a recycling rate shall
be a fraction in which the numerator represents the weight in
pounds of the material which is collected in the commonwealth
and recycled (in the commonwealth or elsewhere), and the
denominator represents the numerator plus the weight in pounds
of the material which is generated in the commonwealth and
disposed of in the commonwealth. In accordance with paragraph
(5) of this subsection, the department shall recommend the
establishment of an appropriate achievable minimum recycled
material percentage and compliance date for each material, taking
into consideration available technologies, existing barriers to
recycling, the existence of marketing for recycling material, the
extent of a collection and processing infrastructure for recycling
in the commonwealth, regional and national activity as to
packaging requirements, the availability of financial resources, the
cost to the consumer, and the effects on employment.

946
947
948
949
950
951
952
953
954
955
956
957
958
959
960
961
962
963
964
965
966
967
968

(4) Based on the proceedings and hearings conducted pursuant
to paragraph (2) of this subsection and in accordance with
paragraph (3) of this subsection, the solid waste advisory
committee established under section 19 of this chapter shall
provide a recommendation to the department as to the
appropriate recycling rate, minimum recycled materials
percentage, and compliance date. Such recommendation shall be
in writing and contain an explanation of such recommendation,
and shall be adopted by the majority of the solid waste advisory
committee.

969
970
971
972
973
974
975
976
977
978

(5) The department shall propose such modifications to the
criteria for environmentally acceptable packaging established
under subsection (A), and compliance dates, as recommended by
the solid waste advisory committee, in the form of proposed

979
980
981
982
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legislation as a petition to the General Court, delivered to the
Clerk of the House of Representatives. Any modification to the
criteria for environmentally acceptable packaging established
under subsection (A), or compliance dates, shall take effect only
after the adoption of such legislation by the General Court.

983
984
985
986
987

(6) The General Court shall conduct a study ofall issues related
to the implementation of this chapter, including:

988
989

(i) an analysis of the source, use, materials, location, origin, and
destination (both within and outside the commonwealth) of solid
waste generated in the commonwealth and of packaging
originating within and outside of the commonwealth;

990
991
992
993

(ii) an analysis of the total solid waste stream in the
commonwealth, no less often than every two years, beginning with
calendar year 1992;

994
995
996

(iii) the establishment of a data system with the capability of
matching waste generators with processors or users of similar
waste;

997
998
999

(iv) the potential for recycling films and other flexible materials
and other containers not included in the definition of packaging
under this chapter and the potential for recycling plastic materials
in other uses. Such study shall consider available technologies for
recycling, the extent and experience of any existing recycling
programs for such materials, and the economics and potential
cost-effectiveness ofrecycling such materials. The department and
the solid waste advisory committee established under section 19
of this chapter shall cooperate fully with the General Court, or
its agents, in conducting such study, including the collection of
such data and the conduct of such surveys as may be needed.
A report on such study, together with any recommendations on
legislative changes in this chapter with respect to the recycling of
such materials, shall be available to and considered by the solid
waste advisory committee in connection with its responsibilities
under this subsection.

1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016 (C) Consistent with subsection (D) after July 1, 1996, or after

the compliance dates established for any modified recycling rates
or modified minimum recycled materials percentages established
under subsection (B), the use of any packaging which is not
environmentally acceptable packaging shall subject either the

1017
1018
1019
1020
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(

1021 product manufacturer or the packaging supplier or both to
penalties under section 18 of this chapter. Such penalties shall be
waived if;

1022
1023
1024 (1) there are substantial collection based barriers to meeting the

established recycling rate or the minimum recycled content
percentage (for example, there is no collection system for the
material subject to the recycling rate or minimum recycled content
percentage); or

1025
1026
1027
1028

(2) there is substantial evidence that the recycling rate will be
met within two years, or that the current recycling rate is within
5 percentage points of the established recycling rate; or

1029
1030
1031
1032 (3) there is substantial evidence that the minimum recycled

content percentage will be met within two years, or that the current
recycled content percentage is within 5 percentage points of the
established minimum recycled content percentage.

1033
1034
1035

(D) The requirements of subsections (A), (B) and (C) of this
section shall not apply if the commonwealth and its political
subdivisions together have not met their obligation to provide
department approved recycling programs in accordance with this
chapter which serves at least 65 percent of the residents of the
commonwealth.

1036
1037
1038
1039
1040
1041

Section 15. General Exemptions.1042
The following types of packaging shall be exempt from the

provisions of this chapter;
1043
1044

(A) packaging used to provide tamper-resistant or tamper-
evident seals on products for which a tamper-resistant or tamper-
evident seal is applied in the interest of consumer safety, and all
packaging used for medication required to be prescribed by
physicians, other drugs and medicine, and medical supplies and
devices, and packaging used to provide child resistant closures in
the interest of consumer safety.

1045
1046
1047
1048
1049
1050
1051

(B) packaging associated with products produced in or brought
into the commonwealth, which are stored in the commonwealth
prior to being shipped for sale to destinations outside the
commonwealth, and which remains with such products upon such
shipment;

1052
1053
1054
1055
1056

(C) packaging which cannot comply with the criteria for
environmentally acceptable packaging under section 3 of this

1057
1058
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chapter and also be established as complying with the United
States Food and Drug Administration regulations, the Federal
Insecticide, Fungicide, and Rodenticide Act, or any other Federal
laws or regulations, or any commonwealth health or safety laws
or regulations;

1059
1060
1061
1062
1063

(D) packaging for which compliance with the criteria for
environmentally acceptable packaging under section 3 of this
chapter prevents such packaging from being safely used as a
component of articles for packaging or holding food, or causes
such packaging to render any food contained therein unfit, or
otherwise prevents compliance with the Federal Food, Drug and
Cosmetic Act or the regulations of the Federal Food and Drug
Administration with respect to materials coming into contact with
food.

1064
1065
1066
1067
1068
1069
1070
1071
1072

Section 16. Hardship Exemption.1073
(A) The department may grant a conditional exemption from

compliance with the criteria for environmentally acceptable
packaging under section 3 of this chapter if the department finds
that the requirement, when applied to a particular type of
packaging used in association with a specified product, would
impose a hardship on the residents of the commonwealth.

1074
1075
1076
1077
1078
1079
1080 (B) A packaging supplier or product manufacturer applying for

a conditional exemption under this section shall bear the burden
of proof in establishing hardship on the residents of the
commonwealth. Increased cost alone shall not constitute a basis
for making a finding of hardship. Hardship shall be established
by providing clear and convincing evidence that the packaging
meets one or more of the following criteria:

1081
1082
1083
1084
1085
1086
1087 (1) there is no environmentally acceptable packaging available

for that type of product; or1088
1089 (2) the packaging is necessary to comply with health or safety

laws or to otherwise provide for consumer safety and there is no
environmentally acceptable packaging available that complies
with such laws; or

1090
1091
1092

(3) the packaging offers significant benefits in assuring product
integrity that could not be provided using environmentally
acceptable packaging; or

1093
1094
1095

(4) the packaging represents an innovative approach to meeting
the criteria for environmentally acceptable packaging, and there

1096
1097
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1098 is a substantial likelihood that it will meet those criteria if given
a two-year grace period; or1099

1100 (5) the packaging furthers the goals of this chapter by
minimizing solid waste incineration and landfilling, or the
packaging provides other significant environmental benefits (for
example, significant energy conservation or natural resource
conservation), but is made of a material which cannot currently
be source-reduced, reused, recycled, or made of recycled material
in accordance with the criteria in section 3.

1101
1102
1103
1104
1105
1106

(C) A packaging supplier or product manufacturer applying
for a conditional exemption shall submit a written application to
the department and shall pay an application fee in the amount
not to exceed the costs to the department of processing and ruling
on the application. The department shall rule on such application
not later than 90 days after submittal or such application shall
be deemed to be constructively approved.
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1108
1109
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(D) Before granting a conditional exemption, the department
must make a written finding of hardship. A conditional exemption
must be renewed every three years, and shall not be renewed if
the basis for the finding of hardship is no longer applicable.

1114
1115
1116
1117

(E) Upon a showing to the department that information to
which the department has access under this section, if made public,
would divulge methods or processes entitled to protection as trade
secrets or information likely to cause substantial harm to the
competitive position of any person, such information shall be
considered confidential and not made available to the public.

1118
1119
1120
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Section 17. Advisory Committee Report.1124
(A) Beginning July 1, 1993, the solid waste advisory committee

established under section 19 shall prepare an annual report
assessing the implementation of this chapter. After July 1, 1996,
such report shall also assess the effectiveness of this chapter in
reducing the amount of packaging waste that requires disposal.
Such report shall include a survey of established recycling
programs in the commonwealth; a calculation of participation
rates in such programs; and estimates by packaging material of
the quantities of marketable materials recycled, and an assessment

1125
1126
1127
1128
1129
1130
1131
1132
1133

of the quality of such materials, from such established recycling
programs or any other recycling activities in the commonwealth.

1134
1135
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1136 Such report shall correlate participation rates with the efficiency
of collection and capture of various packaging materials over time
and with the marketability of collected and captured materials
over time.

1137
1138
1139

(B) The report may include recommendations to the General
Court on means of enhancing the levels of participation and the
quantity and quality of materials collected and recycled. The
report shall also include the status of residential recycling and
packaging restriction laws in northeastern states as well as other
states, and may recommend conforming changes to this chapter,
in order to benefit interstate commerce, as well as to minimize
potential economic harm within the commonwealth.
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(C) The report shall also include the recycling rates for
packaging materials achieved in the previous year, and a summary
of conditional exemptions granted and enforcement actions taken
pursuant to this chapter during the previous year.

1148
1149
1150
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(D) Such report may be combined with and submitted to the
legislative committee on natural resources and agriculture along
with the department’s report prepared in accordance with section
4 of this chapter.

1152
1153
1154
1155

Section 18. Administrative Enforcement of Sections 14
through 16.

1156
1157

(A) The department may inspect packaging and determine
whether it is environmentally acceptable. Beginning July 1, 1996,
the department each year shall inspect a random sample of
different types of packaging to determine whether such packaging
complies with the requirements of this chapter. Such random
sampling and inspections shall be conducted in accordance with
protocols established by the American Society for the Testing of
Materials or other appropriate voluntary standards organization.

1158
1159
1160
1161
1162
1163
1164
1165

(B) If, on the basis of such insepction or any other information,
the department determines that any product manufacturer or
packaging supplier has violated or is in violation of any
requirements of this chapter or of any regulation adopted or order
issued under this chapter, the department may issue an order
requiring compliance. With respect to any product manufacturer
who is not also a packaging supplier, the certification by the
packaging supplier that such packaging is environmentally

1166
1167
1168
1169
1170
1171
1172
1173
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1174 acceptable packaging and that other requirements of this chapter
have been complied with for such packaging shall be a defense
under this section. The failure of a packaging supplier to provide
such certification of packaging materials distributed or sold for
use within the commonwealth, and any falsification or
misrepresentation by a packaging supplier of a material fact in
such certification or in connection with such certification, shall
constitute a violation of this chapter.

1175
1176
1177
1178
1179
1180
1181

(C) Any order requiring compliance issued under this section
shall be issued only after notice to the person potentially subject
to such order and an opportunity to respond to the results ofsuch
inspection or other information forming the basis for such order,
including the opportunity to demonstrate or substantiate any
certification, and such order shall provide a reasonable period
during which the person subject to such order may take corrective
action and sell, consume or otherwise dispose of non-complying
stock without incurring any penalty. No administrative or judicial
order requiring compliance under this section may prohibit or
restrict the sale of any product or packaging.

1182
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(D) For the first violation, the department shall issue an order
requiring compliance, with notice of intent to assess a civil
administrative penalty if the violation continues or is repeated.
For a second violation, or a repeat or continuing violation, the
department may assess a civil administrative penalty not to exceed
one hundred dollars for each offense. Each shipment of a product
or set of products associated with packaging which is not in
compliance with any provision of this chapter, or each day of
continuing violation, shall constitute a separate offense, provided
that no person shall pay a fine in excess of $lO,OOO for any
sequence of offenses involving substantially the same violation,
and no person shall pay fines in the aggregate in any one year
in excess of $lOO,OOO.
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1200
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(E) Any order issued under this section shall become final
within thirty days after the order is issued unless the person subject
to such order appeals the order through the adjudicatory hearing
process set forth in chapter thirty A of the General Laws.

1206
1207
1208
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(F) A civil administrative penalty assessed under this section
shall be paid within thirty days of the effective date of the final

1210
1211
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order establishing such penalty unless otherwise stated in the
order.

1212
1213

(G) All final orders issued pursuant to this section shall be
subject to the judicialreview under chapter thirty A of the General
Laws. No judicial review shallbe available until all administrative
remedies are exhausted.

1214
1215
1216
1217

(H) Subject to subsection (C) of this section, the department
may request the Attorney General to seek equitable or injunctive
relief to enforce any order issued by the department pursuant to
this chapter.

1218
1219
1220
1221

Section 19. Solid Waste Advisory Committee.1222
(A) The Governor, in consultation with the two chairs of the

Committee on Natural Resources and Agriculture of the General
Court, shall appoint a Solid Waste Advisory Committee
consisting of the Secretary of Environmental Affairs (or the
designee of such secretary), who shall chair such committee, the
Secretary of Economic Affairs (or the designee of such secretary),
the Secretary of Consumer Affairs (or the designee of such
secretary), one representative of municipalities within the
Commonwealth, one representative of counties within the
Commonwealth, one representative of the solid waste collection,
hauling or sorting industry, one representative of the solid waste
landfill and incineration industry, three representatives of the
industry (one from the retail sector, one from the manufacturing
sector, and one from the material supplier sector) who have
technical expertise in solid waste management, three representa-
tives of environmental organizations who have technical expertise
in solid waste management, and one representative of organized
labor who has technical expertise in solid waste management.

1223
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(B) The solid waste advisory committee shall assess the
progress in implementing the programs and requirements of this
chapter within the Commonwealth, shall conduct proceedings and
hold hearings in accordance with paragraph (2) of subsection 3
of this chapter and beginning July 1, 1993 shall issue an annual
report. Such report shall address the amount of waste diverted
from landfills and incinerators, the development of an
infrastructure for recycling, the development of markets for
recyclable materials and for recycled goods and packaging, the

1241
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1249
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performance of industry in reaching the recycling rates established
under section 3 of this chapter by the dates established, the
economic consequences of implementation of this chapter
(including the effects on small businesses, retail businesses, and
restaurants, and employment), and the dissemination of
information on new technologies to improve recycling and
municipal solid waste programs.

1250
1251
1252
1253
1254
1255
1256
1257 (C) The solid waste advisory committee shall also conduct

proceedings and hearings pursuant to paragraph 2 of subsection
(B) and shall provide the recommendation required under
paragraph (4) of subsection B of section 3 of this chapter.

1258
1259
1260

Section 20. Waste Exchange.1261
1262 (A) There is hereby established within the solid waste division

of the department an Office of Waste Exchange. Such office shall
facilitate the exchange of solid waste, recyclable materials and
other secondary materials among generators, collectors, haulers,
recyclers, municipalities, manufacturers, and any other parties
that generate, recycle or reuse such materials, for the purpose of
fostering greater recycling and reuse within the Commonwealth,
where at least one party to such exchange is in the Common-
wealth. Such office shall provide such parties and the general
public with information as to how to arrange exchanges of such
materials in order to allow greater recycling and reuse of such
materials, and where necessary shall perform a brokerage function
if private brokers for such materials are not available.
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(B) Such office shall operate on the basis of cooperative
agreements with trade associations and individual companies in
the packaging manufacture, recycling, and other companies in the
packaging manufacture, recycling, and other affected industrial
sectors. Not later than 6 months after the enactment of this
chapter, the Office of Waste Exchange shall adopt a plan for
providing such information to interested parties on how to
arrange exchanges of such materials, in order to allow greater
recycling and reuse of such materials including the signing of such
cooperative agreements, and shall provide to the Committee on
Natural Resources and Agriculture of the General Court a report
on such plan, evidence of such cooperative agreements, and
evidence that the Commonwealth has also joined a regional or
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1288 national waste exchange program. Annually thereafter, the office
1289 of Waste Exchange shall report to such Committee on progress
1290 in implementing this section, including information on the
1291 movement and exchange of such materials and the effect on
1292 recycling rates in the Commonwealth.
1293 Section 21. Preemption.
1294 (A) The provisions of this chapter supersede and preempt any
1295 and all packaging restrictions or packaging prohibition laws,
1296 ordinances, by-laws and regulations, and any and all packaging
1297 related punitive tax or fee laws, ordinances, by-laws and
1298 regulations, adopted by any city, town, county, district, authority
1299 or political subdivision, as of the effective date of regulations,
1300 packaging restrictions and requirements under this chapter.
1301 (B) After the effective date of any federal law or regulations
1302 establishing a minimum recycling rate or a minimum recycled
1303 content percentage applicable to packaging, or addressing any
1304 other matter with respect to the regulation of packaging recycling,
1305 the authority of sections 3, 4, 5, and 7 of this chapter shall be
1306 superseded and preempted by such Federal regulations.
1307 Section 22. Severability.
1308 If any provision or clause ofthis chapter or application thereof
1309 to any person or circumstances is held invalid, such invalidity shall
1310 not affect other provisions or applications of this chapter which
1311 can be given effect without the invalid provision or application,
1312 and, to this end, the provisions of this chapter are declared
1313 severable.

1 SECTION 2. Chapter 63 of the General Laws is hereby
2 amended by inserting after section 31H the following six sections;
3 Section 31H. As used in sections thirty-one Hto thirty-one M,
4 inclusive, the following words shall, unless the context requires
5 othewise, have the following meanings:
6 “Designated Materials”, those recyclable materials including
7 but not limited to types and grades of metal, paper, glass or plastic
8 and those compostable materials including but not limited to types
9 and grades of leaves, yard waste, and mixed biodegradable

10 organic material designated by the department of environmental
11 protection pursuant to section two of Chapter 21K of the General
12 Laws.
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13 “Management”, the entire process, or any part thereof, of the
14 storage, separation, collection, transfer, transportation,
15 treatment, processing, marketing, delivery and/or disposal of
16 solid wastes and/or designated materials by any person engaging
17 in such process.
18 “Manufacturing Processing”, a process by which designated
19 materials are used as an input to a system or process that
20 transforms them, and any other inputs, into products of real
21 economic value.
22 “Recycling Equipment”, Any machinery or apparatus primarily
23 used to store, separate, collect, transfer, transport, treat, process
24 or deliver designated materials and any manufacturing machinery
25 used exclusively to produce finished products substantially
26 composed of designated materials.
27 “Waste Audit”, a survey of all solid, liquid, and semi-solid
28 wastes produced by a corporation for the purpose of identifying
29 materials which may be diverted from the waste stream through
30 recycling, resale or reuse.

32 (a) A domestic corporation or foreign corporation which
33 purchases, or has purchased within three years prior to the
34 effective date of this act, any recycling equipment to be used
35 exclusively within the commonwealth for the management of
36 designated materials shall be entitled to a credit against its excise
37 tax due under this chapter for five years from the effective date
38 of this act. The amount of such credit shall be fifty percent of the
39 cost or installed cost, if applicable, or other bases for federal
40 income tax purposes for recycling equipment.
41 (b) The credit allowed in subsection (a) may be taken in five
42 annual increments of ten percent each. Said annual increments
43 are limited to ten percent and shall be taken within seven years
44 of the base year.
45 (c) For purposes of recycling equipment qualifying for credit
46 under this section, sections thirty-one A and thirty-two C shall
47 not apply.

49 (a) A domestic or foreign corporation which purchases any
50 land and buildings or structures in the Commonwealth used

31 Section 311.

48 Section 31J.
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51 exclusively to house recycling equipment or to carry out the
52 business of the management of designated materials in the
53 Commonwealth shall be entitled to a credit against its excise tax
54 due under this chapter for five years from the effective date of
55 this act. The amount of such credit shallbe equal to five (5) percent
56 of the cost or other basis for federal income tax purposes, of the
57 land, buildings and structures.
58 (b) The credit allowed in subsection (a) may be taken in five
59 annual increments of one percent each. Said annual increments
60 are limited to five (5) percent and shall be taken within seven years
61 of the base year.
62 (c) For purposes of land, buildings and structures qualifying
63 for a credit under this section, section thirty-one A and thirty-
-64 two C shall not apply.

66 (a) A domestic or foreign corporation shall be allowed a credit
67 as hereinafter provided against its excise due under this chapter.
68 The amount of such credit shall be ten percent of the amount paid
69 for designated materials used as a feedstock in a manufacturing
70 process.
71 (b) The credit allowed under this section shall apply only to
72 designated material generated and collected within the borders of
73 the commonwealth.
74 (c) The credit allowed under this section shall apply to
75 designated materials used as a feedstock to a manufacturing
76 process within one year of its purchase.
77 (d) The credit allowed hereunder may be carried over from year
78 to year subject to subsection (e); provided, however, that the entire
79 amount of a credit shall be utilized within three years of its
80 acquisition.
81 (e) There shall be a limit to the annual credit provided
82 hereunder, of five hundred thousand dollars per corporation.
83 (f) For purposes of this section, sections thirty-one A and
84 thirty-two C shall not apply.
85 (g) Any deduction to income allowed under this chapter with
86 respect to the designated materials shall be reduced by the amount
87 of the credit granted under this section.

65 Section 3IK.



HOUSE - No. 2338 [January38

88
89 (a) The commissioner of revenue in consultation with the

department of environmental protection, shall certify the credits
allowed in sections thirty-one I and thirty-one J. Application for
certification shall be made in writing on a form prescribed by the
commissioner of revenue and shall contain information on the
actual cost of qualifying recycling equipment or property; a
description of the designated materials, recycling equipment and
property; and a statement certifying that the corporation has
conducted and implemented the recommendations of a waste
audit to divert materials from the waste stream. Said application
shall be made within one year of the purchase of the qualifying
recycling equipment or property or enactment of this act,
whichever is later.

90
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100
101
102 (b) The commissioner of revenue is consultation with the

department of environmental protection, shall certify the credits
allowed in section thirty-one K. Applications for certification shall
be by March thirty-first after the end of the tax year in which the
qualifying designated materials were purchased. Said application
shall be in writing on a form prescribed by the commissioner of
revenue and shall contain information on the actual cost of
qualifying designated materials; a statement of the designated
materials used as a feedstock to a manufacturing process; evidence
to support the actual purchase of those materials; and a statement
certifying that the corporation has conducted and implemented
the recommendations of a waste audit to divert materials from
the waste stream. Failure to file a timely application shall make
the corporation ineligible for the credit.
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(c) The commissioner of revenue shall assess a fee for the
processing of applications hereunder which shall be based upon
the anticipated cost of filing and processing said applications.

116
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(d) The department of revenue shall act on an application
before the one hundred and twentieth day after the filing of the
application.

119
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121

Section 31M. The provisions of Section 311 through 31M shall
apply to taxable years commencing on or after January first,
nineteen hundred and ninety and before January first, nineteen
hundred and ninety-nine.

122
123
124
125

Section 31L.
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1 SECTION 2A. Chapter 64H of the General Laws is hereby
2 amended by inserting after paragraph (11) of section 6, the
3 following paragraph:
4 (mm) Sales of five hundred dollars or more of recycling
5 equipment. The phrase “recycling equipment” means any
6 machinery or apparatus primarily used to separate, store, collect,
7 transfer, transport, treat, process or deliver designated materials
8 as defined in Chapter 21K and any manufacturing machinery used
9 exclusively to produce finished products substantially composed

10 of designated materials.

1 SECTION 28. Chapter 59 of the General Laws is hereby
2 amended by inserting after clause fiftieth of paragraph one of
3 section 5 the following clause:
4 fifty-first, real or personal property used exclusively for the
5 management of designated materials as defined in chapter 2IK.

1 SECTION 2C. Chapter 64A of the General Laws is hereby
2 amended by inserting after section 7A the following section:
3 Section 78. Reimbursements to recycling users of gasoline.
4 Any person engaged in the management of designated materials
5 as defined in chapter 21K of the General Laws who shall buy any
6 fuel on which an excise has been paid or is chargeable under this
7 chapter and who having consumed the same for the management
8 of designated materials shall be reimbursed the amount of said
9 excise in the manner and subject to the conditions herein provided.

10 Claim for reimbursement shall be filed in a timely manner on a
11 form prescribed by the commissioner. The commissioner shall
12 transmit all claims approved by him to the comptroller for
13 certification, and the amount approved by the commissioner and
14 certified as aforesaid shall be paid forthwith from the proceeds
15 of the excise tax levied under this chapter without specific
16 appropriation.

1 SECTION 2D. Chapter 63E of the General Laws is hereby
2 amended by inserting after section 5, the following section;
3 Section SA. Reimbursement of excise paid by persons engaged
4 in the business of recycling.
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5 Any person who is engaged in the business of the management
6 of designated materials as defined in chapter 21K of the General
7 Laws and who shall buy any special fuels on which an excise has
8 been paid or is chargeable under this chapter and who shall
9 consume the same in the management of designated materials

10 shall be reimbursed the same amount of said excise in the manner
11 and subject to the conditions set forth herein. Claim for
12 reimbursement shall be filed in a timely manner on a form
13 prescribed by the commissioner. The commissioner shall transmit
14 all claims approved by him to the comptroller for certification,
15 and the amount approved by the commissioner and certified as
16 aforesaid shall be paid forthwith from the proceeds of the excise
17 tax levied under this chapter without specific appropriation.

1 SECTION 3. Recycling Loan Fund.
2 (a) There shall be established on the books of the common-
-3 wealth a separate account to be known as the Recycling Loan
4 Fund which shall be a special fund to be administered by the
5 department.
6 (b) The purpose of the Fund is to provide grants and low
7 interest loans to municipalities, other public bodies and private
8 persons for the purpose of planning, designating, modifying or
9 constructing recycling facilities and for the purchase of recycling

10 equipment to be used in those facilities and for the purchase of
11 any equipment to be wholly used for the collection, transporta-
-12 tion, processing or storage of recyclable materials.
13 (c) In addition to any funds specifically appropriated by the
14 legislature, an amount equal to fifty percent (50%) of any monies
15 collected from administrative penalties assessed for violation of
16 Chapter 21K and twenty-five percent (25%) of any monies
17 collected under paragraph 4 subsection (c) of section sof Chapter
18 21K shall be deposited into the Fund for the purpose of this
19 section.

20 (d) Within 6 months of the effective date of this act, the
21 department shall promulgate emergency rules and regulations for
22 the administration of the Fund, consistent with this Act and other
23 applicable statutes.
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1 SECTION 4. Section twenty-two of chapter 584 of the Acts of
2 1987 is hereby amended by striking out the first paragraph and
3 inserting in place thereof the following:
4 The department of environmental protection is authorized and
5 directed to expend a sum not to exceed one hundred million
6 dollars for the purpose of carrying out the provisions of section
7 three of Chapter 21H of the General Laws and paragraph 2of
8 section six of Chapter 21K of the General Laws.
9 From funds made available by bonds issued pursuant to

10 provisions of section twenty-seven, the department is authorized
11 to expend a sum not to exceed thirty million dollars for purpose
12 of making grants to public bodies authorized by paragraph 2 of
13 section six of chapter 21K of the General Laws.
14 From funds made available by bonds issued pursuant to
15 provisions of section twenty-seven, the department is authorized
16 to expend a sum not to exceed ten million dollars for purpose
17 of making loans to public bodies for facility closure authorized
18 by paragraph (2) of subsection (b) of section three of chapter 21H
19 of the General Laws.
20 From funds made available by bonds issued pursuant to
21 provisions of section twenty-seven, the department is authorized
22 to expend a sum not to exceed twenty million dollars for purpsoe
23 of making loans to public bodies for facility construction
24 authorized by paragraph (1) of subsection (c) of section three of
25 chapter 21H of the General Laws.
26 From funds made available by bonds issued pursuant to
27 provisions of section twenty-seven, the department is authorized
28 to expend a sum not to exceed forty million dollars for purpose
29 of making loans to public bodies for facility construction and
30 closure authorized by paragraph (2) of subsection (c) and
31 paragraph (1) of subsection (b) of section three of chapter 21H
32 of the GeneralLaws.

1 SECTION 5. Chapter 40 of the General Laws is hereby
2 amended by inserting after section 5G the following section:
3 Section SH. A city or town may establish an integrated solid
4 waste management fund to receive monies from the common-
-5 wealth or federal government, monies collected from revenue



[January 1992]HOUSE - No. 233842

6 generated pursuant to section 24A of chapter 16, seventy-five
7 percent of monies collected from penalties imposed for violation
8 of a bylaw or ordinance adopted pursuant to section sof chapter
9 21K requiring the recycling, composting or source separation of

10 materials or products and monies from fees or charges for the
11 collection, transportation, processing or marketing of recyclable
12 or compostable materials and shall appropriate monies in said
13 fund for the planning, implementation, operation, maintenance,
14 improvement, expansion, and administration of a recycling or
15 composting program.

1 SECTION 6. The provisions of this act are severable, and if
2 any of its provisions or any application thereof shall be held
3 unconstitutional by any court of competent jurisdiction, the
4 decision of the court shall not affect or impair any of the remaining
5 provisions or other application thereof.
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