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June 29, 1992

the Honorable Senate and House of Representatives

I am filing for your consideration the attached legislative
proposal, entitled "An Act To Transfer Control Of The Treatment
Center From The Department Of Mental Health To The Department Of

rrection To Further Protect The Public Safety And To Improve
e Quality Of Treatment".

Recent tragic acts of violence by individuals formerly held
in the custody of the Treatment Center have prompted a thorough
review of the Commonwealth's Sex Offender Commitment Statute and
of the current process by which individuals committed to the
Treatment Center for the Sexually Dangerous are managed and
eventually released by the Courts back into the community. That
review compels the conclusion that reform of the statute is vital
to the public safety, and that our response must be immediate and
effective.

Legislation passed in 1990 prohibited new admissions to the
Center, but left behind unaddressed, a population of previously
committed sexually dangerous persons, now totalling 231. It is
the handling of this population which our legislation now
addresses. Current statutory configuration and the constraints
of long standing federal consent decrees have continued to impede
our ability to protect citizens of the Commonwealth from this
population. State and federal constitutional requirements also
create obstacles to what might otherwise be proposed as common
sense solutions to reforms at the Treatment Center. Nonetheless,
there are statutory changes we can and must make to improve the
operation of the Treatment Center and to better protect the
public.

The legislation which the I am filing today will

1. Transfer control of the Treatment Center for the
Sexually Dangerous from the Department of Mental Health to
Commissioner of Correction;
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2. Reduce the Treatment Center population and better
utilize its treatment capacity by giving the Commissioner of
Correction discretion to transfer back to prison those
individuals at the Treatment Center who have lengthy remaining
criminal sentences;

3. Abolish the Restrictive Integration Review Board and
establish a Community Access Board consisting of five members
appointed by the Commissioner of Correction: three Department of
Correction employees and two licensed psychiatrists or
psychologists;

4. Make individuals committed to the Treatment Center
ineligible to apply to the Community Access Board for
participation in community access programs until the expiration
of their criminal sentences; and

5. Provide that a jury not a judge will hear and decide
whether an individual committed to the Treatment Center remains
sexually dangerous.

This legislation is a critical step - but only a first step
in changing the way we run the Treatment Center and protect the
public from its often dangerous inhabitants. Once passed this
legislative mandate will be brought before the federal court in
support of our efforts to modify existing consent decrees
accordingly, consent decrees entered into two decades ago that no
longer meet the needs of public safety or reflect the current
understanding of sexual dangerousness.

Sincerely,

[a} /

William F. Weld
Governor
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In the Year One Thousand Nine Hundred and Ninety-Two

An Act to transfer control of the treatment center from the

DEPARTMENT OF MENTAL HEALTH TO THE DEPARTMENT OF CORREC-
TION TO FURTHER PROTECT THE PUBLIC SAFETY AND TO IMPROVE THE

QUALITY OF TREATMENT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Chapter 123Aof the General Laws, as appearing
2 in the 1990 Official Edition, is hereby amended by deleting
3 section 1 in its entirety and inserting in place thereof the following
4 section;
5 123A: 1 Definitions
6 Section 1. The following words and phrases when used in this
7 chapter shall, except as otherwise provided, have the following
8 meanings;
9 “Community Access Board”, a board consisting of five

10 members appointed by the Commissioner of Correction, whose
11 function is to consider a person’s placement within a community
12 access program.
13 “Qualified examiner”, a physician who is licensed pursuant to
14 section two of chapter one hundred and twelve who is either
15 certified in psychiatry by the American Board of Psychiatry and
16 Neurology or eligible to be so certified, or a psychologist who is
17 licensed pursuant to sections one hundred and eighteen to one
18 hundred and twenty-nine of chapter one hundred and twelve;
19 provided that the examiner has had two years of experience with
20 diagnosis or treatment of sexually aggressive offenders and is
21 designated by the commissioner of correction. A “qualified
22 examiner” need not be an employee of the department of
23 correction or of any facility or institution of the department.
24 “Sexual offense”, includes any of the following crimes: indecent
25 assault and battery on a child under fourteen under the provisions
26 of section thirteen B of chapter two hundred and sixty-five;
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27 indecent assault and battery on a mentally retarded person under
28 the provisions of section thirteen F of chapter two hundred and
29 sixty-five; indecent assault and battery on a person who has
30 obtained the age of fourteen under the provisions of
31 section thirteen H of chapter two hundred and sixty-five; rape
32 under the provisions of section twenty-two of chapter two
33 hundred and sixty-five; rape of a child under sixteen with force
34 under the provisions of section twenty-two A of chapter two
35 hundred and sixty-five; rape and abuse of a child under sixteen
36 under the provisions of section twenty-three of chapter two
37 hundred and sixty-five; assault with intent to commit rape under
38 the provisions of section twenty-four of chapter two hundred and
39 sixty-five; unnatural and lascivious acts with a child under the age
40 of sixteen under the provisions of section thirty-five A of
41 chapter two hundred and seventy-two; and any attempt to commit
42 any of the above listed crimes under the provisions of section six
43 of chapter two hundred and seventy-four.
44 “Sexually dangerous person”, any person previously
45 adjudicated as such by a court of the Commonwealth and whose
46 misconduct in sexual matters indicates a general lack of power
47 to control his sexual impulses, as evidenced by repetitive or
48 compulsive sexual misconduct by either violence against any
49 victim, or aggression against any victim under the age of sixteen
50 years, and who, as a result, is likely to attack or otherwise inflict
51 injury on such victims because of his uncontrolled or
52 uncontrollable desires.

1 SECTION 2. Said chapter 123 A of the General Laws, as so
2 appearing, is hereby further amended by deleting section 2in its
3 entirety and inserting in place thereof the following section:
4 123A:2 Sexually Dangerous Persons: Treatment Center
5 Section 2. The commissioner of correction shall maintain
6 subject to the jurisdiction of the department of correction a
7 treatment program or branch thereof at a correctional institution
8 for the care, custody, treatment and rehabilitation of persons
9 adjudicated as being sexually dangerous. Said facility shall be

10 known as the “Nemansket Correctional Center”. The commis-
-11 sioner of correction shall appoint a chief administrative officer
12 who shall have responsibility for providing personnel with respect
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13 to the treatment and rehabilitation of the sexually dangerous
14 persons, consistent with public safety. The Commissioner of
15 Correction shall have the authority to promulgate regulations
16 consistent with the provisions of this chapter.

1 SECTION 3. Said chapter 123 A of the General Laws, as so
2 appearing, is hereby further amended by inserting after section 2
3 the following new section;
4 123A:2A Transfer to Correctional Institution
5 Section 2A. An individual committed as sexually dangerous
6 and who has also been sentenced for a criminal offense and said
7 sentence has not expired may be transferred from the Treatment
8 Center to another correctional institution designated by the
9 commissioner of correction. In determining whether a transfer to

10 a correctional institution is appropriate the Commissioner of
11 Correction may consider the following factors:
12 (1) the person’s unamenability to treatment;
13 (2) the person’s unwillingness or failure to follow treatment
14 recommendations;
15 (3) the person’s lack of progress in treatment at the center or
16 branch thereof;
17 (4) the danger posed by the person to other residents or staff
18 at the Treatment Center or branch thereof;
19 (5) the degree of security necessary to protect the public.
20 The Commissioner of Correction shall make available to the
21 remanded individuals a program of voluntary treatment services.
22 Upon completion of said person’s criminal sentence, he shall be
23 returned to the Treatment Center and considered for participation
24 in the Community Access Program.

1 SECTION 4. Said chapter 123 A of the General Laws, as so
2 appearing, is hereby further amended by deleting sections 8, 10
3 and 11 in their entirety.

1 SECTION 5. Said chapter 123 A of the General Laws, as so
2 appearing, is hereby further amended by deleting section 6A in
3 its entirety and inserting in place thereof the following section:
4 123A:6A Secure custody of sexually dangerous persons.
5 Section 6A. Any person committed as a sexually dangerous
6 person to the Treatment Center or a branch thereof under the
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7 provisions of this chapter shall be held in the most appropriate
8 level of security required to ensure protection of the public,
9 correctional staff, himself and others.

10 Upon the expiration of any such person’s criminal sentence, he
11 shall be entitled to apply for participation in a Community Access
12 Program once in every twelve months. Said program shall be
13 administered pursuant to the rules and regulations promulgated
14 by the Department of Correction. As part of its program of
15 community access the Department of Correction shall establish
16 a board known as the “Community Access Board” which board
17 shall consist of five members appointed by the Commissioner of
18 Correction, consistent with the rules and regulations of the
19 department. Membership shall include three Department of
20 Correction employees and two persons who are not Department
21 of Correction employees, but who may be independent
22 contractors or consultants. The non-employee members shall
23 consist of psychiatrists or psychologists licensed by the Common-
-24 wealth. The board shall evaluate residents for participation in the
25 Community Access Program and establish conditions to ensure
26 the safety of the general community. The board shall have access
27 to all records of the person being evaluated and shall give a report
28 of its findings including dissenting views, to the chief adminis-
-29 trative officer of the Center. Such report shall be submitted to
30 the court in any hearing under section nine.
31 Any person participating in a Community Access Program
32 under this section shall continue to reside within the secure
33 confines of MCI-Bridgewater and be under daily evaluation by
34 Treatment Center personnel to determine if he presents a danger
35 to the community. Upon approval of a person for participation
36 in a Community Access Program, notice shall be given to the
37 Commissioner of Public Safety, to the Attorney General, to the
38 district attorney in the district from which the person’s criminal
39 commitment originated, to the police department of the city or
40 town from which the commitment originated, the police
41 department of the town of Bridgewater, the police department
42 where such person’s participation in the Community Access
43 Program will occur, and any victim of the sexual offense from
44 which the commitment originated. If such victim is deceased at
45 the time of such program participation, notice of the person’s
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46 participation in a community access program shall be given to the
47 parent, spouse or other member of the immediate family of such
48 deceased victim.

1 SECTION 6. Said chapter 123 A of the General Laws, as so
2 appearing, is hereby further amended by deleting section 9 in its
3 entirety and inserting in place thereof the following section;
4 123A;9 Petitions for Examination and Final Discharge
5 Section 9. Any person committed to the Treatment Center shall
6 upon the expiration of such person’s criminal sentence be entitled
7 to file a petition for examination and discharge once in every
8 twelve months. Such petition may be filed by either the committed
9 person, his parents, spouse, issue, next of kin or any friend. A copy

10 of any petition filed under this subsection shall be sent
11 within fourteen days after the filing thereof to the department of
12 the attorney general and to the district attorney for the district
13 where the original proceedings were commenced. Said petition
14 shall be filed in the district of the superior court department in
15 which said person was committed. The petitioner shall have aright
16 to a speedy hearing on a date set by the administrative justice of
17 the superior court department. Upon the motion of the person
18 or upon its own motion, the court shall appoint counsel for the
19 person. The hearing may be held in any court or any place

20 designated for such purpose by the administrative justice of the
21 superior court department. In any hearing held pursuant to the
22 provisions of this section, either the petitioner or the Common-
-23 wealth may demand that the issue be tried by a jury. If a jury trial
24 is demanded, the matter shall proceed according to the practice
25 of trial in criminal cases in the superior court.
26 The court shall issue whatever process is necessary to assure
27 the presence in court of the committed person. The court shall
28 order the petitioner to be examined by two qualified examiners,
29 who shall conduct examinations, including personal interviews,
30 of the person on whose behalf such petition is filed and file with
31 the court written reports of their examinations and diagnoses, and
32 their recommendations for the disposition of such person. If such
33 person refuses, without good cause, to be personally interviewed
34 by a qualified examiner appointed pursuant to this section, such
35 person shall be deemed to have waived his right to a hearing on
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36 the petition and the petition shall be dismissed upon motion filed
37 by the commonwealth. The qualified examiners shall have access
38 to all records of the person being examined. Evidence of the
39 person’s juvenile and adult court and probation records,
40 psychiatric and psychological records, the Department of
41 Correction’s updated annual progress report of the petition,
42 including all relevant materials prepared in connection with the
43 section 6A process, and any other evidence that tends to indicate
44 that he is a sexually dangerous person shall be admissible in a
45 hearing under this section. The chief administrative officer of the
46 Treatment Center or his designee may testify at the hearing
47 regarding the annual report and his recommendations for the
48 disposition of the petition. Unless the trier of fact finds that such
49 person remains a sexually dangerous person, it shall order such
50 person to be discharged from the Treatment Center. Upon such
51 discharge, notice shall be given to the chief administrative officer,
52 to the commissioners of correction and public safety, to the
53 attorney general, to the district attorney in the district from which
54 the commitment originated, to the police department of the city
55 or town from which the commitment originated, the police
56 department of the town of Bridgewater, the police department
57 where such person is anticipated to take up residency, and any
58 victim of the sexual offense from which the commitment
59 originated; provided, however, that said victim has requested
60 notification pursuant to section three of chapter two hundred and
61 fifty-eight B. If such victim is deceased at the time of such
62 discharge, notice of such discharge shall be given to the parent,
63 spouse or other member of the immediate family of such deceased
64 victim.
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