
House of Representatives, July 27, 1966.
The committee on the Judiciary, to whom was recommitted the

Bill relative to oral depositions and discovery in the Superior Court
(duplicate of House, No. 3592); and the petition (accompanied by
bill, House, No. 2463) of John L. Saltonstall, Jr., for legislation to
extend the rule making power of the Supreme Judicial Court, report
the accompanying bill (House, No. 3906).

For the committee,

ANDRE R. SIGOURNEY.

No. 3906HOUSE .
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In the Year One Thousand Nine Hundred and Sixty-Six

An Act providing for pretrial oral discovery in certain
COURTS OF THE COMMONWEALTH.

1 Chapter 233 of the General Laws is hereby amended by
2 inserting after section 40 the following sections:
3 Section 4-OA. (a) Any party to an original civil proceeding
4 pending in the supreme judicial court, or to a civil proceeding
5 originally commenced and pending in the superior court, land
6 court, or the probate courts, may take the testimony of any
7 person, including a party, by deposition upon oral examination
8 for the purpose of discovery or for use as evidence or for both
9 purposes. After service of process the deposition may be taken

10 without leave of court except that leave, granted with or with-
-11 out notice, must be obtained if notice of the taking is served
12 by the plaintiff prior to the time allowed the defendant for ap-
-13 pearance; or where in an action at law there is no reasonable
14 likelihood that recovery will exceed ten thousand dollars if
15 the plaintiff prevails; or in a creditor’s bill in equity the claim
16 does not exceed five thousand dollars; or in an action at law
17 there has been a trial in a district court before transfer; or in
18 an action at law there has been a hearing before an auditor; or
19 in proceedings for the custody of minor children, or in libels
20 for divorce or for affirming or annulling marriage, or for sep-
-21 arate support, or inany like proceeding. The attendance of wit-
-22 nesses may be compelled by the use of summons or subpoena
23 as provided by clause (a) of section 40D. The deposition of a
24 person confined in prison may be taken only by leave of court
25 on such terms as the court prescribes.
26 (b ) Unless otherwise ordered by the court as provided by
27 clause (b ) or (d) of section 40D, the deponent may be examined

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:
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28 regarding any matter, not privileged, which is relevant to the
29 subject matter involved in the pending proceeding, whether it
30 relates to the claim or defense of the examining party or to the
31 claim or defense of any other party, including the existence,
32 description, nature, custody, condition and location of any
33 books, documents, or other tangible things and the identity
34 and location of persons having knowledge of relevant facts.
35 It is not ground foi objection that the testimony will be in-
-36 admissible at the trial if the testimony sought appears reason-
-37 ably calculated to lead to the discovery of admissible evidence.
38 The party taking the deposition shall not require the produc-
-39 tion or submission for inspection of any writing, plan, recording,
40 model, photograph, or other thing prepared by or for the ad-
-41 verse party, his attorney, surety, indemnitor, or agent in
42 anticipation of litigation or in preparation for trial unless the
43 court otherwise orders on the ground that a denial of produc-
-44 tion or inspection will result in an injustice or undue hardship;
45 nor shall the deponent be required to produce or submit for
46 inspection any part of a writing which reflects an attorney’s
47 mental impressions, conclusions, opinions, or legal theories, or,
48 except as provided in clause (b ) of section 40G the conclusions
49 of an expert. The deponent may be examined on or be re-
-50 quired to produce for inspection any liability insurance policy
51 or indemnity agreement.
52 (c) Examination and cross-examination of deponents may
53 proceed as permitted at trial in the court where the proceeding
54 is pending.
55 (d) At the trial or upon the hearing of a motion or an in-
-56 terlocutory proceeding, any part or all of a deposition, so far
57 as admissible under the rules of evidence, may be used against
58 any party who was present or represented at the taking of
59 the deposition or who had due notice thereof, in accordance
60 with any one of the following provisions:
61 (1) Any deposition may be used by any party for the purpose
62 of contradicting or impeaching the testimony or deponent as a
63 witness.
64 (2) The deposition of a party or of any one who at the time
65 of taking the deposition was an officer, director or managing
66 agent of a public or private corporation which is a party may
67 be used by an adverse party for any purpose.
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68 (3) The deposition of a witness, whether or not a party,
69 may be used by any party for any purpose if the court finds:
70 (i) that the witness is dead; or {ii) that the witness is out of the
71 state, unless it appears that the absence of the witness was
72 procured by the party offering the deposition; or (m) that the
73 witness is unable to attend or testify because of age, sickness
74 infirmity, or imprisonment; or (iv) that the party offering the
75 deposition has been unable to procure the attendance of the
76 witness by subpoena; or (v) upon application and notice, that
77 such exceptional circumstances exist as to make it desirable,
78 in the interest of justice and with due regard to the importance
79 of presenting the testimony of witnesses orally in open court, to
80 allow the deposition to be used.
81 (4) If only part of a deposition is offered in evidence by a
82 party, an adverse party may require him to introduce all of it
83 which is relevant to the part introduced, and any party may
84 introduce any other parts. Substitution of parties does not
85 affect the right to use depositions previously taken; and, when
86 a proceeding in any court of the United States or of any state
87 has been dismissed and another proceeding involving the same
88 subject matter is afterward brought between the same parties
89 or their representatives or successors in interest, all depositions
90 lawfully taken and duly filed in the former proceeding may be
91 used in the latter as if originally taken therefor.
92 (e) Subject to the provisions of clause (6) of section 408
93 and clause (c) of section 40E, objections may be made at the
94 trial or hearing to receiving in evidence any deposition or part
95 thereof for any reason which would require the exclusion of the
96 evidence if the witness were then present and testifying.
97 (f) A party shall not be deemed to make a person his own
98 witness for any purpose by taking his deposition. The intro-
-99 duction in evidence of the deposition or any part thereof for

100 any purpose other than that of contradicting or impeaching the
101 deponent makes the deponent the witness of the party intro-
-102 ducing the deposition, but this shall not apply to the use by
103 an adverse party of a deposition as described in paragraph (2)
104 of clause (d) of this section. At the trial or hearing any party
105 may rebut any relevant evidence contained in a deposition
106 whether introduced by him or by any other party.
107 Section Ifiß. (a) Within the commonwealth depositions shall
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108 be taken before an officer authorized to administer oaths by the
109 laws of the commonwealth or the United States, or before a
110 person appointed by the Court, in which the proceeding is
111 pending. A person so appointed has the power to administer
112 oaths and take testimony.

113 (fe) Within another state, or within a territory or insular
114 possession subject to the dominion of the United States, or in
115 a foreign country, depositions may be taken (1) on notice before
116 a person authorized to administer oaths in the place in which
117 the examination is held, whether by the law thereof or by the
118 law of the United States, or (2) before a person commissioned
119 by the court, and a person so commissioned shall have the power
120 by virtue of his commission to administer any necessary oath
121 and take testimony, or (3) pursuant to a letter rogatory. A
122 commission or a letter rogatory shall be issued on application
123 and notice and on terms that are just and appropriate. It is
124 not requisite to the issuance of a commission or a letter roga-
-125 tory that the taking of the deposition in any other manner is
126 impracticable or inconvenient; and both a commission and a
127 letter rogatory may be issued in proper cases. A notice or
128 commission may designate the person before whom the de-
-129 position is to be taken either by name or descriptive title. A
130 letter rogatory may be addressed “To the Appropriate Au-
-131 thority in (here name the state, territory, or country).” Evi-
-132 dence obtained in a foreign country in response to a letter
133 rogatory need not be excluded merely for the reason that it is
134 not verbatim transcript or that the testimony was not taken
135 under oath or for any similar departure from the requirements
136 for depositions taken within the United States under these rules.
137 (c) No deposition shall be taken before a person who is a
138 relative or employee or attorney or counsel of any of the parties,
139 or is a relative or employee or partner or associate of such
140 attorney or counsel, or is financially interested in the proceeding.
141 Section lf the parties so stipulate in writing, deposi-
-142 tions may be taken before any person, at any time or place,
143 upon any notice, and in any manner and when so taken may be
144 used like any other' depositions.
145 Section (a) A party desiring to take the deposition of
146 any person upon oral examination, at least seven days before
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the time of the taking of the deposition, shall give notice in
writing to every other party to the proceeding and file a copy
of the notice in court in the proceeding. The notice shall state
the time and place for taking the deposition and the name and
address of each person to be examined, if known, and, if the
name is not known, a general description sufficient to identify
him or the particular class or group to which he belongs. On
motion of any party to the proceeding, the court may for cause
shown enlarge or shorten the time. A resident of the common-
wealth shall not be required by subpoena to travel a distance
of more than fifty miles from his place of residence or from his
place of business or employment, unless the court otherwise
orders. A nonresident of the commonwealth whether he is a
party or a witness may be required by subpoena to attend only
within fifty miles from the place within the commonwealth
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subpoena, or at such other con-
n order of court. The court may

wherein he is seived with a
venient place as is fixed by ai

regulate at its discretion the
depositions as shall best serv
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163

time, place and order of taking
} the convenience of the parties

164
165
166 and witnesses and the interests of justice.
167 (6) After notice, upon motion seasonably made by any party
168 or by the person to be examined and upon notice and for good
169 cause shown, the court in which the proceeding is pending may
170 make an order that the deposition shall not be taken, or that
171 it may be taken only at some designated place other than that
172 stated in the notice, or that it may be taken only on written
173 interrogatories, or that certain matters shall not be inquired
174 into, or that the scope of the examination shall be limited to
175 certain matters, or that the examination shall be held with no
176 one present except the parties to the proceeding and their
177 officers or counsel, or that the deposition be sealed and opened
178 only by order of the court, or that secret processes, develop-
-179 ments, or research need not be disclosed, or that the parties
180 shall simultaneously file specified documents or information en-
-181 closed in sealed envelopes to be opened as directed by the court;
182 or the court may make any other order which justice requires
183 to protect the party or witness from annoyance, undue expense,
184 embanassment, or oppression. The court may in its discretion
185 where notice is given of the taking of depositions outside the
186 state and at great distances from the place where the case is to
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187 be tried, require the party taking the deposition to pay the
188 traveling expenses of the opposite party and of his attorney
189 where their attendance is reasonably necessary at the taking of
190 said deposition; and where it appears that the witness whose
191 deposition is sought is under the control of the party taking the
192 deposition, the court may require such witnesses to be brought
193 within the state and his deposition taken there. The power of
194 the court under this rule shall be exercised with liberality
195 toward the accomplishment of its purpose to protect parties
196 and witnesses.
197 (c) The officer before whom the deposition is to be taken
198 shall put the witness on oath and shall personally, or by some-
-199 one acting under his direction and in his presence, record the
200 testimony of the witness. The testimony shall be taken steno-
-201 graphically and transcribed unless the parties agree otherwise.
202 If the testimony is transcribed, the party taking the deposition
203 shall furnish a free copy to the opposite party upon request.
204 The cost thereof shall be borne by the party taking the de-
-205 position, except that the court may for cause shown order the
206 cost of stenographer or transcription equitably apportioned
207 among the parties. All objections made at the time of the ex-
-208 amination to the qualifications of the officer taking the deposi-
-209 tion, or to the manner of taking it, or to the evidence presented,
210 or to the conduct of any party, and any other objection to the
211 proceedings, shall be noted by the officer upon the deposition.
212 Evidence objected to shall be taken subject to the objections.
213 In lieu of participating in the oral examination, parties may
214 transmit written interrogatories to the officer who shall pro-
-215 pound them to the witness and record the answers verbatim.
216 (d) At any time during the taking of the deposition, on mo-
-217 tion of any party or of the deponent and upon a showing that
218 the examination is being conducted in bad faith or in such
219 manner as unreasonably to annoy, embarrass, oppress the de-
-220 ponent or party, any justice of the court in which the action
221 is pending may order the officer conducting the examination
222 to cease forthwith from taking the deposition, or may limit the
223 scope and manner of the taking of the deposition as provided
224 in clause (6). If the order made terminates the examination,
225 it shall be resumed thereafter only upon the order of the court
226 in which the proceeding is pending. Upon demand of the ob-
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227 jecting party or deponent, the taking of the deposition shall
228 be suspended for the time necessary to make a motion for an
229 order. In granting or refusing such order the court may im-
-230 pose upon either party or upon the witness the requirement to
231 pay such costs or expenses as the court may deem reasonable.
232 (e) When the testimony is fully transcribed the deposition
233 shall be submitted to the witness for examination and shall be
234 read to or by him, unless such examination and reading are
235 waived by the witness and by the parties. Any changes in
236 form or substance which the witness desires to make shall be
237 entered upon the deposition by the officer with a statement
238 of the reasons given by the witness for making them. The de-
-239 position shall then be signed by the witness, unless the parties
240 by stipulation waive the signing or the witness is ill or cannot
241 be found or refuses to sign. If the deposition is not signed by
242 the witness, the officer shall sign it and state on the record the
243 fact of the waiver or of the illness or absence of the witness or
244 the fact of the refusal to sign together with the reason, if any,
245 given therefor; and the deposition may then be used as fully
246 as though signed, unless on a motion to suppress under clause
247 ( d) section 40E rhe court holds that the reasons given for the
248 refusal to sign require rejection of the deposition in whole or
249 in part.
250 (/) (1) The officer shall certify on the deposition that the
251 witness was duly sworn by him and that the deposition is a
252 true record of the testimony given by the witness. He shall
253 then securely seal the deposition in an envelop indorsed with
254 the title of the proceeding and marked “Deposition of (here
255 insert name of witness) ” and shall promptly deliver or mail it
256 to the clerk of the court in which the proceeding is pending.
257 The parties by stipulation may waive transcription and filing
258 of the deposition.
259 (2) Upon payment of reasonable charges therefor, the officer
260 shall furnish a copy of the deposition to any party or to the
261 deponent.
262 (3) The party taking the deposition shall give prompt notice
263 of its filing to all other parties.
264 (4) Upon being filed, the deposition shall be open to inspec-
-265 tion unless otherwise ordered by the court.
266 (g) (1) If the party giving the notice of the taking of a depo-
-267 sition fails to attend and proceed therewith and another party
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268 attends in person or by attorney pursuant to the notice, the
269 court may order the party giving the notice to pay to such
270 other party the amount of the reasonable expenses incurred
271 by him and his attorney in so attending, including reasonable
272 attorney’s fees.
273 (2) If the party giving the notice of the taking of a deposi-
-274 tion of a witness fails to serve a summons or subpoena upon
275 him and the witness because of such failure does not attend,
276 and if another party attends in person or by attorney because
277 he expects the deposition of that witness to be taken, the court
'278 may order the party giving the notice to pay to such other
279 party the amount of the reasonable expenses incurred by him
280 and his attorney in so attending, including reasonable attorney’s
281 fees.
282 (h ) The engagement of counsel at the taking of a deposition
283 shall be recognized upon application in writing to the court not
284 less than three days prior to the time for the taking of a depo-
-285 sition.
286 Section (a) All errors and irregularities in the notice
287 for taking a deposition are waived unless written objection
288 is promptly served upon the party giving the notice.
289 (6) Objection to taking a deposition because of disquali-
-290 fication of the officer before whom it is to be taken is waived
291 unless made before the taking of the deposition begins or as
292 soon thereafter as the disqualification becomes known or could
293 be discovered with reasonable diligence.
294 (c) (1) Objections to the competency of a witness or to the
295 competency, relevancy, or materiality of testimony are not
296 waived by failure to make them before or during the taking of
297 the deposition, unless the ground of the objection is one which
298 might have been obviated
299 time.

removed if presented at thator

es occurring at the oral examina-300 (2) Errors and irregularil
301 tion in the manner of taking
302 questions or answers, in the
303 duct of parties and errors of
304 removed, or cured if prom
305 seasonable objection theretc
306 position.

; the deposition, in the form of the
oath or affirmation, or in the con-
any kind which might be obviated,
■yfcly presented, are waived unless

le at the taking c

307 ( d) Errors and irregularities in the manner in which the
308 testimony is transcribed or the deposition is prepared, signed,
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certified, sealed, indorsed, transmitted, filed, or otherwise309
dt with by the officer under section 40D are waived unless a310

311 motion to suppress the deposition or some part thereof is made
312 with reasonable promptness after such defect is, or with due
313 diligence might have been, ascertained.

Section AOF. Upon moti314 of any party showing good causer
herefor and upon notice all other parties, and subject to315

)f section 40D, the court may (1)the provisions of clause (b)316
order any party to produc and permit the inspection and317

photographing, b318 or on behalf of the moving party m, papers, books, accounts, letters,^319 of any designated document
320 photographs, objects, or tan gible things, not privileged, which
321 constitute or contain evidence relating to any of the matte
322 within the scope of examination permitted by clause ( b) of

i 40A and which are in his possession, custody, or con-323
324 trol; or (2) order any party to permit entry upon designated
325 land or other property in his possession or control for the pur-
326 pose of inspecting, measuring, surveying, testing, or photo-pose of mspi

327 designated object or operationthe property or ar

328 thereon within the scope of examination permitted by clausi
hall specify the time, place, andb) section 40A. The order329

manner of making the insj
photographs and may presc

tion and taking the copies and330
331 be such terms and conditions as
332 .lust.

333 Section AOG. (a) In a proceeding in which the mental or1

334 physical condition of a party is in controversy and where ther
335 is a reasonable likelihood thatrecovery will exceed ten thousand
336 dollars if the plaintiff prevails, the court in which the proceed'
337 ing is pending may'- order him to submit to a physical or menfe
338 examination by a physician agreed on by the parties. Thee

order may be made only on motion for good cause shown and339
340 upon notice to the party to be examined and to all other par-

place, manner, conditions andes and shall specify the tim341
■ope of the examination and the person or persons by whom342

343 it is to be made
If the parties cannot agr(344 on a physician the court may

ippoint a competent physician who specializes in and is an ex-345
pert in the field of the mental or physical condition which is346
in controversy. If at the trial it shall appear that such ex-347
amining physician is not in fact an expert in the field of the348
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349 mental or physical condition which is in controversy then,
350 upon objection, the court shall exclude his testimony.
351 (6) (1) If requested by the person examined,

causing the examination to be made shall deliver to him a352
copy of a detailed written report of the examining physiciar353

354 setting out his findings and conclusions. After such request

355 and delivery the party causing the examination to be mad
shall be entitled upon requei to receive from the party ex-

amination, previously or there-
356

amined a like report of any e357
after made, of the same ment358 or physical condition. If the

359 party examined refuses to deliver such report the court on mo-
360 tion and notice may make an order requiring delivery on sucl

terms as are just, and if a physician fails or re361
362 such a report the court may exclude his testimony if offered

at the tria363
taining a report of the examinatk364 (2) By requesting and obtaining a report of the exami

ordered or by taking the deposition of the exami365
366 party examined waives any privilege he may have in that pri
367 ceeding or any other involving the same controversy, regard-rc

368 mg the testimony of every other person
369 may thereafter examine him in respect of the sf

370 physical coneneutron.
Section JfiH. (a) If a party or other deponent refuses to371

answer any question propounded upon oral examination, the372
373 examination shall be completed on other matters or adjourned,

as the proponent of the question may prefer. Thereafter, on374
375 reasonable notice to all persons affected thereby, he may apply
376 to the court for an order compelling an answer. If the motion

is granted and if the court finds that the refusal was without377
substantial justification the court shall require the refusing378

party or deponent or the party advising the refusal or any or379
all of them to pay to the examining party the amount of the380
reasonable expenses incurred in obtaining the order, including381
reasonable attorney’s fees. If the motion is denied and if the382
court finds that the motion was made without substantial383

384 justification, the court shall require the examining party to pay
385 to the refusing party or witness the amount of the reasonable
386 expenses incurred in opposing the motion, including reasonable
387 attorney’s fees.
388 (5) (1) If a party or other witness refuses to be sworn or

i, the party
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refuses to answer any question after being directed to do so by
the court, the refusal may be considered a contempt of court.

389
390

(2) If any party or an officer or managing agent or a party
refuses to obey an order made under clause (a) of this section
requiring him to answer designated questions, or an order made
under section 40F to produce any document or other thing for
inspection, copying, or photographing or to permit it to be
done, or to permit entry upon land or other property, or an
order under section forty G requiring him to submit to a
physical or mental examination, the court may make suck,
orders in regard to the refusal as are just, and among other*
the following:

391
392
393
394
395
396
397
398
399
400

({) An order that the matters regarding which the questions
were asked, or the character or description of the thing or land,
or the contents of the paper, or the physical or mental condition
of the party, or any other designated facts shall be taken to be
established for the purposes of the proceeding in accordance
with the claim of the party obtaining the order;

401
402
403
404
405
406

(m) An order refusing to allow the disobedient party to sup-
port or oppose designated claims or defenses, or prohibiting him
from introducing evidence of physical or mental condition;

407
408
409

(m) An order striking out pleadings or parts thereof, or stay-
ing further proceedings until the order is obeyed, or dismissing
the proceeding or any part thereof, or rendering a judgment by
default against the disobedient party;

410
411
412
413

(iv ) In lieu of any of the foregoing orders or in addition
thereto, an order directing the arrest of any party or agent of
a party for disobeying any of such orders except an order to
submit to a physical or mental examination.

414
415
416
417

(c) If a party or an officer or managing agent of a party wil-
fully fails to appear before the officer who is to take his deposi-
tion, after being served with a proper notice, the court on motion
and notice may strike out all or any part of any pleading of that
party, or dismiss the proceedings or any part thereof, or enter
a judgment by default against that party.

418
419
420
421
422
423

(d) Expenses and attorney’s fees are not to be imposed upon
the commonwealth under this section.

424
425

Section Jfil. The taxing of costs in the taking of depositions
shall be subject to the discretion of the court. No costs shall be
allowed unless the court finds that the taking of the deposition

426
427
428



1966] HOUSE No. 3906 13

429 was reasonably necessary, whether or not the deposition was
430 actually used at trial. Taxable costs may include the costs of
431 service of summons or subpoena upon the deponent, the rea-
-432 sonable fee of the officer before whom the deposition is taken,
433 the stenographer’s reasonable fee for attendance, and the costs
434 of transcription or such part thereof as the court may fix.
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