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Department of the Attorney General

State House, Boston 02133, March 15, 1965.

Hon. Thomas A. Chadwick
Clerk of the Senate
State House
Boston, Massachusetts 02133

Dear Sir:

You have requested my opinion of the constitutionality of a
proposed statute which reads as follows:

"Ordered, That the opinion of the Attorney General be requested by
the Senate on the following question of law: Would current House
document No. 481, a copy of which is hereto attached, and which is now
pending before the Senate, be constitutional if enacted into law?”

It is my opinion that to the extent such a statute would require
school children to recite the pledge, it would be unconstitutional
and void. The question of the validity of such a law was adjudicated
over twenty years ago in West Virginia State Board of Education v.
Barnette, 319 U.S. 624 (1943). The holding of that case is clear:

“We think the action of the local authorities in compelling the flag
salute and pledge transcends constitutional limitations on their power
and invades the sphere of intellect and spirit which it is the purpose
of the First Amendment to our Constitution (whose principles are made
applicable to the state through the Fourteenth Amendment) to reserve
from all official control.” Id. at 642.

The factual distinction between the law involved in Barnette
and the one to which your question relates are insignificant. The
principles enunciated in Barnette apply equally to both. Nothing
which has intervened since that decision has weakened or cast
doubt upon the continuing vitality of these principles.

It is, accordingly, my considered judgment that the portion of
the proposed statute set forth above which requires public school
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children to recite each morning the pledge of allegiance to the
flag, and which imposes criminal penalties for failure so to do, is
beyond the power of the Legislature to enact. If enacted, such a
statute would be unconstitutional and void.

This is not to say that it is improper for schools to attempt
to educate their pupils about the great heritage of the Nation, or
to seek to instill into them patriotism and love of country. Quite the
contrary is time. A significant part of this heritage, however, and
one of which we are justly proud, is that the dissenter, whether
in matters of ethics, religion or polity, however noxious his views
may appear to the majority, cannot be and will not be punished
merely because he holds such views.

The profession of a personal attitude is meaningful only if it is
sincere. To coerce a child to make such a profession by repeating,
by rote, a pledge of allegiance to the flag which may contradict the
thoughts harbored within his heart can scarcely be expected to
change the child’s attitude. “To believe that patriotism will not
flourish if patriotic ceremonies are voluntary and spontaneous in-
stead of a compulsory routine is to make an unflattering estimate
of the appeal of our institutions to free minds.” Id. at 641.

Very truly yours,

EDWARD W. BROOKE.
EWB: AMJ


