
HOUSE . No. 2653
By Mr. Feeney of Boston, petition of Michael Paul Feeney for legislation to

establish a second injury fund under the workmen’s compensation law. Com-
merce and Labor.

In the Year One Thousand Nine Hundred and Sixty-Nine.

An Act to establish a second injury fund under the workmens
COMPENSATION LAWS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and hy the authority of the same, as
follows:

1 Notwithstanding any other general or special law, there
2 shall be established under chapter 152 of the General Laws,
3 the Workmens Compensation Act, a Second Injury Fund
4 thereby declaring it to be the policy of the commonwealth
5 to give every citizen of the state an opportunity to maintain
G his independence and self respect through self support, de-
-7 spite the fact that he has been previously permanently phys-
-8 ically handicapped by disease or injury.
9 Declaration of Legislative Intent:—To break down and

10 remove existing barriers and remove obstacles to the employ-
-11 ment of partially disabled persons honorably discharged
12 from our armed forces, or any other physically handicapped
13 persons by a reasonable, equitable and practical plan that
14 employers and insurance carriers can support not only in
15 its humanitarian intent, but as a good business practice, the
16 commonwealth must establish a special disability fund to
17 protect both employers and employees in cases where a com-
-18 pensable injury under the present chapter one hundred and
19 fifty-two provisions, occurs to an employee hired with an
20 existing permanent physical impairment such as heart disease,
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21 epilepsy, orthopedic defects whether caused by an accident
22 related to military service or from any other cause so that
23 an early, reasonable and practical solution may be found for
24 the problem of employment of handicapped persons.
25 A. Moreover, because of the insidious nature of slowly
26 developing diseases such as silicosis and other dust diseases
27 and because of the reluctance on the part of employers to
28 employ persons previously exposed to silica or other harmful
29 dust, means should also be provided whereby employers will
30 be encouraged to employ and to continue the employment
31 of such persons, by apportioning liability fairly between
32 the employer and industry as a whole without at the same
33 time removing any incentive for the prevention of harmful
34 dust diseases.
35 B. Definition. As used in this subdivision, “permanent
36 physical impairment” means any permanent condition due
37 to previous accident or disease or any congenital condition
38 which is or is likely to be a hindrance or obstacle to em-
-39 ployment.
40 C. Permanent total disability after permanent partial dis-
-41 ability. Notwithstanding the provisions of paragraph (D)
42 of this subdivision, if an employee who has previously incurred
43 permanent partial disability through the loss of one hand,
44 one arm, one foot, one leg, or one eye, incurs permanent total
45 disability through the loss of another member or organ, he
46 shall be paid, in addition to the compensation for permanent
47 partial disability provided in this section and after the ces-
-48 sation of the payments for the prescribed period of weeks
49 special additional compensation during the continuance of
50 such total disability to the amount of sixty-six and two-thirds
51 per centum of the average weekly wage earned by him at
52 the time the total permanent disability was incurred. If such
53 employee shall establish an earning capacity by employment
54 he shall be paid during the period of such employment, in-
-55 stead of the additional compensation above provided, two-
-56 thirds of the difference between his average weekly wages at
57 the time the total disability was incurred and his wage earn-
-58 ing capacity as determined by his actual earnings in such
59 employment, subject to the limitations in other sections of
60 Chapter one hundred and fifty-two. Such additional com-
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61 pensation, and expense as in this subdivision provided, shall
62 he paid out of the special disability fund and in the manner
63 as hereinafter in this subdivision provided.
64 D. If an employee of an employer who has secured the pay-
-65 ment of compensation as required under the provisions of
66 chapter one hundred and fifty-two, who has a total other
67 or partial loss or loss of use of one hand, one arm, one foot,
68 one leg or one eye, or who has other permanent physical im-
-69 pairment incurs a subsequent disability by accident arising
70 out of and in the course of his employment or an occupational
71 disease arising therefrom, resulting in a permanent disability
72 caused by both conditions that is materially and substantially
73 greater than that which would have resulted from the subse-
-74 quent injury or occupational disease alone, the employer or
75 his insurance carrier shall in the first instance pay all awards
76 of compensation and all medical expense provided by this
77 chapter, but such employer or his insurance carrier, except
78 as specifically provided in paragraph (EE) of this act, shall
79 be reimbursed from the special disability fund created by this
80 act for all compensation and medical benefits subsequent to
81 those payable for the first one hundred four weeks of dis-
-82 ability.
83 E. If the subsequent injury of such an employee resulting
84 from an accident arising out of and in the course of his em-
-85 ployment or an occupational disease resulting therefrom, as
86 set forth in paragraph (D) of this subdivision, shall result in
87 the death of the employee and it shall be determined that
88 either the injury or death would not have occurred except
89 for such pre-existing permanent physical impairment, the
90 employer or his insurance carrier shall in the first instance
91 pay the funeral expenses and the death benefits prescribed
92 by this chapter, but he or his insurance carrier, except as
93 specifically provided in paragraph (EE) of this subdivision,
94 shall be reimbursed from the special disability fund created
95 by this subdivision for all death benefits payable in excess
96 of one hundred four weeks.
97 EE. If an employee of an employer who has secured the
98 payment of compensation as required under provision of
99 chapter one hundred and fifty-two is totally disabled from

100 silicosis or other dust disease, or in the event of death, death
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101 was due to silicosis or other dust disease, and if such an em-
ployee has been subject to an injurious exposure in an em-102
ployment defined under other sections of Chapter 152, the103
provisions of this act shall apply except as hereinafter stated;104

and it shall not be required that the employee had, either at105
the time of hiring or during the employment, any previous106
physical condition or disability which may result in such total107
disability or death.108

In all such cases the employer or his insurance carrier shall109
in the first instance pay all awards of compensation and all110
medical expense provided by this chapter; and in the event111
of death, the employer of his insurance carrier shall also in112
the first instance pay the funeral expenses and the death113
benefits prescribed by this chapter; but such employer or his114
insurance carrier shall in either event be reimbursed from the115
special disability fund created by this act for all compensation116
and medical benefits, including funeral expenses and death117
benefits, subsequent to those payable for the first two hundred118
sixty weeks of disability and death benefits combined; pro-119
vided, however, that in the event of death due to silicosis or120
other dust disease on or after July first, nineteen hundred121
sixty-eight, of such an employee who shall have been totally122
disabled from silicosis or other dust disease prior to such date,123
the employer or his insurance carrier shall be reimbursed124
from the special disability fund created by this subdivision125
for death benefits subsequent to those payable for the first one126
hundred four weeks.127

The compensation of an employee who has heretofore been128
found to be totally and permanently disabled from silicosis129
or other dust disease and whose disablement occurred prior130
to Julv first, nineteen hundred sixty eight, shall be continued131
>r resumed, as the case may be, after June first, nineteen hun-132

nine, and payments shall be made during continu-13.
ice of such disability at his regular weekly rate, notwith-

135 ling the fact that such compensation is in excess of the
136 maximum provided for his case under other articles of Chap-
37 ter 162; but such compensation in excess of the maximum
138 so provided shall be paid from the special fund created bv
139 this subdivi
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140 F. Any award under this act shall be made against the em-
-141 ployer or his insurance carrier, but if such employer or insur-
-142 ance carrier be entitled to reimbursement as provided in this
143 subdivision, notice or claim of the right to such reimbursement
144 shall be filed with the workmens’ compensation board in writ-
-145 ing prior to the final determination that the resulting dis-
-146 ability is permanent, but in no case more than one hundred
147 four weeks after the date of disability or death, or in the
148 event of the reopening of a case theretofore closed, no later
149 than the determination of permanency upon such reopening.
150 The employer or his insurance carrier shall in the first in
151 stance make the payments of compensation and medical ex-
152 penses provided by this subdivision. Whenever for any rea-
153 son payments are not made by the employer or his insurance
154 carrier at any time after the payments have been made
155 the first one hundred four weeks, the payments of subsequent
156 compensation and medical expenses shall be made out of th
157 special disability fund by the state treasurer upon vouchers
158 approved by the chairman of the workmen’s compensation
159 board. In case any payments prior to the expiration of the
160 first one hundred four weeks are not made by the employe

161 or his insurance carrier by reason of the insolvency of such
162 carrier, the payments until the expiration of one hundred
163 four weeks shall be made out of the workmen’s compensation

164 security fund created by the other provisions of chapter one
165 hundred and fifty-two. If any such payments are not made by
166 an employer permitted to secure the payment of compensation
167 pursuant to the provisions of this chapter, the payments shall
168 be made out of the proceeds of the sale of any securities de-
169 posited by the employer with the chairman, upon vouchers
170 approved by the chairman, until such payments have been
171 made for one hundred four weeks from the date of disability,

172 after which date they shall be made out of the special dis-
173 ability fund in the manner above provided.
174 GEiUpon the making of a determination that an employer
175 or insurance carrier is entitled to reimbursement from the
176 special disability fund in any case where the employer or
177 insurance carrier has made payment into the aggregate trust
178 fund, as provided in chapter one hundred and fifty-two, or
179 where payment of compensation has been commuted into one
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or more lump sum payments, the employer or insurance car-
rier shall be reimbursed forthwith for the sums paid in excess
of those payable for one hundred four weeks or two hundred
sixty weeks in a silicosis or other dust disease case as provided
in paragraph (EE) of the subdivision, exclusive of adminis-
trative and loading charges in accordance with the decision
and order of the workmen’s compensation board. In all other
cases such employer or insurance carrier shall, periodically
every six months from the decision and order of the board,
be reimbursed from such special disability fund for all com-
pensation and medical expense in accordance with the pro-
visions of paragraph (F) of this subdivision.
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H. Special disability fund. The fund heretofore maintained
and provided for by and pursuant to chapter one hundred and
fifty-two, sections thirty-seven, thirty-seven A and sixty-five,
is hereby continued and shall retain the liabilities heretofore
charged or chargeable thereto under the provisions of such
chapter one hundred and fifty-two, sections thirty-seven,
thirty-seven A and sixty-five as it existed immediately prior
to the time this act, as hereby added, takes effect, and the
liabilities chargeable thereto under the provisions of former
sections thirty-seven, thirty-seven A and sixty-five of chapter
one hundred and fifty-two as added by chapter five hundred
and thirteen of nineteen hundred sixty and seven and repealed
at the same time this subdivision, as hereby added, takes effect,
and payments therefrom on account of such liabilities shall
continue to be made as provided herein. The said fund shall
be known as the special disability fund and shall be available
only for the purposes stated in this act, and the assets thereof
shall not at any time be appropriated or diverted to any other
use or purpose. The chairman of the workmen’s compensa-
tion board shall, as soon as practicable after April first, nine-
teen hundred sixty nine, assess upon and collect from each
insurance carrier, including the state insurance fund and any
county, city, town, village or other political subdivision fail-
ing to secure compensation pursuant to this chapter, a sum
equal to one per centum of the total compensation paid by
such carrier in the year ending March thirty-first next pre-
ceding the date of such assessment. As soon as practicable
after May first in the year nineteen hundred seventy, and
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annually thereafter as soon as practicable after January first
in each succeeding year, the chairman of the board shall as-
sess upon and collect from each such insurance carrier a
sum equal to that proportion of one hundred seventy-five per
centum of the total disbursements made from the special dis-
ability fund during the preceding calendar year, less the
amount of the net assets in such funds as of December thirty-
first of said preceding calendar year, which the total compen-
sation payments of such carrier bore to the total compensation
payments made by all carriers during the fiscal year which
ended within said preceding calendar year. An employer who
has ceased to be a self-insurer shall continue to be liable for
any assessments into said fund on account of any compensa-
tion payments made by him or on his account during such
fiscal year, and the appropriate security fund, created under
the provisions of chapter one hundred and fifty-two, shall,
in the event of the insolvency of any insurance company, be
liable for any assessments that would have been made against
such company except for its insolvency. No assessment shall
be payable from the aggregate trust fund, created under the
provisions of chapter one hundred and fifty-two, but such fund
shall continue to be liable for all compensation that shall be
payable under any award or order of the board, the commuted
value of which has been paid into such fund. Such assessments
when collected shall be deposited with the state treasurer
and receiver general the benefit of such fund. Such assssments
shall constitute an element of loss for the purpose of estab-
lishing rates for workmen’s compensation insurance.
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248 The treasurer and receiver general is hereby authorized

to receive and credit to such special disability fund any sum
or sums that may at any time be contributed to the state by
the United States of America under any act of congress, or
otherwise, to which the state may be or become entitled by
reason of any payments made out of such fund.
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253
254 The treasurer and receiver general shall be the custodian

of said fund and shall invest any surplus or reserve moneys
thereof in securities which constitute legal investments for
savings banks under the laws of this state and in interest
bearing certificates of deposit of a bank or trust company
located and authorized to do business in this state or of a
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260 national bank located in this state secured by a pledge of
261 direct obligations of the United States or of the commonwealth
262 of Massachusetts in an amount equal to the amount of such
263 certificates of deposit, and may sell any of the securities or
264 certificates of deposit in which such fund is invested if nec-
-265 essary for the proper administration or in the best interest of
266 such fund. Disbursements from such fund as provided by this
267 subdivision shall be made by the treasurer and receiver gen-
-268 eral upon vouchers signed by the chairman of the workmen’s
269 compensation board.
270 The Treasurer and Receiver General, as custodian of such
271 fund, annually as soon as practicable after January first,
272 shall furnish to the chairman of the board a statement of
273 the fund, setting forth the balance of moneys in the said fund
274 as of the beginning of the calendar year, the income of the
275 fund, the summary of payments out of the fund on account
276 of reimbursements and other charges ordered to be paid by
277 the board, and all other charges against the fund, and setting
278 forth the balance of the fund remaining to its credit on De-
-279 cember thirty-first. Such statement shall be open to public
280 inspection in the office of the secretary of the board.
281 I. When an application for apportionment of compensation
282 is made under this subdivision, the chairman of the workmen’s
283 compensation board shall appoint a representative of such
284 fund in such proceedings, but whenever it shall appear that,
285 through any committee, board or organization representative
286 of the interest of employers or insurance carriers, an attorney
287 has been appointed to act for and on behalf of such employ-
-288 ers and insurance carriers generally to represent such fund
289 in any proceedings brought hereunder, the chairman of the
290 board may designate such attorney as the representative of
291 such special disability fund in proceedings involving claims
292 against such fund. Such representative shall thereafter be
293 given notice of all hearings or proceedings involving the rights
294 or obligations of such fund. Such representative may apply
295 to the chairman of the board for authority to hire such medi-
-296 cal and other experts and to defray the expense thereof and
297 of such witnesses as may be necessary to a proper defense
298 of any claim, within an amount in the discretion of the chair-
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209 man and, if authorized, such amount shall be a charge against
such special disability fund.300

All provisions of chapter one hundred and fifty-two with
respect to procedure, except as may be otherwise provided in
this act, and the right of appeal shall be preserved to the
claimant and to the employer or his insurance carrier and
to such fund through its representatives and attorney as
herein provided.
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J. The provisions of this act, except as herein otherwise
provided, shall not be applicable to any case where the acci-
dent causing the subsequent occupational disease shall have
occurred prior to the time this act, as hereby added to chap-
ter one hundred and fifty-two takes effect; provided, however,
that any rights that have accrued under sections thirty-seven,
thirty-seven A, sixty-five of chapter one hundred fifty-two
prior to the time this act, as hereby added, takes effect shall
continue to inure to the benefit of any persons affected there-
by as though such subdivisions had not been repealed.
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