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By Mr. Danovitch of Norwood, petition of Alan Paul Danovitc
tion to revise the laws relative to the admission, treatment arand release of
patients in institutions under the Department of Mental Health. Social Welfar

In the Year One Thousand Nine Hundred and Sixty-Nine.

An Act revising the laws of the commonwealth relative to
THE ADMISSION, TREATMENT AND RELEASE OF PATIENTS IN INSTITU-

TIONS UNDER THE DEPARTMENT OF MENTAL HEALTH AND RELAT-
ED MATTERS.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter one hundred twenty-three of the Gen-
-2 eral Laws is hereby amended by striking out section one and
3 by inserting in place thereof the following:
4 Section 1. Unless the context otherwise requires, as used
5 in this chapter:
6 “Commissioner” shall mean the commissioner of mental
7 health.
8 “Department” shall mean the department of mental health.
9 “Mental health legal adviser” shall mean a mental health

10 legal adviser as described and provided for in section thirty-
-11 four of chapter two hundred twenty-one.
12 “Mental health or retardation facility of the department”
13 shall mean state hospitals, state schools, comprehensive cen-
-14 ters, clinics and other mental health institutions placed within
15 or established by the department.
16 “Private mental health or retardation facility” shall mean
17 private mental hospitals or clinics or schools for the retarded
18 or other facilities offering professional care and treatment for
19 such persons.
20 “Qualified physician” shall mean a physician who is desig-
-21 nated by and who meets qualifications required by the regula-
-22 tions of the department. The department may designate dif-
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23 ferent physicians or may establish different qualifications for
24 the position of qualified physician for the purposes of different
25 sections of this chapter. A qualified physician need not be an
26 employee of the department or of any mental health or retarda-
-27 tion facility of the department.
28 “Likelihood of serious harm” shall mean: (1) a substantial
29 risk of physical harm to the person himself as manifested by
30 evidence of threats of, or attempts at, suicide or serious bodily
31 harm; or (2) a very substantial risk of grave social harm to |T
32 self such as the loss of a professional license or means of liveli-
-33 hood or a serious loss of property; or (3) a substantial risk of
34 physical harm to other persons as manifested by evidence of
35 homicidal or other violent behavior or evidence that others
36 are placed in reasonable fear of violent behavior; or (4) a very
37 substantial risk of behavior which is socially destructive to
38 others, such as serious harassment, grave offenses against
39 public decency or behavior by a parent which inflicts serious
40 psychological damage on his children; or (5) a substantial risk
41 of physical impairment or injury to the person himself as
42 manifested by evidence that such person’s judgment is so af-
-43 fected that he is unable to protect himself in the community
44 and that reasonable provision for this protection is not avail-
-45 able in the community.

1 Section 2. In section six of chapter one hundred twenty-
-2 three, strike the words “state hospital” and insert in place
3 thereof the words “mental health or retardation facility of the
4 department”.

1 Section 3. In section seven of chapter one hundred twenty-
-2 three, strike the words “state hospitals” appearing in said sec-
-3 tion in the first, second and third sentences and insert in place
4 thereof in each instance the words “mental health or retarda- |'
5 tion facilities of the department”.

1 Section 4. In section eight of chapter one hundred twenty-
-2 three, strike the words “state hospital” appearing twice in the
3 first sentence thereof and insert in place thereof in each in-
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4 stance the words “mental health or retardation facility of the
5 department.

1 Section 5. In section eight A, strike the words “state hos-
-2 pital” and insert in place thereof the words “mental health or
3 retardation facility of the department”, and strike out the last
4 word of the section, “hospital”, and insert in place thereof the
5 word “facility”.

1 Section 6. In section nine of chapter one hundred twenty-
-2 three, strike the words “state hospitals” and insert in place
3 thereof the words “mental health or retardation facilities of
4 the department”.

1 Section 7. Sections twelve and thirteen of chapter one
2 hundred twenty-three are hereby repealed.

1 Section 8. Section fifteen of chapter one hundred twenty
2 three is hereby repealed.

1 Section 9. In section sixteen of chapter one hundred
2 twenty-three, strike in the first sentence and in the second
3 sentence the words “state hospital” and insert in place thereof
4 on each instance the words “mental health or retardation
5 facility of the department” and strike out also in the first sen-
-6 tence the word “hospital” and insert in place thereof the word
7 “facility”.

1 Section 10. In section sixteen Aof chapter one hundred
2 twenty-three, strike out the words “state hospital” and insert
3 in place thereof the words “mental health or retardation fa-
-4 cility of the department”.

1 Section 11. Strike section twenty of chapter one hundred
2 twenty-three and insert in place thereof the following new
3 section:—
4 Section 20A. (a) The superintendent or other head of any
5 mental health or retardation facility of the department shall
6 have the power and authority to transfer to any other mental
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7 health or retardation facility of the department, or any private
8 mental health facility if the superintendent or other head
9 thereof gives his approval, any resident or in-patient whom

10 he determines to be a proper subject to receive care and
11 treatment at the facility to which he is to be transferred. At
12 least three days before a transfer is to take place the super-
-13 intendent or other head shall give written notice thereof to
14 the person, and to the nearest relative or guardian of such
15 person. Such notice shall contain a statement that the person,#^
16 relative or guardian may consult with a mental health legal”
17 adviser. If the transfer must be made immediately because
18 of a medical emergency, such notice shall be given within
19 twenty-four hours after the transfer is made. Except in
20 medical emergency cases, no person who at any time prior
21 to being transferred has given notice of his intention to leave
22 a mental health or retardation facility in accordance with the
23 provisions of section fifty-two of this chapter shall be trans-
-24 ferred until a final determination has been made on the issue
25 of whether such person should be further retained as an in-
-26 patient or resident. Any person to be transferred to or from
27 any mental health or retardation facility may be transferred
28 by his family, his friend, or the department, by public or pri-
-29 vate automobile or ambulance whenever the person ordering
30 such transfer determines that such is practicable and safe.
31 If the person ordering the transfer determines that such
32 would not be practicable or safe, he may request any police
33 or court officer to transfer such person. Each female patient
34 being transferred by the department or the police or a court
35 officer shall be accompanied by a female transfer agent, nurse
36 or attendant. Under no circumstances shall any form of
37 restraint be used which is not absolutely necessary for the
38 safety of such person or other people.
39 (b) The department may enter into an agreement with the £
40 corresponding department of another state for the transfer
41 of a person to a mental health or retardation facility of such
42 other state if such person is found to be a resident of such
43 other state, and for the transfer of a person to the facilities of
44 the department if he is found to be a resident of the common-
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45 wealth; provided, however, that no person who is subject to
46 a criminal complaint, indictment or sentence of a court of this
47 commonwealth shall be transferred out of the commonwealth
48 without the approval of said court.

1 Section 12. In section twenty Aof chapter one hundred
2 twenty-three, strike sub-sections (1) and (3) and also strike
3 the heading number “(2)” from remaining paragraph, and
4 insert a period after the word “restraint” in the first sen-
-5 tence of such remaining paragraph, and strike the remain-
-6 ing words in said first sentence.

2 amended by striking out section 22A and inserting in place
3 thereof the following section:
4 Section 22A. (a) The superintendent or other head of a
5 mental health or retardation facility of the department shall
6 have the power and authority after approval by the commis-
-7 sioner to transfer to the Bridgewater State Hospital for a
8 period not to exceed 60 days, any male persons who are so
9 dangerous by reason of mental illness or other mental dis-

-10 ability that strict security is required. The commissioner, if
11 he approves, shall at the time of the transfer, transmit to the
12 commissioner of correction a written statement setting forth
13 the reasons for the transfer. Except in emergency cases, the
14 superintendent or other head of the facility shall give written
15 notice to the person of such proposed transfer at least three
16 days before the transfer is to take place. Such notice shall
17 also be given to the nearest relative or guardian of such per-
-18 son and a mental health legal adviser. If the transfer must be
19 made immediately because of an emergency, such notice shall
20 be given within 24 hours after the transfer is made. Such
21 notice shall contain a statement that the person, his guardian,
22 or closest relative or a mental health legal adviser may, within

*

23 three days of receipt of such notice petition the district court
24 having jurisdicition over the facility for a hearing on the
25 matter, and shall state that a mental health legal adviser is
26 available to assist the person or nearest relative or guardian
27 in making such petition. Written notice of the time and place

1 Section 13. Chapter 123 of the General Laws is hereby
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28 set for such hearing shall be served upon the person, the near-
-29 est relative or guardian and the mental health legal adviser
30 and the superintendent or other head of the facility who trans-
-31 ferred such person. In all such hearings the person shall be
32 represented by counsel. If the person is found to be indigent,
33 counsel shall be appointed by the court and an independent
34 psychiatric examination, if requested by counsel for such per-
-35 son, shall be provided by the court. The person shall be allowed
36 not less than 48 hours after the appearance of counsel on his
37 behalf in which to prepare his case. Such person may request
38 either an open or closed hearing at the mental health facility
39 or at the district court and the court in its discretion may
40 grant such request. The court shall determine whether or not
41 the person is so dangerous by reason of mental illness or other
42 mental disability that strict security is required. If the court
43 after such hearing does so find, it shall order the person trans-
-44 ferred to the Bridgewater State Hospital and such person may
45 be retained under such court order for a period not to exceed
46 60 days from the date of such court order for transfer to the
47 Bridgewater State Hospital. At the expiration of such 60 day
48 period such person, if still retained, shall be returned to a
49 mental health or retardation facility to be designated by the
50 department unless, prior to such expiration, the medical direc-
-51 tor of the Bridgewater State Hospital has (1) determined that
52 such person is still so dangerous by reason of mental illness
53 or other mental disability that continued strict security is re-
-54 quired beyond such 60 day period and (2) determined that
55 such person is not a proper subject for hospitalization at an
56 appropriate facility under the jurisdiction of the department
57 and (3) petitioned the district court of Brockton at least ten
58 days prior to the expiration of such 60 day period to so retain
59 such person. Notice of the petition for retention and of the
60 right to request a hearing on the petition shall be given to
61 the person, his guardian or nearest relative, a mental health
62 legal adviser, the medical director of Bridgewater State Hos-
-63 pital and the department by the district court of Brockton
64 not less than five days prior to the expiration of the 60 day
65 period. In the event that no such request for a hearing is re-
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66 ceived by the court within 20 days of the giving of notice of
67 the petition for retention, the court may, without further pro-
-68 ceedings, order that such person be retained at the Bridge-
-69 water State Hospital for the further period of 120 days. In
70 the event that a hearing on the petition is requested by such
71 person or by his guardian or nearest relative or by a mental
72 health legal adviser the court shall hold such a hearing. In
73 all such hearings the person shall be represented by counsel.
74 if the person is found to be indigent counsel shall be provided
75 by the court and an independent psychiatric examination if
76 requested by counsel for such person shall be provided by the
77 court. The person shall be provided not less than 48 hours
78 after the appearance of counsel in which to prepare his case.
79 Such person may request either an open or closed hearing at
80 the Bridgewater State Hospital or at the Brockton district
81 court and the court in its discretion may grant such request.
82 If such court order for retention is issued no further court
83 order shall be required for such retention for a further 120 day
84 period. If the court declines to issue such order of retention
85 the person shall be returned to the mental health or retarda-
-86 tion facility from which he was originally transferred or such
87 other facility of the department as the commissioner shall
88 designate.
89 (b) If the medical director of the Bridgewater State Hos-
-90 pital at any time certifies that any person hospitalized at the
91 Bridgewater State Hospital, other than a person under crim-
-92 inal sentence, is not so dangerous by reason of mental illness
93 or other mental disability that strict security is required but
94 that such person is in need of further care and treatment in
95 a mental health or retardation facility of the department, he
96 shall request the commissioner of correction to seek to trans-
-97 fer such person to a facility of the department. If the commis-
-98 sioner of correction approves he shall forthwith request such
99 a transfer by the department provided, however, that in the

100 case of a person who is awaiting trial and has been hospital-
-101 ized at the Bridgewater State Hospital under the provisions
102 of Section 70 of this chapter, no such transfer shall be made
103 without the consent of the court which ordered such hospital-
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104 ization or the court which has current jurisdiction over the
105 criminal proceedings. Within thirty days the commissioner of
106 mental health shall communicate his approval or disapproval
107 of such transfer request to the commissioner of correction and
108 if he approves execute the transfer forthwith. If the depart-

-109 ment disapproves the request, the department shall petition
110 for a hearing before either the district court of Brockton or
111 the court which originally ordered the hospitalization. The
112 court shall hear and determine whether or not the person is
113 a fit subject for transfer. The person on behalf of whom such
114 request for transfer has been made, his guardian or nearest
115 relative and a mental health legal adviser shall be informed
116 by the designated court of such person’s right, Within ten days
117 after the filing of a request for hearing and the selection of
118 the court by the department, to file written objection to the
119 jurisdiction of the court so selected. If no written objection
120 to the choice of court is made, the court selected by the de-
-121 partment shall proceed to hear the matter. When such written
122 objection is made to the court chosen by the department, that
123 court shall not hear the matter, but shall refer the case for;
124 hearing to the alternate court available under this section for
125 hearings on such matters. If at the hearing on the petition
126 the court determines that the person is not so dangerous by
127 reason of mental illness or other mental disability that strict
128 security is required, and that the person is in need of further
129 care and treatment in a facility of the department, it shall
130 order the person transferred to a mental health or retardation
131 facility of the department to be designated by the department.
132 If the court determines that such person is still so dangerous
133 by reason of mental illness or other mental disability that
134 strict security is required it shall order that such person be
135 further retained at the Bridgewater State Hospital. If the de-
-136 partment does not approve such request for transfer or request
137 such hearing within thirty days, it shall be deemed to have
138 approved the transfer. All transfers which have been approved
139 or ordered by any of the aforesaid procedures shall be made
140 forthwith to a mental health or retardation facility of the de-
-141 partment designated by the commissioner of mental health.
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142 (c) The medical director of the Bridgewater State Hospital
143 shall have the authority to discharge or place on trial visit at
144 any time any person hospitalized at the Bridgewater State
145 Hospital who is no longer in need of hospitalization and whose
146 discharge or trial visit would not create a likelihood of serious
147 harm to himself or others by reason of mental illness or other
148 mental disability except for those persons who are serving a
149 criminal sentence and those persons hospitalized under the
150 provisions of Section 70 or Section 73 of this chapter.
151 (d) Whenever the medical director of the Bridgewater State
152 Hospital certifies that any person hospitalized thereat requires
153 surgical or medical treatment which cannot be safely or prop-
-154 erly given at the Bridgewater State Hospital, the department
155 may temporarily place such person in a hospital of the de-
-156 partment for such surgical or medical treatment as may be
157 required.

1 Section 14. Strike section twenty-three of chapter one
2 hundred twenty-three and insert in place thereof the follow-
-3 ing new section:
4 Section 23. The superintendent or other head of any mental
5 health or retardation facility of the department or of the
6 McLean Hospital or of any other private mental health facility
7 so authorized by the department may receive for care and
8 treatment any person in the military or naval service of the
9 United States who is suffering from mental illness and can-

10 not properly be cared for at the army post, naval station, air
11 base or governmental hospital within the Confines of the com-
-12 monwealth where he is stationed or happens to be, upon the
13 written application of the medical officer in charge of such
14 army post, naval station, air base or government hospital,
15 who shall make a full statement of the case in such form as
16 the department prescribes. Unless otherwise ordered by the
17 proper military or naval authority, persons received into an
18 institution under this section may be detained therein for a
19 period not exceeding sixty days, except that further detention,
20 if necessary, may be authorized by the department. The de-
-21 partment may make contracts with the federal government
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22 relative to the support of persons received and cared for un-
-23 der the provisions of this section on such terms as may be
24 agreed upon.

1 Section 15. Section twenty-four of chapter one hundred
2 twenty-three is hereby repealed.

1 Section 16. In section twenty-seven of chapter one hun-
-2 dred twenty-three, strike in the first sentence the sixth word _

3 “hospital”, and insert in place thereof the words “institution^
4 listed in section fourteen of chapter nineteen of the General
5 Laws”, and strike the word “hospital” as it appears subse-
-6 quently three additional times in said section and insert in
7 place thereof in each instance the word “institution”.

1 Section 17. In section twenty-eight of chapter one hun-
-2 dred twenty-three, strike the eleventh and twelfth words in
3 the first sentence, “state hospital”, and insert in place thereof
4 the following words; —“institution listed in section fourteen
5 of chapter nineteen of the General Laws” and strike the
6 ninety-seventh word in said sentence, “hospital”, and insert
7 in place thereof the word “institution”. Also in said section,
8 in the third sentence, strike “a state hospital” and insert in
9 place thereof the words “each such institution”; in the fourth

10 sentence, strike “state hospital” and insert in place thereof
11 the words “such institution”; in the eighth sentence strike
12 “a state hospital” and insert in place thereof the words “each
13 such institution”.

1 Section 18. In section twenty-nine of chapter one hun-
-2 dred twenty-three, strike the fifth and sixth words, “state
3 hospital”, and insert in place thereof the following words
4 “institution listed in section fourteen of chapter nineteen of ~

5 the General Laws”; in the remainder of the section, strike
*

6 the words “state hospitals” appearing in subsections (a) and
7 (c) and “state hospital” appearing in subsections (d) and (e)
8 and insert in place thereof in each place the word “institu-
-9 tions”.
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1 Section 19. Section thirty of chapter one hundred twenty-
-2 three is hereby repealed.

1 Section 20. Strike out section thirty-three of chapter one
2 hundred twenty-three and insert in place thereof the follow-
3 ing new section;

4 Section 33. (a) The department may grant a license to a pri-
-5 vate, federal, county or municipal hospital, sanitorium, in-
-6 firmary, rest home, school, clinic, training center, convalescent
7 home, nursing home, nursery, extended care institution or
8 other facility or a department or ward of any such facility
9 which offers to the public residential or day hospital services

10 and is represented as providing treatment, care or training of
11 persons who are mentally ill, mentally retarded or otherwise
12 mentally disabled; provided, however, that licensing by the
13 department is not required where such residential or day hos-
-14 pital treatment, care or training is provided within an institu-
-15 tion or facility licensed by the Department of Public Health
16 under the provisions of section seventy-one of chapter one
17 hundred eleven of the General Laws, unless such services are
18 provided on an involuntary basis. Different types of licenses
19 may be granted to different types of facilities, departments
20 or wards, including authority to admit and retain persons
21 under section fifty-three and under court order and under other
22 sections of this chapter in the same manner as mental health
23 and retardation facilities of the department. Licenses granted
24 hereunder shall expire one year from the date of issuance.
25 The department may fix reasonable fees for licenses and
26 renewal of licenses.
27 (b) Each such facility, department or ward licensed by the
28 department shall be subject to the supervision, visitation and
29 inspection of the department, and the department may make
30 reasonable regulations for the proper operation of such facili-
-31 ties, departments or wards.
32 (c) The department may refuse to grant, suspend, revoke,
33 limit or restrict the applicability of or refuse to renew a
34 license granted under this section, subject to the procedural
35 requirements of section thirteen of chapter thirty A of the
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36 General Laws for any violation of its regulations or standards
37 concerning such facility, department or ward. The department
38 may temporarily suspend a license at any time in an emerg-
-39 gency situation without the delay occasioned by holding a
40 prior hearing on the suspension; provided, however, that upon
41 request of an aggrieved party, a hearing in accord with section
42 thirteen of chapter thirty A of the General Laws shall be
43 held after the license is suspended. Any party aggrieved by
44 a decision of the department under this section may appeal in
45 accordance with the provisions of section fourteen of chapter
46 thirty A of the General Laws.
47 (d) Each facility, department or ward licensed under the
48 provisions of this section shall maintain and make available
49 to the department such statistical and diagnostic data as may
50 reasonable be required by the department.
51 (e) No hospital, sanatorium, infirmary, rest home, school,
52 clinic, training center, convalescent home, nursing home, nurs-
-53 ery, extended care institution or facility nor any department
54 or ward of any such institution or facility, shall provide resi-
-55 dential or day hospital services for the treatment, care or
56 training of persons who are mentally ill, mentally retarded or
57 otherwise mentally disabled unless it has obtained a license
58 under the provisions of this section. The Superior Court sitting
59 in equity shall have jurisdiction, upon petition of the depart-
-60 ment, to restrain any violation of the provisions of this section
61 or to take such other action as equity and justice may require.
62 (f) Whoever establishes or maintains, or is concerned in
63 establishing or maintaining a facility which offers to the public
64 residential or day care and is represented as providing treat-
-65 ment, care or training of persons Who are mentally ill, mentally
66 retarded or otherwise mentally disabled without a license
67 granted under the provisions of this section, shall for the first
68 offense be punished by a fine of not more than five hundred
69 dollars and for subsequent offenses by a fine of not more than
70 one thousand dollars or by imprisonment for not more than
71 two years. The department shall be authorized to enter and
72 to inspect any facility or institution which it has reason to
73 believe is operating in violation of the provisions of this sec-
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74 tion. Refusal by the operator or owner to allow such entry
75 and inspection shall for a first offense be punishable by a
76 fine of not more than five hundred dollars and for subsequent
77 offenses not more than one thousand dollars or by imprison-
-78 ment for not more than two years.
79 (g) Any yearly license previously granted to an institution
80 or facility by the department prior to the effective date of
81 this Act shall remain in effect until the institution or facility
82 is inspected and a new license is issued or expressly refused.

1 Section 21. Sections thirty-four, thirty-four A, thirty-five,
2 thirty-six, thirty-seven, thirty-eight, thirty-nine, thirty-nine A,
3 thirty-nine C, thirty-nine D, and thirty-nine E of chapter one
4 hundred twenty-three are hereby repealed.

1 Section 22. In section forty-two of chapter one hundred
2 twenty-three, strike the words “state hospitals” and insert in
3 place thereof “mental health or retardation facilities of the
4 department”.

1 Section 23. In section forty-five of chapter one hundred
2 twenty-three, strike the words “feeble-minded” appearing
3 twice in such section and insert in place thereof in each in-
-4 stance the words “mentally retarded”.

1 Section 24. Sections forty-six and forty-seven of chapter
2 one hundred twenty-three are hereby repealed.

1 Section 25. Strike all sections of chapter one hundred
2 twenty-three from section fifty to the end of the chapter and
3 insert in place thereof the following new sections:—
4 Section 50. The department shall adopt regulations estab-
-5 fishing appropriate procedures for the reception, examination,
6 admission, hospitalization, treatment, education, training, care,
7 transfer and discharge of mental patients in facilities of the
8 department. Such procedures shall be consistent with the
9 highest practicable professional standards and may include

10 provisions for inpatient care, day or night care, halfway
11 house services, family care, after-care, home treatment and



[Jan.HOUSE No. 4578.14

f

12 such other provisions as the department requires. The de-
-13 partment shall make provisions for a public hearing, prior to
14 the adoption of regulations under this section in accord with
15 section two of Chapter thirty A of the general laws. The de-
-16 partment shall by regulation in accord with established pro-
-17 fessional standards define the categories of mental illness and
18 mental disability for purposes of this chapter. The depart-
-19 ment shall also by regulation establish standards for adequate
20 care and treatment of patients in mental health facilities and
21 programs of the department. Different procedures may be
22 established by the department for specific types of patients
23 or for particular facilities but shall be non-discriminatory in
24 regard to race, creed, national origin or length of residence in
25 a particular community. Such procedures shall be flexible
26 and adaptable to changing conditions and advances in the
27 methods of care and treatment and in the delivery of services.
27a In making such regulations the department shall concern it-
-27b self with the welfare of the patients under its care, the
27c preservation of the rights and dignity of each such patient
28 and the protection and welfare of the community in general.
29 Such regulations shall be in as simple and non-technical
30 language as practicable and copies of such regulations shall be
31 available to patients and their families. The department shall
32 furnish the forms which may be required to be used in the
33 procedures which, it shall establish under the authority of
34 this section, and shall keep records concerning admissions and
35 other such procedures.
36 Section 51. The department shall adopt regulations estab-
-37 fishing appropriate procedures for education, training, care,
38 treatment, examination, evaluation, habilitation, admission,
39 transfer and discharge of mentally retarded persons in facili-
-40 ties of the department. Such procedures shall be consistent
41 with the highest practicable professional standards and may
42 include provisions for long and short term residential services,
43 day and night residential services for various purposes, train-
-44 ing programs, school programs, rehabilitation and ha'bilita-
-45 tion services, pre-school clinical services and such other pro-
-46 visions as the department requires. The department shall
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47 make provision for a public hearing, prior to the adoption of
48 regulations under this section in accord with section two of
49 chapter thirty A of the general laws. The department shall
50 by regulation in accord with established professional standards
51 define the levels of and other aspects of mental retardation
52 as deemed necessary by the department for evaluation, train-
-53 ing, education, care, treatment or other services. The depart-
-54 ment shall also by regulation establish standards for adequate
55 care, treatment, training, education and halbilitatiOn of in-
-56 patients and residents in mental retardation facilities and pro-
-57 grams of the department.
58 Different procedures may be established for different types
59 of facilities or types of mentally retarded persons or their
60 families who are being served, but shall be flexible and adapt-
-61 able to changing conditions and advances in programs and
62 services for the mentally retarded and shall be non-discrimina-
-63 tory in regard to race, creed, national origin or length of
64 residence in a particular community. In making such regula-
-65 tions, the department shall concern itself with the welfare of
66 the mentally retarded under its care, the preservation of the
67 rights and dignity of each such person and the welfare of the
68 community in general. Such regulations shall be in as simple
69 and non-technical language as is practicable and copies of
70 such regulations shall be made available to such persons and
71 their families. The department shall furnish the forms which
72 may be required to be used in the procedures which it shall
73 establish under the authority of this section, and shall keep
74 records concerning admissions and other such procedures.
75 Section 52 Any in-patient or resident over twenty-one years
76 of age or persons under twenty-one who are married shall be
77 free to leave any public or private mental health or retarda-
-78 tibn facility at any time upon giving written notice of such in-
-79 tention to the superintendent or other head of such facility
80 except in-patients or residents who are under court ordered
81 restriction or who were admitted under the provisions of
82 section fifty-three. When a parson is unable personally to
83 give such written notice, a mental health legal adviser shall
84 do so upon request of such person. The superintendent or
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85 other head of such facility may restrict such right to leave
86 the facility to normal working hours and weekdays and, in
87 his discretion, may require certain in-patients or residents
88 three days written notice of their intention to leave such
89 facilities. No person, however, shall be required to give three
90 days notice unless he has been previously informed in writing
91 of such requirement. The parents or guardian of per-
-92 sons under twenty-one years of age who are not married
93 or under guardianship shall have the same right to re-
-94 move such persons from the facility as set out above. Where
95 persons are required to give three days notice of inten-
-96 tibn to leave the facility, an examination of the person may
97 be conducted to determine his clinical progress and to in-
-98 vestigate other aspects of his case including his legal com-
-99 petency and his family, home or copimunity situation in the

100 interest of discharging him from the facility. If, however,
101 the superintendent or other head of the facility determines
102 that discharge of a person who has given a three days notice
103 would create a likelihood of serious harm to the person him-
-104 self or to other people by reason of the person’s mental illness
105 or other mental disability, he shall forthwith petition the dis-
-106 trict court of the judicial district wherein such facility is 10-107
107 Gated to order that such person be further retained as an in-
-108 patient or resident. The superintendent or other head may
109 retain such person until the hearing on such petition has been
110 held. The court shall hold a hearing on such petition un-
-111 less prior thereto such person has Withdrawn or waived his
112 notice of intention to leave or the superintendent or other
113 head of the facility has discharged the person and withdrawn
114 his petition. The court shall cause written notice of the time
115 and place set for such hearing to be served upon the person
116 and the nearest relative or guardian of such person, the
117 superintendent or other head of such facility and a mental
118 health legal adviser. In all such hearings, the person shall be
119 represented by legal counsel and may present independent
120 medical testimony. If the person is found by the court to be
121 indigent, counsel shall be appointed by th,e court and an in-
-122 dependent psychiatric examination, if requested by counsel
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for such person, shall be provided by the court. The person
shall be allowed not less than forty-eight hours after the ap-
pearance of counsel on his behalf in which to prepare his case.
Such person may request either an open or a closed hearing at
the mental health facility or at the district court and the court
in its discretionmay grant such requests. If the court finds after
such hearing that discharge of such person would create a like-
lihood of serious harm to the person himself or to other people
by reason of mental illness or other mental disability the
court shall order that such person be further retained as an
in-patient or resident and such person may not during the
next six month period leave such facility except by permission
of the superintendent or other head of the facility and no
further court order shall be necessary to retain such person
during such period. If the court does not so find it shall
order that such person be forthwith discharged. Any patient
aggrieved by the decision of a district court for further hos-
pitalization under the provisions of this section may appeal
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161 Me standards defined therein, as indicated by the court, the
162 discharge of such person would creat a likelihood of serious
163 harm to the person himself or to other people by reason of such
164 mental illness or other mental disability, and the medical, psy-
165 chiatric, social and other evidence upon which this determina-
166 Dion is based; and (3) any other issue or evidence which the
167 court deems relevant and necessary for inclusion in such find-
168 ings. If the court finds that such person is not mentally ill or
169 otherwise mentally disabled or that such person does not meet
170 any one or more of the standards defined in section one of
171 this chapter such that there does not exist a likelihood of
172 serious harm to the person himself or to other people by
173 reason of such mental illness or other mental disability, it shall
174 order that such person be forthwith discharged.
175 If, at the end of any six month period of retention as above
176 provided in this section the person is still in need of care and
177 treatment he may, if he so desires, be admitted or transferred
178 to other care and treatment in the same or another mental
179 health facility. If the person is unwilling to consent to con-
180 tinued hospitalization, he shall be discharged; provided, how-
181 ever, that if the superintendent or other head of the facility
182 determines that such discharge would create a likelihood of
183 of serious harm to the person himself or to other people by
184 reason of mental illness or other mental disability, he shall,
185 prior to the expiration of the six month period, petition the
186 district court which made the earlier order to order, under
187 the same procedures, that such person be further retained as
188 an in-patient or resident, and such person may not during the
189 next one year period leave such facility except by permission
190 of the superintendent or other head of the facility and no
191 further court order shall be necessary to retain such person
192 during such period. Such order may be renewed by the court
193 for additional one year periods on petition of the superinten-
-194 dent or other head of the facility under the same conditions^
195 and procedures as above. The superintendent or other head
196 of such facility Shall be immune from Civil suit for damages
197 for retaining a person and petitioning the court pursuant to
198 the provisions of this section.
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199 Section 52A. No person shall be retained at the Bridge-
-200 water State Hospital except under court order or during the
201 pendency of a criminal sentence or criminal proceeding against
202 him. The initial court order of retention of persons retained
203 at the Bridgewater State Hospital beyond the expiration of
204 a criminal sentence as provided in section 75 of this chapter,
205 or of persons retained at the Bridgewater State Hospital be-
-206 yond the pendency of criminal proceedings against them as
207 provided in section 70 of this chapter, or of persons retained
208 at the Bridgewater State Hospital following transfer from a
209 mental health or retardation facility of the department, as
210 provided in sections 53 A and 22 A of this chapter, shall not
211 exceed six months from the date of such expiration, pen-
-212 dency or transfer.
213 No person shall be retained at the Bridgewater State Hos-
-214 pital beyond such six month period unless a request for trans-
-215 fer to a facility of the department is pending under the pro-
-216 visions of section 22 A, subsection (b) of this Chapter, or un-
-217 less the medical director of the Bridgewater State Hospital
218 (1) has determined that such person is still so dangerous by
219 reason of mental illness that strict security is required be-
-220 yond such six month period, (2) has determined that such
221 person is not a proper subject for hospitalization at an appro-
-222 priate facility under the jurisdiction of the department, and
223 (3) has petitioned the district court of Brockton at least ten
224 days prior to the expiration of such Six month period to fur-
-225 ther retain such person by further court order. Notice of
226 the petition for further retention and of the right to request
227 a hearing on such petition shall be given to the person, MS
228 guardian or nearest relative, a mental health legal adviser,
229 and the medical director of Bridgewater State Hospital by
230 the Brockton district Court not less than five days prior to the
231 expiration of the sixty day period. In the event that no such
232 request for a hearing is received by the court within twenty
233 days of the giving of the notice of the petition for retention,
234 the court may without further proceedings order that such
235 person be retained at the Bridgewater State Hospital for the
236 further period of one year. In the event that a hearing on
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237 the petition is requested by such person or by his guardian
238 or nearest relative or by a mental health legal adviser, the
239 court shall hold such a hearing. In all such hearings the per-
-240 son shall be represented by counsel. If the person is found
241 to be indigent, the court shall provide counsel and, upon re-
-242 quest of counsel, an independent psychiatric examination of
243 such person shall be provided by the court. The person shall
244 be provided not less than forty-eight hours after the appear-
-245 ance of counsel in which to prepare his case. Such person may
246 request either an open or closed hearing at the Bridgewater
247 State Hospital or at the Brockton district court, and the court
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n of the medical director thereof.

253 Such order may be renewed by the district court of Brockton
254 for additional one year periods on petition of the medical di-
-255 rector of the Bridgewater State Hospital under the same con-
-256 ditions and provisions as above.
257 If the court does not find that the person is so dangerous
258 by reason of mental illness or other mental disability that
259 Strict security is required, and declines to issue an order for
260 further retention at the Bridgewater State Hospital, it shall
261 order that the person be transferred to a fnental health facil-
-262 ity of the department to be designated by the commissioner.
263 Following such transfer to a mental health facility of the de-
-264 partment, such person shall not be retained beyond a ten day
265 period at the facility of the department unless he has con-
-266 sented to further care and treatment or a petition for court-
-267 ordered retention has been filed with the district court having
268 jurisdiction over the facility as provided in section 52 of this
269 chapter.

270 Any person aggreived by the decision of the district court
271 of Brockton ordering further hospitalization at the Bridge-
-272 water State Hospital may appeal the findings and order of the
273 district court de novo to the probate court having jurisdiction.
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274 The findings and order of the district court may be intro-
-275 duced into evidence by either party. The probate court shall
276 review the order of the district court on the same basis as set
277 out herein for the district court and shall make written findings
278 of fact and Conclusion, including an indication of the medical,
279 social and other evidence upon which findings are made. The
280 person shall be retained at the Bridgewater State Hospital
281 pending such appeal to the probate court.
282 The medical director of the Bridgewater State Hospital
283 shall be immune from civil suit for damages .for petitioning a
284 court and retaining a person pursuant to the provisions of
285 this section.
286 Section 53. (a) Any physician or, if no physician is avail-
-287 able, any police officer who, after examining a person, has
288 reason to believe that failure to hospitalize the person would
289 create a likelihood of serious harm to the person himself or
290 to other persons by reason of such person’s mental illness or
291 other mental disability may restrain such person and apply
292 for the temporary hospitalization of such person for a ten day
293 period at a mental health facility of the department or any
294 other licensed mental health facility authorized for such pur-
-295 pose by the department. If the initial examination of such
296 person is not possible because of the emergency nature of the
297 Case or because of the refusal of the person to consent to
298 such examination, Other facts and circumstances may be con-
-299 Sidered by the applicant to determine Whether hospitalization
300 is necessary. The application for hospitalization shall state
301 the reasons for restraint of such person and any other rele-
-302 vant information Which may assist the admitting physician at
303 the mental health facility. Each such person shall be tran's-
-304 ported to such facility by his family or his friend, or by pri-
-305 vate car or private ambulance Whenever the applicant for hoS-
-306 pitalization deems such to be practicable and safe. Where ap-
-307 propriate, the department may transport such person to the
308 mental health facility in which case each female patient being
309 transported by the department shall be accompanied by a
310 female transport agent, nurse or attendant. If the applicant
311 deems that such would not be practicable or safe, he shall re-
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quest the local police department to transport, and such police
department shall so transport, such person. Under no circum-
stance shall any form of mechanical or chemical restraint
which is not necessary for the safety of the person himself
or other people be used. Whenever practicable prior to trans-
porting such person, the applicant shall telephone the mental
health facility to describe the circumstances and known clini-
cal history and to determine whether such facility is the prop-
er facility to receive such person and also to give notice of
any mechanical or chemical restraints to be used and to de-
termine Whether such is necessary.
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(b) If the applicant for hospitalization is a physician quali-
fied by the department to conduct such examinations, such
person shall be admitted to the facility immediately after his
reception. If the applicant is other than a so qualified physi-
cian, such person shall be given a psychiatric examination by
a qualified physician immediately after his reception at such
facility. If the qualified physician determines that failure to
hospitalize the person would create a likelihood of serious harm
to the person himself or to other people by reason of such per-
son’s mental illness or other mental disability, he may admit
such person to the facility for care and treatment.
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(c) No person shall be involuntarily transported or admit-
ted to a public or private mental health facility pursuant to
the provisions of this section unless he has first been advised
of his right to apply for admission on other than an involun-
tary basis. Any person hospitalized at a mental health facility
pursuant to the provisions of this section shall, immediately
after his admission, be given notice of his right to leave such
facility at any time after he has been hospitalized for ten days,
his right to be represented by counsel and his right to be as-
sisted by a mental health legal adviser. Such ten day emerg-
ency hospitalization shall not be renewable for another ten day
period. At any time during such ten day period that he is no
longer in need of Care ad treatment he may be discharged.
If, at the end of ten days, he is still in need of care and treat-
ment he may, if he so desires, be admitted or transferred to
other care and treatment in the same or another mental health
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350 facility. If, however, the person is unwiling to consent to con-
-351 tinned hospitalization, he shall be discharged; provided, how-
-352 ever, that if the superintendent or other head of the facility
353 determines that such discharge would create a likelihood of
354 serious harm to the person himself or to other people by rea-
-355 son of mental illness or other mental disability, he shall prior
356 to the expiration of the ten day period petition the district
357 court of the judicial district wherein such facility is located
358 to order that such person be further retained as an in-patient
359 under the same provisions as are contained in section fifty-two
360 of this chapter. The department may by regulation restrict
361 the methods of treatment of such persons during such ten
362 day period in the facilities of the department or in authorized
363 private facilities.
364 (d) Physicians and police officers shall be immune from
365 civil suit for damages for restraining, transporting and apply-
-366 ing for the admission of or admitting any person to a mental
367 health facility pursuant to the provisions of this section.
368 Section 53 A. Whenever pursuant to the provisions of this
369 chapter a court finds (1) that discharge of any male person
370 from any mental health or retardation facility of the depart-
-371 ment or from the Bridgewater State Hospital would create a
372 likelihood of serious harm to the person himself or to other
373 people by reason of mental illness or other mental disability and
374 (2) that such person is so dangerous by reason of mental illness
375 or other mental disability that strict security is required and
376 (3)that such person is not a proper subject for hospitalization
377 at any appropriate institution for the mentally ill under the
378 jurisdiction of the department, said court may order that such
379 person be hospitalized at the Bridgewater State Hospital. Such
380 findings shall be in writing and Shall be entered upon the
381 order of hospitalization and the record of the court’s pro-
-382 ceedings.

383 The clinical status of such person shall within 60 days of
384 his hospitalization at the Bridegwater State Hospital be re-
-385 viewed by the medical director of the Bridgewater State Hos-
-386 pital who shall within said period either discharge such per-
-387 son or request his transfer to a mental health or retardation
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388 facility of the department under the provisions of section 22 A,
389 Chapter 123; provided, however, that such person may be
390 retained at the Bridgewater State Hospital if the medical
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426 with departmental regulations on admission procedures; pro-
-427 vided, however, that the superintendent or other head of the
428 facility is of the opinion that such person possesses sufficient
429 judgment to make such request for admission. The super-
-430 intendent or other head of the facility may discharge or
431 Change the patient status of such person without the Consent
432 of parent or guardian at any time it is deemed in the best
433 interest of the person. Such person may leave the mental
434 health facility at any time, subject to the provisions of section
435 fifty-two of this chapter.
436 Section SJ/A. (a) Any district court may, upon applica-
437 tion for the hospitalization of a person alleged to be addicted
438 to the intemperate use of alcohol or addicting drugs, and fol-
439 lowing an examination under oath of the applicant and all
440 other witnesses and the reduction to writing of the applica-
441 tibn, subscribed and sworn to by the applicant, issue an order
442 of notice to such allegedly addicted person to appear before
443 said court. If, after hearing the testimony of the applicant,
444 the allegedly addicted person and all other witnesses, or in
445 the absence of such appearance by the allegedly addicted per-
446 son, the court is satisfied that further proceedings are neceß-
447 sary, it may order an examination of such allegedly addicted
448 person by a qualified physician. After certification by the
449 qualified physician and upon a finding by the court that fail-
450 ure to retain such person would create a likelihood of serious
451 harm to the person himself or to other people by reason of
452 such addiction, the court may order the hospitalization of
453 such person for a period of time not to exceed six months at
454 the Massachusetts Correctional Institution, Bridgewater, if
455 a male, or to the Massachusetts Correctional Institution,
456 Framingham, if a female, or to any public or private mental
457 health facility licensed by the department for such purposes.
458 In the case of an admission to such a private mental health
459 facility, the approval of the superintendent or other head
460 thereof shall be required prior to the issuance of an order for
461 hospitalization.
462 (b) At the time of the issuance of the court order for hos-
463 pitalization under subsection (a), the person to whom the or-
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464 der applies shall have and shall be given reasonable notice
465 of the right to a hearing on such order. Should such hearing
466 be requested, such person shall be entitled to counsel and, if
467 indigent, the court shall provide counsel and, if requested by
468 such defense counsel, an independent medical opinion shall be
469 obtained.
470 (c) Any person aggrieved by the decisions of the district
471 court following a hearing as provided under subsection (b)
472 may appeal the findings and order of the court de novo to the
473 probate court having jurisdiction. The person may be re-
474 tained in the mental health facility at which hospitalization
475 has been ordered pending such appeal. In an appeal to a pro-
476 bate court under the provisions of this section the findings
477 and order of the district court may be introducted into
478 evidence by either party. If a probate court finds after such
479 hearing that failure to hospitalize such person would cre-
480 ate a likelihood of serious harm to the person himself or to
481 other people by reason of such addiction, the court shall or-
482 der the hospitalization of such person for a period of time not
483 to exceed six months in accordance with the procedures of sub-
484 section (a) of this section. As the basis for its order, the
485 probate court shall make written findings as to the following:
486 (1) that such person is addicted to the intemperate use of al-
487 cohol or addicting drugs and medical, psychiatric, social
488 and other evidence upon which his determination is based;
489 (2) that in accordance with the definition of “likelihood of
490 serious harm” in section one of this chapter and any one or
491 more of the applicable standards defined therein, the failure
492 to hospitalize such person would create a likelihood of serious
493 harm to the person himself or to other people by reason of
494 such addiction, and the medical, psychiatric, social and other
495 evidence upon which this determination is based; (3) any
496 other issue or evidence which the court deems relevant and
497 necessary for inclusion in such findings. If the court finds that
498 person is not addicted to the intemperate use of alcohol or
499 addicting drugs or that such person does not meet any one or
500 more of the standards defined in section one of this chapter
501 such that there does not exist a likelihood of serious harm to
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502 the person himself or the other people by reason of such addic-
-503 tion, it shall order that such person not be hospitalized.
504 (d) Nothing in this section shall preclude either the vol-
-505 uritary admission of any person to the facilities and insti-
-506 tutions described above in lieu of a court order for such ad-
-507 mission, or the change of status of persons admitted under the
508 provisions of subsection (a) to a voluntary or other status
509 under such regulations as the department or department of
510 corrections shall provide.
511 Section 55. Each person hospitalized under the provisions
512 of this chapter other than a mentally retarded person or a
513 person retained under court order shall have a periodic review
514 of his case as hereinafter described at the following times,
515 which times shall be calculated from the date of hospitaliza-
-516 tion as an in-patient; between the seventieth and ninetieth day,
517 within the last twenty days of the sixth month and a least
518 once each year thereafter. The patient and his family shall
519 be given written notice by the superintendent or other head
520 of such facility or by the medical director of the Bridgewater
521 State Hospital of such review and of the availability of a
522 mental health legal adviser at least three days before the re-
-523 view is to begin. The superintendent or other head of the
524 facility shall be responsible for the proper conduct of the peri-
-525 odic review as required herein. The periodic review shall Con-
-526 sist of a thorough clinical examination. In addition, each
527 periodic review shall include a consideration of all possible
528 alternatives to continued hospitalization. Such consideration
529 Shall include, but not be limited to, a determination of the pa-
-530 tient’s relationship to the community, including the nature
531 of existing relationships with family or others in the commun-
-532 ity, employment possibilities, community resources, and foster
533 or convalescent care facilities. The sodal service department
534 of the facility shall take part in the review and may utilize
535 community resources, including the area and regional com-
-536 munity mental health programs, in conducting such review.
537 The review shall also include consideration of the legal corn-
-538 potency of the patient and the necessity or advisability of the
539 appointment of a guardian or conservator. The patient or his
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540 family, or the clinician in charge of the case, or the social
541 service department may request the assistance of a mental
542 health legal adviser in examining the legal issues in the case.
543 In rendering such assistance the mental health legal adviser
544 Shall represent the best interests of the patient. Following the
545periodic review, the patient shall be discharged or placed on
546 trial vi'Sit if it is determined that he is no longer in need of
547 care and treatment; provided, however, that if it is deter-
-548 mined by the superintendent or other head of such facility
549 that the person is in need of further care and treatment as an
550 in-patient, the patient shall be so notified by the superinten-
-551 dent or other head of such facility and the patient may, if he
552 so desires, continue as a patient in said mental health facility.
553 If, however, the person is unwilling to consent to continued
554 hospitalization, he shall be discharged; provided, however, that
555 if the superintendent or other head of such facility determines
556 that such discharge would create a likelihood of serious harm
557 to the person himself or to other people by reason of mental
558 illness or other mental disability, he shall forthwith petition
559 the district court of the judicial district wherein such facility
560 is located to order that such person be further retained as an
561 in-patient under the provisions for judicial review in sections
562 fifty-two and fifty-two A of this chapter. If the patient is not
563 discharged, a written report shall be filed with his record
564 indicating that such patient is in need of further care and
565 treatment as an in-patient and the reasons therefor and that
566 the patient has requested continued hospitalization; or, indi-
-567 eating that there exists a likelihood of serious harm to the
568 person himself or to other people by reason of mental illness
569 Or other mental disability such that a petition for continued
570 hospitalization shall be presented to the district court having
571 jurisdiction. The report shall also indicate the results of the
572 clinical, social and legal review. Following the periodic review,
573 the patient Shall be given written notice by the superintendent
574 or other head of such facility of the medical director of the
575 Bridgewater State Hospital of the availability of a mental
576 health legal adviser, of his right to leave the facility and to
577 judicial review of any decision to retain him as a resident or
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578 in-patient under sections fifty-two and fifty-two A of this chap-
-579 ter.ter.
580 Section 56. Bach mentally retarded person who is a resi-
581 dent or inpatient at any facility of the department shall have
582 a periodic review of his case as hereinafter described at the
583 following times, which times shall be calculated from the date
584 of admission as a resident or inpatient: within ninety days;
585 within sixty days after one year; and at least once each year
586 thereafter. The person shall be given written or oral notice
587 and his family shall be given written notice by the superin-
588 tendent or other head of such facility of the first yearly re-
589 view and each periodic review thereafter at least three days
590 before the review is to begin. The superintndent or other
591 head of the facility shall be responsible for the proper con-
592 duct of the periodic review as required herein. Periodic re-
593 view shall consist of a thorough clinical examination. In ad-
594 dition, each periodic review shall include a consideration of
595 all possible alternatives to continued residence or care. Such
596 consideration shall include, but not be limited to, a determina-
597 tion of the person’s relationship to the community, including
598 the nature of existing relationships with family members or
599 others in the community, employment possibilities, community
600 resources and foster or convalescent care facilities. The so-
601 dial service department of the facility shall take part in
602 the review and may utilize community resources, including the
603 area and regional community mental retardation programs and
604 the services of child guardianship programs on the state and
605 local levels, in conducting such review. The review shall also
606 include consideration of the legal competency of the person
607 and the necessity or advisability of having a guardian or con-
608 servator appointed. The person or his family or legal guard-
609 ian, or the professional in charge of the Case, or the social
610 service department may request the assistance of a mental
611 health legal adviser in examining the legal issue in the case.
612 In rendering such assistance a mental health legal adviser
613 shall represent the best interests of the person. Following the
614 periodic review, the resident or impatient Shall be discharged
615 or placed on trial visit if it is determined that he is no longer
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616 in need of training or care and treatment; provided, however,
617 that if it is determined by the superintendent or other head
618 of such facility that the person is in need of further training
619 or care and treatment as a resident or impatient, he shall be
620 so notified by the superintendent or other head of such facility
621 and the person may, if he so desires, continue as a resident
622 or in-patient in said mental health facility. If, however, the
623 person or his family or legal guardian is unwilling to accept
624 continued training or care and treatment, he shall be dis-
-625 charged.
626 Section 58. Any person who is an in-patient or resident
627 in any public or private mental health or retardation facility
628 and who absents himself under any circumstances not author-
-629 ized by the provisions of this chapter or the regulations of
630 the department or fails to return to the facility at the expira-
-631 tion of any trial visit, or upon being recalled therefrom,
632 may be taken into custody and returned to the facility by any
633 police officer, or by any person so authorized by the superin-
-634 tendent or other head of the facility; provided, however, that
635 no person shall be taken into custody under the authority of
636 this section after the expiration of six months, beginning
637 with the first day of such absence, other than defendants in
638 pending criminal proceedings or prisoners under sentence.
639 Section 59. Physical means of restraint on in-patients or
640 residents may be used only in cases of extreme violence, of per-
-641 sOnai injury, or attempted suicide, or the imminence or threat
642 of such. Prior to the application of such restraint, a written
643 order therefor shall be issued by the superintendent or by a
644 physician designated by the superintendent. Means of restraint
645 other than chemical in nature may be applied vVithout such
646 order in emgergencies where the superintendent or designated
647 physician is not available, provided that the restraint is re-
-648 ported to the superintendent or to the designated physician
649 who shall investigate the matter as soon as possible there-
-650 after. The superintendent or the designated physician shall
651 investigate and by written order authorize the continuation or
652 the removal of such restraint and shall indicate his reasons
653 therefore in the record of the person so restrained. Such ap-



1969.] HOUSE No. 4578. 31

654 plications of restraint shall be reviewed at least every twelve
655 hours by such superintendent or a designated physician who
656 shall make a written record of such review. “Restraint” as
657 used in this section shall include mechanical devices, protec-
-658 tion sheets or simple sheets or prolonged baths or hot or cold
659 packs when used as a means of restraint or chemical means
660 of restraint, or confinement in a strong room or place of se-
-661 elusion other than when inpatients or residents are placed in
662 their room at night.

663 Section 59. All letters written by patients or residents in
664 any public or private mental health or retardation facility to
665 the department, to his personal physician, to his attorney, to
666 his Clergyman, to a mental health legal adviser and to any
667 court shall be forwarded unopened. The superintendent or
668 other head of a mental health or retardation facility or his
669 representative may open any other letters written by the pa-
-670 tient or resident and, when necessary in the best interest of
671 such patient or resident, may restrict the mailing thereof; pro-
-672 vided, however, that the patient or resident shall be informed
673 whenever his mail has been So restricted. Each mental health
674 or retardation facility shall make stationery and postage avail-
-675 able in reasonable amounts to all patients or residents thereof.
676 Section 60. The personal physician or attorney or clergy-
-677 man of a patient or resident of any public or private mental
678 health or retardation facility and a mental health legal adviser
679 shall be admitted to visit such patient or resident at all rea-
-680 Bonable times. Other people shall be admitted to visit such
681 patient or resident unless, in the opinion of the superintendent
682 or other head of the facility, such visit would not be in the
683 best interest of the patient or resident.
684 Section 61. No person shall be deemed to be incompetent to
685 manage his affairs, to hold professional or occupational or
686 vehicle operators licenses or to make a will solely by reason of
687 his admission in any capacity to the treatment or Care of the
688 department Or to any public or private mental health or re-
-689 tardation facility, nOr Shall departmental regulations restrict
690 such rights.
691 Section 62. Annually on or before October one, the Com-
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692 mission of Administration and Finance shall determine the
693 actual cost of the treatment; training and other care of per-
-694 sons hospitalized or otherwise oared for in any mental health
695 or retardation facility of the department and the cost of other
696 services rendered by the department and shall notify the de-
-697 partment thereof. The department shall then establish the
698 charges for services for each such person. Any such person
699 or the estate, parent, spouse or child of such person if of suf-
-700 ficient financial ability, shall be liable to the department for
701 such charges; provided, however, that such person shall be
702 entitled to retain five hundred dollars or its equivalent in per-
-703 sonal property Which amount shall be exempt from the pro-
-704 visions of this section. Any action for the recovery of such
705 charges shall be brought by the attorney general in the name
706 of the department. This section shall not apply to defendants
707 in pending criminal proceedings, or to prisoners under sen-
-708 tence, or to persons retained under court order as a result of
709 being determined not guilty by reason of insanity due to men-
-710 tal illness, mental retardation or other mental disability.
711 Section 63 . Whenever the superintendent or other head of
712 the department has reason to believe that a person who has
713 been an inpatient or resident thereat for more than six months,
714 Who is not under guardianship or conservatorship, is unable to
715 care for his personal property, he shall so notify a mental
716 health legal adviser who shall promptly investigate the matter
717 and make a written record of the name and last known resi-
-718 dential address of such person, the name and address of the
719 nearest relative of such person if known or, if not known, the
720 name and address of the person with whom such person last
721 resided. Such record shall also contain the nature, income and
722 probable value of the person’s property. If a mental health
723 legal adviser is satisfied that such person is not able to care for
724 his property adequately, he shall (1) if he determines that such
725 property exceeds five hundred dollars in value or that it would
726 otherwise be appropriate for a guardian or conservator for such
727 person to be appointed, cause the appropriate petitions to be
728 filed with the probate court having jurisdiction; or (2) if he
729 determines that such property does not exceed five hundred
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dollars in value and that it would not otherwise be appropriate
for a guardian or conservator for such person to be appointed,
arrange for the most appropriate disposition of the property.
In the latter case, a mental health legal adviser shall have the
power to sell, liquidate or otherwise dispose of such property;
provided, however, that not less than thirty days prior to
such disposition he shall cause a copy of the aforementioned
record together with a Statement of his intended disposition to
be sent to such person, relative or other friend. If such person,
relative or other friend does not within such thirty day period
send to a mental health legal adviser a written objection to
such disposition, the property may be disposed of as herein-
above provided for the benefit of the person. If such person,
relative or friend so objects, a mental health legal adviser shall
cause the appropriate petitions for the appointment of a
guardian or conservator to be filed with the probate court hav-
ing jurisdiction. Prior to taking any action under the provi-
sions of this section, a mental health legal adviser Shall con-
sult With the professional staff of the hospital and shall take
into account the clinical effects of such disposition of a per-
son’s property, and shall determine that such disposition is in
the best interests of the person. Funds received as a result of
such disposition shall be deposited in accordance with the pro-
visions of subsection (a) of section sixty-tour. A mental health
legal adviser shall make and maintain complete records of all
dispositions of property made under the provisions of this
section and shall file a copy of each such record with the other
records of the department relating to the person whose prop-
erty has been so disposed of. A mental health legal adviser may
take such other steps as he deems necessary to protect the
financial security of such in-patient or resident. If a guardian or
conservator is appointed for a person who is an in-patient at a
mental health or retardation facility, the approval by a men-
tal health legal adviser of any accounts filed in a probate court
by the guardian or conservator shall dispense with the need
for the appointment of a guardian ad litem, if such appoint-
ment would otherwise be required by law. In no case
shall a mental health legal advisor serve as a guardian or
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768 Conservator under the provisions of this section.
769 Section 6J+. (a) The superintendent or other head of a mental
770 health or retardation facility of the department may de-
-771 posit in any bank organized and existing under the laws of the
772 Commonwealth funds belonging to persons who are in-patients
773 or residents at such facility, funds deposited by relatives or
774 friends of such persons, and other funds belonging to such per-
-775 sons. Such funds shall be held in trust or used for the benefit
776 of such persons. The superintendent or other head Of the fa-
-777 cility may endorse for deposit with such funds, only checks
778 which do not exceed five hundred dollars in value payable to
779 such persons who are unable or refuse to endorse such checks
780 for the purpose of so depositing them. Upon request of any
781 such person, or the nearest relative, guardian or conservator of
782 such person, or the superintendent or other head of the facility
783 shall render a complete written account of all funds which are
784 held in trust for the person. Upon the discharge of a person,
785 the department shall render such an account of and shall pay
786 over to such person all such funds which it holds in trust for
787 him.
788 (b) So much of any funds held in trust by the superinten-
-789 dent or other head of the facility for any persons who have
790 been discharged from or who have otherwise left any mental
791 health facility or the custody of the department, and such
792 funds amounting to less than one hundred dollars belonging to
793 persons who have died, which shall have remained unclaimed
794 for more than seven years, shall be paid by the superintendent
795 or other head of the facility to the state treasurer to be held
796 subject to being paid to the person establishing a lawful right
797 thereto, with interest aft the rate of three percent per annum
798 from the time when it was so paid to the state treasurer to
799 the time when it is paid by him to such person; provided, how-
-800 ever, that the department shall first be paid from such funds
801 for any sum due it for charges to the person for whom such
802 funds were originally deposited, and provided further that if
803 such amount does not exceed fifty dollars, the superintendent
804 or other head of the facility may pay such sum to the state
805 treasurer immediately. The balance of such funds may, after
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806 six years from the date when such funds were paid to the
state treasurer, be used as a part of the ordinary revenue of
the commonwealth. Any person may, however, establish his
claim to such funds after the expiration of such six year period
and any claim so established shall be paid from the ordinary
revenue of the commonwealth. Any person claiming a right
to funds deposited with the State treasurer under this section
may establish the same by a petition to the probate court; pro-
vided, however, that in cases where claims amount to less than
fifty dollars, the Claims may be presented to the comptroller
who shall examine the same and allow and certify for pay-
ment such as may be proved to his satisfaction. The public
administrator shall be notified when there exist funds in ex-
cess of one hundred dollars belonging to a deceased person who
has been an in-patient or a resident of a mental health or re-
tardation facility of the department.
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822 (c) If a person is discharged from or otherwise leaves a

mental health or retardation facility of the department while
he is liable to the department for any Charges and there is in
the custody of the superintendent or other head of the facility
a bank book representing a deposit account in a bank as de-
fined in section one of chapter one hundred and sixty-seven in
the patient’s name which is unclaimed during the two-year
period following the date of such discharge or other leave, the
superintendent or other head of the facility may present said

0
bank book to such bank accompanied by the affidavit of a men-
tal health legal adviser stating (1) the name of such person,
(2) the dates upon which such person was admitted to and dis-
charged from or otherwise left such mental health or retarda-
tion facility or the supervision of the department, (3) the
amount of money for which the said person is liable to the
department, (4) that the said bank book belongs to said per-
son, (5) that it has been in the custody of the superintendent
or other head of the facility and has been unclaimed for more
than two years, and (6) a diligent search has been made to find
the person or persons entitled thereto; and demanding pay-
ment from the balance of such bank account an amount not
in excess of the amount due to the department by such per-
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844 son. Thereupon such bank shall pay the department the
845 amount so requested in said affidavit and shall endorse such
846 payment upon such bank book, with specific reference to this
847 section and shall return such bank book to the superintendent
848 or head of the facility. Payment to the department under the
849 provisions of this section shall discharge the bank of liability
850 to the owner of said property, or any person claiming under
851 him, to the extent of such payments.
852 (d) Personal property belonging to or deposited for the
853 benefit of any persons who have been discharged from or who
854 have otherwise left any mental health or retardation facility
855 or the custody of the department, or who have died, which
856 Shall have remained unclaimed for more than one year shall
857 be sold, or if Without sale value, otherwise disposed of by the
858 superintendent or other head of the facility; provided, how-
-859 ever, that not less than thirty days prior to such disposi-
-860 tion the superintendent or other head of the facility shall send
861 notice of the intended Sale or disposition of such property to
862 the person at his last known residential address, to the nearest
863 relative or guardian or conservator of such person to the per-
-864 son with whom such person last resided. If such person, relative
865 or other person does not Within such thirty day period object
866 to such sale or disposition, the department may sell or dispose
867 of the property in accordance With its regulations. Funds re-
-868 ceived as a result of such sale or disposition shall be disposed
869 of in accordance with the provisions of subsection (b) of this
870 section.
871 Section 65. (a) The department shall cause to be given to
872 the patients or residents hospitalized at each facility of the de-
-873 partment instruction in such arts, crafts, manual training and
874 other branches and lines of occupation and education as may be
875 appropriate for such persons to undertake, especially persons
876 who are unable to engage in programs for patient-trainees.
877 (b) The department shall establish programs for patients or
878 residents at each facility Whose recovery or rehabilitation
879 would be assisted by performing certain work in or about such
880 mental health facility. The department shall pay or credit
881 each trainee for Work performed by him under said program
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882 in acoo i-danee With payment schedules established by the de
883 partment in its regulations.
884 (c) The department may permit the sale of goods, wares and
885 merchandise produced by any patient hospitalized at any men-
886 tal health facility on such terms and conditions and at such
887 places as it shall determine. The department shall also de-
888 termine the price for which said goods may be sold, and the
889 portion, if any, of the proceeds of each such sale which shall
890 be returned to the commonwealth to reimburse it for its costs
891 in connection therewith. The balance of the proceeds of any
892 such sale shall be held in trust in accordance With the provi-
893 sions of subsection (a) of section sixty-four of this chapter.
894 Section 66. The superintendent or other head of each
895 facility of the department shall furnish medicine and drugs
896 Without payment therefor tp any patients at the out-patient
897 Clinic of such facility who, in his opinion, is a needy person
898 and who actually requires such medicine and drugs. For the
899 purposes of this section, the determination as to whether the
900 patient is a needy person shall be made by the superintendent
901 or other head of the facility or his representative and such
902 determination shall be final.
903 Section 67. In-patients or residents in mental health or re-
904 tardation facilities of the department may retain the services
905 of physicians and other professional persons who are not em-
906 ployed full time by the department. The department shall en-
907 courage and facilitate the establishment and continuation of
908 such professional relationships. If the superintendent or other
909 head of a facility is satisfied that a patient or resident is in-
910 digent the department may compensate such physicians and
911 other professional persons for services rendered and for ex-
912 penses incurred in accordance With payment schedules estab-
913 lished by the department in its regulations.
914 Section 68. In order to determine the mental condition of
915 any party or witness before any court of the commonwealth,
916 the presiding judge may, in his discretion, request the depart-
-917 ment to assign a physician designated by the department as
918 qualified for such purposes, Which physicians shall make such
919 examinations as the judge may deem necessary.
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920 Section 69. (a) If after the indictment of or the issuance
921 of a criminal complaint again any person, the criminal court
922 having jurisdiction has reason to believe that the defendant
923 may be incompetent to stand trial or that the defendant may
924 not be criminally responsible for the crime of which he has
925 been accused by reason of mental illness, mental retardation
926 or other mental disability, it may at any stage of the pro-
-927 ceedings order an examination of the defendant to be conducted
928 by one or more physicians qualified by the department to con-
-929 duct such examinations. In each such instance, the court Shall
930 provide the qualified physician or physicians with the legal
931 criteria for competence to stand trial and criminal responsi-
-932 bility.
933 (b) Such examination shall be conducted, whenever prac-
-934 ticable, at the court house or place of detention where the
935 defendant is being held. If no qualified physician is available
936 to conduct such examination outside of a mental health facility,
937 such person shall, except in an emergency, be brought before
938 the court before an order for hospitalization is made. In the
939 case of a complaint, the court shall determine whether there
940 is justification for the complaint. If after such examination,
941 the court has reason to believe that the defendant may be in-
-942 competent to stand trial or may lack criminal responsibility
943 for the crime of which he has been accused by reason of men-
-944 tal illness, mental retardation or other mental disability, it
945 may order that the defendant be taken to a mental healh
946 facility or, if a male, to the Bridgewater State Hospital if the
947 Court determines that strict security is required, to be received
948 for examination and observation for a period not to exceed
949 twenty days. If, before the expiration of such twenty day
950 period, an examining qualified physician believes that observa-
-951 tion for more than twenty days is necessary, he shall so notify
952 the court and shall request in writing an extension of the
953 twenty day period, specifying the reason for Which such fur-
-954 ther observation is necessary. Upon receipt of such request,
955 the court may extend such observation period, but in no
956 event Shall such period exceed forty days from the date of
957 the initial Court order of such examination.
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958 (c) The examining qualified physician or physicians shall
give a written report of their examination and findings to the
court. Such report shall be signed by the physician or physi-
cians actually conducting such examination and shall contain
the clinical findings relative to whether the defendant is in-
competent to stand trial and relative to whether the defendant,'
lacked criminal responsibility for the crime of which he is ac-
cused by reason of mental illness, mental retardation or other
mental disability. Such report shall also contain an opinion,
supported by clinical findings, of whether the defendant is in
need of the treatment and care offered by the department.
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(d) Within five days after the receipt of such report, the
court shall make a finding on the issue of whether the defend-
ant is Competent to stand trial; provided, however, that there-
after the defendant Shall be accorded reasonable notice and an
opportunity for a hearing on such finding; and provided fur-
ther that the court on its own motion by notice to the defend-
ant may order such hearing at any time. A copy of such notice
shall also be sent to the nearest relative or guardian of and to
counsel for the defendant and to a mental health legal adviser.
If the court orders or of the defendant or any other person on
his behalf requests such hearing, it Shall be given by the court
within ten days of such finding or request as the case may be.
In all such hearings, the defendant shall be represented by
counsel and may present independent medical testimony. If the
defendant is found to be indigent, such counsel Shall be ap-
pointed by the court and an independent psychiatric examina-
tion, if requested by counsel for the defendant, shall be pro-
vided by the court. The defendant may be present at the hear-
ing, subject to the discretion of the court.
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(e) In like manner to the proceedings under subsection (a),
(b) and (c) of this section the court may order a psychiatric
examination or a peribd of observation in a mental health
facility of the department to aid the court in its disposition
after a finding of guilty on a criminal charge and prior to
sentencing, but in no case Shall such period of observation
exceed forty days.
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(f) In like manner to the proceedings under subsections995
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996 (ia), (b) and (c) of this section, a juvenile court may order
997 a psychiatric examination or a period of observation for an
998 alleged delinquent in a mental health facility to aid the court
999 in its disposition. Such period of observation shall not ex-
-1000 ceed forty days and any juvenile who is hospitalized beyond
1001 forty days shall have the same rights and status established
1002 by this chapter and the regulations of the department for per-
-1003 sons other than defendants in pending criminal proceedings
1004 or prisoners under sentence.
1005 Section 70 (a) After a hearing under the provisions of sec-
-1006 tion sixty-nine of this chapter or if no hearing is ordered or
1007 requested, if the court finds that the defendant is competent
1008 to stand trial, the court shall cause the defendant to be re-
-1009 turned to criminal custody and shall continue with the Origin-
-1010 al proceedings. If the court finds that the defendant is incom-
lOllpetent to stand trial, the court may order that the defendant be
1012 hospitalized at a mental health facility or, if a male, at the
1013 Bridgewaer State Hospital if the court finds that the defend-
-1014 ant is so dangerous to others by reason of mental illness or
1015 other mental disability that strict security is required. Such
1016 defendant Shall have a periodic clinical and legal review of his
1017 case between the one hundred fiftieth and one hundred eighti-
-1018 eth day of such hospitalization and at least once each year
1019 thereafter. Such review shall include an examination by a
1020 mental health legal adviser and shall include his opinion with
1021 regard to the defendant’s competence to stand trial. After
1022 each such periodic review, a mental health legal adviser shall
1023 give notice to the defendant of his right to petition for a hear-
-1024 ing in the court ordering such hospitalization on the issue of
1025 competence to stand trial and shall assist the defendant to sb
1026 petition if he so elects. In addition, a mental health legal ad-
-1027 viser following such examination or at any other time, may,
1028 on his own motion, petition for such hearing. If such hearing
1029 is requested it Shall be given by the Court within ten days of
1030 such request in the same manner and with the same rights as
1031 specified hereinbefore for original hearings on such issue. If
1032 after such hearing the court finds that the defendant is still
1033 incompetent to stand trial it may order the ooriinued hospial-
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prior to becoming eligible for parole if he had been convicted
of the most serious crime with which he was charged in court
prior to such hospitalization and sentenced to the maximum
sentence he could have received therefor. Where applicable,
the provisions of sections one hundred twenty-nine, one hun-
dred twenty-nine A, one hundred twenty-nine B and one
hundred nine C of chapter one hundred twenty-seven shall be
applied to reduce such period of time. On the final date of
such period, the court shall dismiss the criminal charges
against such person. In the case of a dismissal or of a nolle
prosequi or filing of such charges such person may be dis-
charged from the treatment and care of the department; pro-
vided however, that if the superintendent or other head of
the mental health facility at which the defendant has been
hospitalized determines that discharge of the defendant
would create a likelihood of serious harm to the defendant
himself or to other people by reason of the defendant’s men-
tal illness or other mental disability, he may retain the de-
fendant as an in-patient under the provisions of section 52
of this chapter; and provided further that no person shall be
retained at the Bridgewater State Hospital as an in-patient
unless the medical director thereof shall determine that such
person is so dangerous by reason of mental illness or other
mental disability that strict security is required. In the event
that the patient is to be retained beyond the term of a court
ordered hospitalization under the provisions of this section
at the mental health facility or the Bridgewater State Hos-
pital as herinabove provided, notice of the decision to retain
him shall be given to such person, his guardian, parent and
a mental health legal advisor by the court which has been
petitioned in accordance with the provisions of section 52 or
section 52A of this chapter not less than 5 days prior to the
expiration of such court ordered hospitalization. A mental
health legal adviser shall forthwith inform him of his right
to a judicial review of any decision to retain him as an in-
patient under sections fifty-two and fifty-two A of this chap-
ter and provide assistance if the person elects to exercise
this right; provided however, that in the case of a dismissal
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of a nolle prosequi or a filing of charges, prior to the expira-
tion date of such court ordered hospitalization, such notice
Shall be given within ten days after any such action.
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Section 11. (a) If either a defendant or counsel for a de-
fendant who under the previous section has been found to be
incompetent to stand trial believes that he can establish a
defense of not guilty to the charges pending against the de-
fendant other than the defense of not guilty by reason of
insanity due to mental illness, mental retardation or other
mental disability, he may request an opportunity to offer
a defense thereto on the merits before the court having juris-
diction. The court may require counsel for .the defendant to
to support the request by affidavit or other evidence. If the
court in its discretion grants such a request, the evidence of
the defendant and of the commonwealth shall be heard by
the court sitting without a jury. If after hearing such peti-
tion the court finds a lack of probable cause it shall dismiss
the indictment or other charges or find them defective or
insufficient and order the release of the defendant from crimi-
nal custody; provided, however, that if the court deems that
discharge of the defendant would create a likelihood of seri-
ous harm to the defendant himself or to other people by
reason of the defendant’s mental illness, mental retardation
or other mental disability, it may order that the defendant
be taken to a mental health facility for hospitalization or the
Bridgewater State Hospital if strict security is required in
accordance with the procedures, and with the same rights and
status, established by this chapter and the regulations of the
department for persons other than defendants in pending
criminal actions or prisoners under sentence.
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1140 (b) Notwithstanding any finding of incompetence to stand

trial under the provisions of this section or the previous two
sections, the court having jurisdiction may, at any appropri-
ate stage of the criminal proceedings, allow a defendant to be
released with or without bail.
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1145 (c) If the court determines that a defendant in a criminal

proceeding for a misdemeanor is in need of the treatment
and care offered by the department, it may dismiss the crimi-
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the decision of the court on such petition for discharge may
appeal such decision de novo to the probate court having
jurisdiction thereof. From time to time the superintendent
or other head of the mental health facility wherein such per-
son is hospitalized or the medical director of Bridgewater
State Hospital if such person is confined therein, may in
writing request that the court which ordered such hospitaliza-
tion modify the restrictions hereinabove provided in the in-
terest of the rehabilitation of such person. After notice to
opportunity for the prosecuting agency to be heard the
court may grant such modification by court order with or
without a hearing on the issue; provided, however, that no
such modification shall be granted unless the court is satis-
fied that such modification would not create a likelihood of
serious harm to the person himself or Other persons by rea-
son of mental illness or other mental disability. Such restric-
tions may be reimposed at any time by the court having
jurisdiction or by the superintendent or other head of the
mental health facility or the medical director of the Bridge-
water State Hospital, whichever has the responsibility for
the care of such patient, if there is reason to believe that
such modification is resulting in a likelihood of serious harm
to the person himself or other persons by reason of mental
illness or other mental disability, unless such person has
been discharged from the care of the department by the court
or by action of the governor as hereinbelow provided. In ad-
dition to the discharge from the care of the department as
provided above, the governor may discharge such person
from the care of the department when he is satisfied after
an investigation by the department and such other investiga-
tion as he may order that such discharge will not cause
danger to others.
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1256 Section 7If. If the person in charge of any place of deten-

tion within the commonwealth has reason to believe that any
prisoner under sentence therein is in need of hospitalization
at a mental health facility by reason of mental illness or
other mental disability, he shall cause such prisoner to be
examined at such place of detention by a physician or phy-
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1262 sicians designated by the department as qualified to perform
1263 such examination. The qualified physician or physicians shall
1264 report the results of the examination to the district or su-
1265 perior court having jurisdiction over the place of detention.
1266 Such report shall include an opinion with reasons therefor
1267 as to whether the prisoner is in need of hospitalization at a
1268 mental health facility by reason of mental illness or other
1269 mental disability. The court which receives such report may
1270 order the prisoner to be taken to a mental health facility or,
1271 if a male, to the Bridgewater State Hospital to be received
1272 for examination and observation for a period not to exceed
1273 thirty days. After completion of such examination, a written
1274 report shall be sent to such court. Such report shall be signed
1275 by the physician or physicians conducting such examination
1276 and shall contain an evaluation, supported by clinical findings,
1277 of whether the prisoner is in need of further treatment and
1278 care at a mental health facility or, if a male, the Bridgewater
1279 State Hospital by reason of mental illness or other mental
1280 disability. Within ten days of the receipt of such report the
1281 court shall make a finding on whether the prisoner is in
1282 need of further hospitalization and may order such hospitali-
1283 zation; provided, however, that no order for further hospitali-
1284 zation shall be final unless and until the prisoner is accorded
1285 reasonable notice and an opportunity for a hearing on such
1286 order. A copy of such notice shall also be sent to the nearest
1287 relative or guardian of the prisoner and to a mental health
1288 legal adviser. If the prisoner requests such hearing, it shall
1289 be given by the court. In all such hearings, the prisoner shall
1290 be represented by counsel and may present independent medi-
-1291 cal testimony. If the prisoner is found to be indigent, counsel
1292 shall be appointed by the court and an independent psychiatric
1293 examination, if requested by counsel for the prisoner, shall be
1294 provided by the court. The prisoner may be present at the
1295 hearing, subject to the discretion of the court. After such
1296 hearing, or if no hearing is requested, if the court finds that
1297 the prisoner is not mentally ill or otherwise mentally disabled
1298 or is not in need of hospitalization at a mental health facility
1299 the court shall forthwith cause the prisoner to be returned
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1338 oision to retain him as an in-patient as provided in sections
1339 fifty-two and fifty-two A of this chapter and provide as-
-1340 sistance if the person elects to exercise this right. Unless
1341 such notice of the petition to retain him shall have been duly
1342 given or unless the person consents to further care and treat-
-1343 ment such person shall be discharged at the expiration of
1344 his sentence. No prisoner shall be retained as an in-patient at
1345 the Bridgewater State Hospital beyond the date of expira-
-1346 tion of his sentence unless it shall be determined by the medi-
-1347 cal director that such patient is so dangerous by reason of
1348 mental illness or other mental disability that strict security
1349 is required and he has petitioned the Brockton district court
1350 to order such retention in accordance with the provisions
1351 of this section and the provisions of section fifty-two A of
1352 this chapter; provided, however, that if a request for transfer
1353 of the person to a facility of the department is pending under
1354 the provisions of section twenty-two A, subsection (b) of
1355 this chapter such person may be retained during the pendency
1356 of such transfer proceedings. Except as hereinabove provided,
1357 any person who is retained or hospitalized at a mental health
1358 facility or the Bridgewater State Hospital under the provi-
-1359 sions of this section shall have the same rights and status
1360 established by this chapter and the regulations of the depart-
-1361 ment for persons other than defendants in pending criminal
1362 proceedings or prisoners under sentence.

1 Section 26. (a) The word “patient” as used in this section
2 shall mean any person confined at the Bridgewater State Hos-
-3 pital prior to the latest date upon which any provision of this
4 act becomes effective, pursuant to Section 51, Section 103 or
5 104, or Section 100 and 105 of Chapter 123 of the General
6 Laws, or any person confined at a state hospital under the
7 jurisdiction of the department of mental health pursuant to
8 Sections 100 and 105 or Section 103 or 104 of said Chapter
9 123. Any patient who believes or has reason to believe that his

10 commitment or confinement to any such institution is unlawful,
11 or any other person on his behalf, may petition in writing the
12 superior court for the county in which he is confined for a
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13 hearing relative to his alleged unlawful commitment or con-
13a finement.
14 Such petition shall state that the petitioner believes or has
15 reason to believe that such patient’s commitment or confine-
-16 ment is unlawful, shall set forth such facts and grounds of the
17 alledged unlawful commitment or confinement as may be
18 deemed pertinent thereto and shall state the name and latest
19 known address of the patient’s nearest relative or guardian, if
20 any. Notice of the filing of the petition and a true copy there-
-21 of shall be sent by the court by registered mail to the superin-
-22 tendents of the institution at which said patient is confined.
23 The court shall appoint counsel to represent such patient if
24 he is not so represented, whether or not such petition con-
-25 tains a prayer therefor. The court then shall order a hearing
26 to take place without delay; provided, however, that no such
27 hearing shall be less than 72 hours after notice of such hear-
-28 ing has been received by such patient. The hearing may be
29 held at the institution or at any other suitable place, as the
30 court may determine. Written notice of the time and place of
31 the hearing shall be sent by the court to the patient, his coun-
-32 sel, his nearest relative or guardian, if any is named in the
33 petition, the petitioner, if other than the patient, the superin-
-34 tendent of the institution at which such patient is confined and
35 such other persons as the court considers proper. Such patient
36 shall have the right to be present at the hearing. The court
37 shall, if necessary to insure such patient’s right to be present
38 at the hearing, issue an appropriate writ upon such terms and
39 conditions as it deems necessary and appropriate to accomp-
-40 lish this purpose. At all other times during the pendency of
41 proceedings under this section the superintendent may con-
-42 tinue to confine the patient at the institution wherein he is al-
-43 legedly unlawfully committed or confined. Any hearing under
44 this section shall be held by the court sitting without a jury.
45 (b) The court, acting pursuant to subsection (a) of this sec-
-46 tion shall determine whether or not such patient’s commit-
-47 ment or confinement is lawful. If the court determines that
48 such patient is not unlawfully committed or confined, the
49 court shall dismiss the petition. If the court determines that
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50 the patient’s commitment or confinement is unlawful, it shall
51 then receive evidence of his mental condition and take such
52 action as is hereinafter provided.
53 1. In the case of a patient found pursuant to this section
54 to be unlawfully confined at Bridgewater State Hospital pur-
-55 suant to sections 51, 103, or 104 of said chapter 123 of the
56 General Laws or at a state hospital under the jurisdiction of
57 the department of mental health pursuant to section 103 or
58 104 of said chapter 123 of the General Laws, the court, acting
59 in compliance with the provisions of chapter 123 of the Gen-
-60 eral Laws as amended by this act, shall determine whether
61 such patient is a proper subject for hospitaljzation at any
62 institution pursuant to any provision of chapter 123 as so
63 amended. If the court determines that said patient is not such
64 a proper subject, it shall order that he be discharged forth-
-65 with; if the court determines the said patient is such a proper
66 subject it shall order that he be hospitalized at an appropriate
67 institution under the jurisdiction of the department of mental
68 health; provided, however, that the court may order any such
69 male patient to be hospitalized at the Bridgewater State Hos-
-70 pital if, after consideration of all the evidence, it makes find-
-71 ings and causes them to be entered upon the order of hospitali-
-72 zation and the record of the proceeding that such patient is
73 so dangerous by reason of mental illness or other mental dis-
-74 ability that strict security is required and that he is not a
75 proper subject for hospitalization at an appropriate institu-
-76 tion under the jurisdiction of the department of mental health.
77 2. In the case of a patient confined at Bridgewater State
78 Hospital or at a state hospital under the jurisdiction of the
79 department of mental health pursuant to said sections 100 and
80 105 of said chapter 123, the court shall determine whether the
81 complaint or indictment referred to in said section 100 is still
82 outstanding. If the court determines that such complaint or
83 indictment is not outstanding and that the patient is not a
84 proper subject for hospitalization at any institution pursuant
85 to any provision of chapter 123 as amended by this act, it
86 shall order that he be discharged forthwith. If the court de-
-87 termines that such complaint or indictment remains outstand-
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88 ing and that the patient is competent to stand trial, it shall
89 order that he be returned to the custody from which he was
90 taken at the time of his commitment under said section 100.
91 If the court determines that such complaint or indictment re-
-92 mains outstanding and that such patient is incompetent to
93 stand trial, or that such complaint or indictment is not out-
-94 standing and that such patient is a proper subject for hospitali-
-95 zation under any provision of chapter 123 as amended by this
96 act, the court shall order that he be hospitalized at an ap-
-97 propriate institution under the jurisdiction of the department
98 of mental health; provided, however, that the court may order
99 any such male patient to be hospitalized at the Bridgewater

100 State Hospital if, after consideration of all the evidence, it
101 makes findings and causes them to be entered upon the order
102 of hospitalization and the record of the proceeding that such
103 patient is so dangerous by reason of mental illness or other
104 mental disability that strict security is required and that he
105 is not a proper subject for hospitalization at an appropriate
106 institution under the jurisdiction of the department of mental
107 health. In any case in which the court determines that the
108 complaint or indictment remains outstanding and that the
109 patient has been confined for a period of time longer than the
110 time he would have had to serve prior to becoming eligible for
111 parole or release if he had been convicted of the most serious
112 crime with which he was charged and sentenced to the maxi-
-113 mum sentence he could have received therefor, the complaint
114 or indictment shall be deemed to be dismissed and the court
115 shall either discharge the patient forthwith or order that he
116 be hospitalized at an appropriate institution under the juris-
-117 diction of the department of mental health if the court de-
-118 termines that he is a proper subject for hospitalization pur-
-119 suant to the provisions of chapter 123 as amended by this act;
120 provided, however, that the court may order any such male
121 patient to be hospitalized at the Bridgewater State Hospital
122 if, after consideration of all the evidence it makes the follow-
-123 ing findings and causes them to be entered upon the order of
124 hospitalization and the record of the proceeding; that such
125 patient is so dangerous by reason of mental illness or other
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126 mental disability that strict security is required and that he
127 is not a proper subject for hospitalization at an appropriate
128 institution under the jurisdiction of the department of mental
129 health.
130 (c) The superintendent of the institution to which a patient
131 allegedly is unlawfully confined or committed shall permit any
132 expert witness on such patient’s behalf to examine him and
133 his complete record on file at the institution. Such record or
134 any part thereof shall be admissible in evidence in any pro-
-135 ceeding under this act. The court if requested by counsel for
136 a patient petitioning for release under this act shall or upon
137 its own motion, may appoint a physician, other than one hold-
-138 ing any office or appointment in the department of mental
139 health or in the institution to which such patient is committed
140 or confined and other than a physician certifying as to the
141 mental illness of the patient, to examine such patient and to
142 provide expert testimony concerning such examination in any
143 proceeding under this section. Such physician shall be a phy-
-144 sician licensed to practice medicine in the commonwealth and
145 shall meet such other qualifications as the court may require.
146 Each physician so appointed shall receive an amount not to
147 exceed twenty-five dollars per hour as compensation for his
148 services. All expenses incurred under this section shall be al-
-149 lowed and certified by the appointing judge.
150 (d) Any retired chief justice or associate justice of the su-
-151 perior court may, subject to his consent, be recalled for ac-
-152 five service in that court as an associate justice to preside
153 over proceedings instituted under this act. Such recall shall
154 be made by the chief justice of the superior court. A chief
155 justice or associate justice recalled for such active service
156 shall be compensated as follows: for each day of service he
157 shall be paid a per diem amount determined on the basis of
158 the annual salary of an associate justice of the court. In
159 calculating such per diem compensation Sundays and holidays
160 shall be excluded. From the amount of per diem compensa-
-161 tion thus determined there shall be deducted a similarly de-
-162 tern-fined amount of the pension payable to him. He shall also
163 be reimbursed for expenses incurred while sitting pursuant to
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164 this section in any place other than his residence. Such corn-
-165 pensation and expenses shall be paid by the commonwealth.
166 The fact of such active service by a retired chief justice or
167 associate justice shall be stated on the records of the court,
168 but need not be separately stated in the record or docket of
169 any cause or proceeding acted upon by him. A retired chief
170 justice or associate justice sowing under the provisions of this
171 section shall not be counted in the number of justices au-
-172 thorized or required for the court by any applicable statute.
173 Any retired chief justice or associate justice serving under the
174 provisions of this section shall not be subject to the provisions
175 of section 27 of chapter 212 of the General Laws, only insofar
176 as that section relates to the direct or indirect practise of law.

177 (e) Notwithstanding the provisions of section 34D of chap-
-178 ter 221 of the General Laws, the Massachusetts Defenders
179 Committee is hereby authorized to provide counsel for patients
180 at any stage of any judicial proceeding instituted pursuant to
181 this act; provided, however, that such patient is unable to ob-
-182 tain counsel by reason of his inability to pay. Mental health
183 legal advisers appointed pursuant to the provisions of section
184 34F of chapter 221 of the General Laws as amended by this
185 act may also provide counsel for patients at any stage of any
186 judicial proceeding instituted pursuant to this act; provided,
187 that such patient is unable to obtain counsel by reason of his
188 inability to pay.

189 (f) The provisions of this act shall be construed to be in
190 addition to, and not in limitation of, any other provision of
191 law intended to provide relief for persons unlawfully confined
192 or committed within the commonwealth.

1 Section 27. Bach person heretofore committed in accord-
-2 ance with sections one hundredthirteen to one hundred twenty-
-3 four of chapter one hundred twenty-three to the Massachusetts
4 Correctional Institution at Bridgewater or the Massachusetts
5 Correctional Institution at Framingham prior to the enactment
6 of this act shall be examined by a qualified physician or physi-
-7 dans designated by the department for purposes of this section,
8 who shall have access to all records of the department of cor-
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9 rection pertaining to the persons being examined. A written
10 report of each such examination shall be sent to the depart-
-11 ment and to the persons being examined. A written report of
12 each such examination shall be sent to the department and to
13 the commissioner of correction. Such examinations shall be
14 performed within six months of the enactment of this act. If
15 it is determined by the qualified physician or physicians that
16 any such person is so dangerous by reason of mental illness or
17 other mental disability that strict security is required, such
18 person, if a male, shall forthwith be transferred to and hos-
-19 pitalized at the Bridgewater State Hospital or, in the case of a
20 female person, to the Massachusetts Correctional Institution at
21 Framingham, such person to be so hospitalized under a civil
22 status. If it is determined by the qualified physician or phy-
-23 sicians that the person is not so dangerous by reason of mental
24 illness or other mental disability that strict security is required
25 but that the person is in need of further care and treatment,
26 such person shall be transferred to and hospitalized at a mental
27 health or retardation facility designated by the department.
28 If it is determined by the qualified physician or physicians after
29 the completion of such examination that the person is no
30 longer in need of care and treatment by reason of mental ill-
-31 ness or other mental disability, such person shall be discharged-.

32 All such persons shall be so transferred or discharged within
33 nine months of the enactment of this act. Except as herein-
-34 above provided, any person who is retained or hospitalized at
35 a mental health or mental retardation facility of the depart-
-36 ment or the Bridgewater state hospital under the provisions
37 of this section shall have the same rights and status estab-
-38 lished by this chapter and the regulations of the department
39 for persons other than defendants in pending criminal pro-
-40 ceedings or prisoners under sentence.

1 Section 28. Any person committed under chapter one hun-
-2 dred twenty-three on a prolonged care basis in accordance
3 with section fifty-one or section sixty-nine as repealed by this
4 act, and hospitalized at any mental health facility, public or
5 private, other than Bridgewater state hospital on the date on
6 which this act becomes effective shall, within six months, be
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7 given written notice by the superintendent or other head of
8 the facility of his right to leave such institution upon giving
9 to the superintendent or other head of the facility three days

10 written notice of his intention to leave such facility under the
11 provisions of section fifty-two of chapter one hundred twenty-
-12 three as herein enacted. Such right to leave the facility shall
13 become effective on the date said person receives such notice.
14 The superintendent or other head of the facility may distribute
15 such notices at his discretion throughout the six month period
16 in order to assure an orderly transition of such patients to
17 their appropriate status under the new law.

1 Section 29. Following section thirty-four Eof chapter two
2 hundred twenty-one add the following new section:
3 Section 3J/F. In addition to and separate from the functions
4 of the Massachusetts defenders committee under section thirty-
-5 four E of chapter two hundred twenty-one, said committee
6 shall establish and maintain a division of mental health legal
7 assistance. The committee shall appoint as director of said
8 division a member of the Massachusetts bar who shall serve
9 under and be directly responsible to the committee and who

10 shall, subject to the approval of the committee, appoint and
11 may remove mental health legal advisers, who shall also be
12 members of the Massachusetts bar. A mental health legal ad-

-13 vlser shall perform all duties assigned under the appropriate
14 provisions of chapter one hundred twenty-three and such other
15 duties as may be assigned from time to time by the director.
16 A mental health legal adviser shall assist and advise patients
17 and residents in mental health and retardation facilities of the
18 department, patients at the Bridgewater State Hospital and
19 patients under court order at other public and private facilities
20 concerning their legal rights as provided under this chapter
21 and shall advise and arrange for appropriate legal representa-
-22 tion of such party where otherwise necessary. A mental health
23 legal adviser may consent to represent a patient in court pro-
-24 ceedings if requested to so act by the patient and after a find-
-25 ing by the court that such patient is indigent. A mental health
26 legal adviser may examine all necessary patients’ records rec-
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ords of such facilities and records of the department of mental
health and may make such other inquires as may be necessary
to carry out his duties hereunder. Except where disclosure is
for the welfare or benefit of the patient, information so ob-
tained shall be confidential and not disclosed to others than the
members of the Massachusetts defenders committee appointed
under section thirty-four E of chapter two hundred twenty-one
and to the director of said division of mental health legal as-
sistance and members of the staff of the division. Said com-
mittee shall adopt such rules and regulations as may be neces-
sary for the care of its affairs hereunder and may from time
to time amend or revise the same Without further approval;
provided, however, that in the adoption of such rules and regu-
lations, said committee in instances deemed appropriate by it,
may consult with the department of mental health, the depart-
ment of correction and such other public or private institutions
and personnel thereof, as may be of assistance to the effectua-
tion of the purposes hereof. Said director shall, subject to the
approval of said committee, appoint such professional or non-
professional aides, clerical and other assistants as may be
necessary to carry out the duties of the committee hereunder
and said committee shall provide suitable accommodations
throughout the commonwealth. The director and other em-
ployees appointed hereunder shall not be subject to the pro-
visions of chapter thirty-one. Said committee for the pur-
poses hereof, may accept gifts, grants or contributions from
any source whether public or private and may expend the
same.

27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
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47
48
49
50
51
52
53
54

1 Section 30. Chapter one hundred nineteen, section twenty-
-2 three C of the general laws is hereby amended to read as fol-
-3 lows: “The department may seek and shall accept on order
4 of a probate court the responsibility for any child under twenty-
-5 one years of age who is without proper guardianship due to
6 the death, unavailability, incapacity or unfitness of the parent
7 or guardian, or on the consent of the parent or parents. Such
8 responsibility shall include the right to determine the child’s
9 place of abode, medical care, education; to control visits to the
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10 child; to give consents to enlistments, marriages and other con-
-11 tracts requiring parental consent, such responsibility to include
12 the right to consent to adoption only when it is expressly in-
-13 eluded in the order of the court. If such child is in the care of
14 the department of mental health, the responsibility enumerated
15 above and all rights therein contained shall continue in the
16 department. The department shall continue to have such re-
-17 sponsibility for a mentally retarded person notwithstanding the
18 fact that such person has reached the age of twenty-one years,
19 if the department has accepted responsibility for such person^
20 prior to his reaching the age of twenty-one years and such
21 person has been declared to be legally incompetent. Such re-
-22 sponsibility shall continue in the department until such per-
-23 son shall be declared to be no longer legally incompetent.

1 Section 31. Section sixteen of chapter two hundred seventy-
-2 seven of the general laws is hereby repealed.

1 Section 32. Section thirteen of chapter two hundred
2 seventy-eight of the general laws is hereby repealed.

1 Section 33. Section two, three and three Aof chapter one
2 hundred twenty-three are hereby repealed.

1 Section 34. The first paragraph of section 19 of chapter
2 125 of the General Laws, as appearing in section 16 of chapter
3 715 of the Acts of 1956, is hereby amended by inserting after
4 the word “chapter” in line eleven, the words: —or persons
5 hospitalized under section 53A of said chapter.

1 Section 35. Chapter 618, chapter 619 and chapter 620 of
2 the Acts of 1967 are hereby repealed.

1 Section 36. This Act shall take effect on July 1, 1969. jpr
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