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To the Honorable Senate and House of Representatives:

Gentlemen: The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to the presidential primary practices of the several states. This
report was required by House, No. 4761 of 1968, which is reprinted
on the inside of the front cover hereof.

Since the Legislative Research Bureau is limited to statistical re-
search and fact-finding, this report contains no recommendations
for legislative action. It does not necessarily reflect the opinions
of the members of the Council.
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Rep. Arthur L. Desrocher of Nantucket
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To the Members of the Legislative Research Council:

Gentlemen: House, No. 4761 of 1968 directed the Legislative
Research Council to study and investigate the presidential primary
practices of the several states.

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content have
been restricted to statistical and fact-finding data, without recom-
mendations.

The preparation of this report was the primary responsibility of
Charles L. Shea of the Bureau staff.

Respectfully submitted,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau





PRESIDENTIAL PRE-PRIMARIES

Origin and Scope of Study

In compliance with legislative order, this report examines the
presidential pre-primary practices of Massachusetts along with
the several other states. In addition, the report treats the histori-
cal development of the presidential nomination process and con-
siders proposals on both the federal and state level to perfect that
system.

This study was requested by Representative Thomas F. Farrell
of Worcester who was concerned with the effect that Chapter
407 of the Acts of 1966 would have on future presidential pre-
primary elections, and on subsequent national party conventions.
He indicates that this recent amendment to the basic law weak-
ens rather than strengthens the election process.

Presidential Nomination Procedures
Historical Development

When the Republic was first founded no formal system existed
relative to the nomination of candidates for President. Presidential
candidates were nominated originally by acclamation, chiefly be-
cause of their leadership roles in either the Revolutionary War or
their contributions to the organization of our frame of government.

As differences of opinion developed between national leaders,
the Congressional caucus, similar in many respects to the popular
local and state caucus system, emerged as a new nominating
mechanism. Almost immediately, this method generated suspicion
and distrust as it was charged that Congressional leaders were
hand-picking candidates for the nation’s highest office. In 1828,
the caucus was eliminated and within a few years was replaced
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by the convention system. Although designed to grant the elector-
ate a greater voice in Presidential nominations, critics claimed
it developed party “bossism” and delegated the power of nom-
ination to a select few.

The evolution of the direct primary nomination process at the
local and state level at the turn of the 20th Century motivated
several states to pass statutes providing for the direct election
of national convention delegates.

Since the turn of century many proposals to revise the method
of nominating candidates for President have been considered by
Congress. The third party candidacy of former President Theo-
dore Roosevelt in 1912 spurred the flow of reform legislation.

The measures generally have called for either (a) abolition of
the convention and its replacement by a popular direct presidential
primary, or (b) a limited convention acting as a proposing body
with final ratification of its nominees at a national primary.
President Wilson and the Progressive movement supported these
proposals, particularly those dealing with popular nominations, hut
Congress was not favorably disposed to these measures. This re-
sult was probably due to the strong feeling on the part of many
Congressmen that the individual states should retain control over
elections.

Recent recommendations by the American Bar Association and
by the Committee for Economic Development, however, may de-
velop more substantial support in Congress.

State Procedures

National conventions themselves are not regulated by either fed-
eral or state law and have no legal standing. They are simply
representative of the political sentiments of the particular political
party holding the convention. Tradition, party rule or state statute
prescribes the apportionment and method of selecting state dele-
gates.

Only a few state constitutions have provisions relative to presi-
dential pre-primaries, among them Hawaii, Louisiana, Mississippi

Federal Action
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and Ohio. The most recent constitutional provision, adopted by
Hawaii in 1968, grants the legislature authority to establish and
prescribe regulations for the implementation of presidential pre-
primaries.

A wide variety of methods are used to select national conven-
tion delegates. Some states provide for a binding, direct election
of delegates; others for the election of uninstructed delegates.
Delegates are elected in 13 states. In the remaining jurisdictions,
they are chosen by either state conventions or state party com-
mittees. In a limited number of states, the appointing authorities
are elected but generally they are chosen by the party leaders,
a development which affords the general party membership little,
if any, voice in the delegate selection process.

Primaries as a Nominating Vehicle

Nearly a century passed from the founding of the Republic be-
fore states began to recognize and regulate parties and their
operation. California was the first state to do so, in 1866.
Several states followed suit but generally these early laws were
ineffective. By the end of the 19th Century detailed, mandatory
statutes regulated almost all the basic aspects of state conventions.
However, because the direct primary movement began sweeping
the country at this time, proponents of the convention system
insist the convention was not given a fair chance to prove it-
self as a nominating mechanism.

In 1903 Wisconsin became the first state to enact a com-
prehensive, state-wide mandatory direct primary law. This sys-
tem proved popular and within a decade all hut four states had
adopted some form of a direct primary. Today almost every
state uses a primary to nominate party candidates for state-
wide offices.

Presidential Pre-Primaries

Wisconsin was the first state to adopt a presidential pre-primary
law and in the period immediately preceding World War I escalat-
ing interest in presidential pre-primaries brought about their adop-
tion in some 26 states. Although initial experiences were favor-
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able, in time the pre-primary fell into disrepute which resulted
in several states abandoning this procedure.

Currently some 14 states conduct presidential pre-primaries, with
several variations existing among the states. Some provide for
election of delegates, pledged or unpledged, with provision for an
expression of a presidential preference by the voter. In several
states where delegates are elected, the latter provision does not
exist. And in others, voters may exercise their preference for
President but delegates are chosen by the party leadership.

The National Municipal League has endorsed as worthy of at-
tention a model state presidential pre-primary law which provides
for the election of delegates both pledged and unpledged in pro-
portion to total vote received, party registration, and a uniform
primary date. It also provides for the release of pledged dele-
gates votes under certain conditions.

National Pre-Primary

Proponents of the presidential pre-primary are confident that
a nationwide primary would prevent convention drafts, eliminate
party boss power and stimulate greater voter participation and
interest.

Opponents argue that many of the defects of the present pre-
primary will be perpetuated on a national scale and because of the
massive expense entailed the candidates must rely on special in-
terest groups for support. Also, they claim a direct primary would
deteriorate the two-party system, have no effect on voter partici-
pation and make it extremely difficult to reconcile sectional and
regional differences.

Massachusetts Practices

Early Developments

Originally, as was the case elsewhere, Massachusetts recom-
mended Presidential candidates by resolutions in the Legislature.
With the advent of the national convention, office holders and
other party leaders were appointed as convention delegates. At
the turn of the 20th Century support developed for a change in
the method of selecting delegates which would give greater recog-
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nition to the electorate and the party member. The first de-
velopment on this score occurred in 1904 with the passage of a
statute providing for the selection of national convention delegates
by state conventions, the members of which were chosen by
local caucus.

Massachusetts Presidential Pre-Primaries

In 1912 Massachusetts passed a law which (1) provided for the
direct election of delegates to the national convention and (2)
authorized the names of Presidential and Vice-Presidential can-
didates to appear on the ballot by filing nomination papers in the
same manner as a candidate for statewide office. Four years later
the law was amended to permit delegates, with the consent of
the candidate, to indicate on the ballot their presidential prefer-
ence, thus eliminating the prior general voter preference provision.

In 1932 the state convention was designated to select national
convention delegates but this law was repealed in 1938 and the
earlier statute calling for the election of delegates was re-enacted.

The Republican struggle between Eisenhower and Taft for their
party ’s nomination brought about the return of the presidential
preference feature in 1951.

Present Massachusetts Law
In 1966 Massachusetts again amended its presidential pre-prim-

ary law. The new statute made the presidential preference vote
binding on the delegates on the first convention ballot and, if no
opposition to the proposed slate of delegates-at-large appears, they
are automatically elected and their names are omitted from the
ballot.

Dissatisfaction with certain terms of this act coupled with the
experience of the 1968 election have spurred the filing of some
dozen bills to amend it and, in one instance, to repeal it.
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By legislative directive, a copy of which is reprinted on the
inside of the cover page, the Legislative Research Council was
required to make a study and investigation relative to the presi-
dential primary practices of the several states (House, No. 4761
of 1968). This order was adopted by the House of Representa-
tives on June 25, 1968 and by the Senate, in concurrence, on
June 27, 1968.

Representative Thomas F. Farrell of Worcester, the sponsor of
House, No. 4761, was concerned with several provisions of Chapter
407 of the Acts of 1966 because that statute required all Massa-
chusetts delegates to the national conventions of the major politi-
cal parties to vote on the first ballot for the Presidential can-
didate receiving the greatest number of votes in the presidential
pre-primary. One principal area of concern is that Congressional
district delegates pledged to a particular candidate could be suc-
cessful, along with their choice an their district, and yet be forced
to vote for another aspirant should the latter receive the highest
vote in the state. For example, a Presidential candidate could
conceivably be the winner in 11 of the 12 districts apparently
securing at least 22 delegate votes but if his opponent, winning
only one district, gained the state plurality, all the delegates
would be required to vote for the latter. The argument appears
to be that the votes of the people in these districts is being
nullified.

The statute stirs objection on another count. Since the name
of an acknowledged Presidential candidate may not appear on the
ballot without his specific permission, the fact that a candidate
may withhold his consent, out of deference to the “favorite son”
candidacy or “stand-in” position of a local office-holder, results

STljr (Hommonuipaltb of fHasßadutsptts
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in a situation where the electorate cannot express a meaningful
preference for an actual candidate. Thus, it is contended the re-
form legislation of 1966 (c.407) has failed to strengthen the
election process in this regard.

Since 1912, the Commonwealth has conducted presidential pre-
primaries. Prior to 1968, convention delegates were free to vote
for their personal choice, notwithstanding the parties’ voters
greater support for other candidates. However, the percentage
of the electorate participating in these primaries has generally
been very low, running as low as 10% of eligible voters. The spon-
sors of Chapter 407 of 1966 are confident that this act will
spur greater interest and greater participation. The sponsors of
this study directive, on the other hand, claim that other sections
of Chapter 407, although they have no direct effect on the selec-
tion of a Presidential nominee, will nonetheless reduce public inter-
est in the presidential pre-primary. They cite the selection of
state convention delegates by ward and town committee members
who, when uncontested, do not appear on the ballot and the similar
possibility relative to delegates-at-large and 'alternate delegates-
at-large to the national conventions. Such automatic elections all
but eliminate opposition by sticker or write-in campaigns, which
according to the critics will create apathy rather than interest
among the voters.

Finally, sponsors of this study charge that the state’s first ex-
perience (1968) with a presidential pre-primary under the new
law was an unsatisfactory one. Only one candidate, Senator
Eugene McCarthy, appeared on the Democratic ballot and he there-
by acquired by default the first ballot votes of delegates to the
convention. Governor John A. Volpe qualified as a “favorite son”
candidate on the Republican side but several active write-in cam-
paigns were conducted in behalf of former Vice President Richard
M. Nixon 'and Governor Nelson A. Rockefeller of New York, with
the latter emerging as the victor. Thus, delegates who openly fav-
ored candidates other than the winners in the primary found
themselves in the incongruous position of campaigning for one
candidate and voting for another. This very result had been pre-
dicted by political leaders prior to the primary.
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Only one official state study has been made on this' subject
(House, No. 2048 of 1949). This study was authorized by the Legis-
lature because of apathy toward the primaries and widespread
dissatisfaction with unpledged delegates. The commission’s find-
ings and recommendations are discussed later in Chapter IV of
this report.

Since the founding of the Republic, several methods have been
employed in selecting candidates for the Presidency. The early
Presidents were chosen either by acclamation, or agreed to serve
when the offer was extended to them. Later the caucus, both
congressional and local, became the dominant method. Starting
in the mid-nineteenth Century, the national convention of the
political party emerged as the nomination medium, a practice
which has continued up to the present time.

The nation’s first President, George Washington, was the choice
of the country’s then political leaders, most of whom had served in
the Constitutional Convention, to head the new government. There
was no formal presentation of Washington’s candidacy but his
military leadership which won independence for the new nation
and his influence as presiding officer of the Constitutional Con-
vention pointed to a foregone conclusion that Washington would be
chosen as the first President.

Similarly, John Adams was selected as Vice-President. His prior
service in the Continental Congress, his successful efforts abroad
in behalf of the colonial cause, and his belief in a strong central
government made him the “ideal” choice for that position. More-
over, his selection reflected a recognition of Massachusetts con-
tributions in the Revolutionary War.

Both were re-nominated in like manner and were re-elected for
a second term. As time went by, no consideration was being

Past Massachusetts Studies

CHAPTER 11.

METHODS OF PRESIDENTIAL NOMINATIONS

Acclamation
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given to the selection of a successor to Washington. However,
during Washington’s second term, Thomas Jefferson, who was
Secretary of State, differed with the administration and with the
latter’s resignation from that post the first semblance of partisan
politics began to appear.

In 1796, Adams and Jefferson opposed each other for the Pres-
idency. The former was selected personally by Washington as his
logical successor on the Federalist ticket; the latter by the Demo-
cratic Republicans because he appeared to stand head and should-
ers above all other “Republicans” of that day. Adams defeated
Jefferson by three electoral votes and, in accordance with the
constitutional provision l (Art. II), the latter became Vice-Presi-
dent.

Prior to the war for independence, community leaders met in
caucus and nominated candidates for local office. Because trans-
portation facilities were poor and difficult in those days, party
leaders permitted legislators to make nominations for first pro-
vincial and later state offices. It was only natural that this sys-
tem would appear on the national level.

In 1800 the Federalists nominated Adams for re-election by
general consent and similarly Charles C. Pinckney of South Caro-
lina as his running mate. Jefferson was the unquestioned choice
to head the Democratic Republican slate but there was a differ-
ence of opinion as to a Vice-Presidential nominee. It is reported
the Republicans in Congress caucused and nominated Aaron Burr
as Vice-President.

The congressional caucus became an accepted institution four
years later, with the Democratic Republicans choosing Jefferson
and George Clinton, and the Federalists selecting Charles C. Pinck-
ney and Rufus King. However, fearing the hostility that might
be engendered because of Congress dictating the presidential nom-
inees, those attending declared they acted as individuals and not
in their official capacity as congressmen.

In 1808 the Virginia Legislature in two caucuses presented
both James Monroe and James Madison to the country as candi-

The Caucus

1 Superseded by the Twelfth Amendment adopted in 1804.
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dates. When the congressional caucus selected Madison, extensive
criticism was leveled at the system.

More agitation erupted four years later. New York congress-
men, in their own caucus, named George Clinton as the nominee.
The regular Republican caucus selected Madison again. The Fed-
eralists joined New York and nominated Clinton. Disenchantment
with this method of nomination was growing. By 1816 it was
difficult to gather a quorum, those absent claiming it was their
way of showing protest. In 1820 a sparsely attended caucus re-
nominated Monroe and no opposition was forthcoming.

Only one party, the Democratic Republican, was in existence
in 1824, and it was badly split. As a result and because of
personal differences between them, candidates were offered by
mass meetings such as Andrew Jackson in Blount County, Tennes-
see, Clinton in New York and Ohio, John Calhoun in South Carolina
and William H. Crawford in Virginia. The Legislatures of Ken-
tucky, Missouri, Illinois, Ohio and Louisiana named Henry Clay;
John Quincy Adams was chosen by the New England states. Sixty-
six of 281 members of Congress caucused and their nominee, Craw-
ford, suffered because of this support.

The Congressional caucus disappeared as a presidential nomin-
ating force in 1828. President John Quincy Adams was re-nominat-
ed by resolutions of state legislatures and his opponent, Andrew
Jackson, was first offered by the Tennessee Legislature.

The year 1830 saw the first national convention. The Anti-Mas-
ons, a new party so called because of their opposition to secret
orders, met in Philadelphia. Ninety-six delegates from 10 states
convened and when no agreement was reached on candidates
adjourned until 1831. One hundred twelve delegates from 12 states
sat at their next conclave and not only nominated a Presidential
and Vice-Presidential candidate but also issued an elaborate ad-
dress to the nation. This was the first party platform.

Stirred by the success of this development the Republicans as-
sembled in Baltimore, with 57 delegates representing 17 states,
and chose Henry Clay for President. Obviously the Democrats

Conventions
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would nominate President Jackson but there was some disagree-
ment as to who would be the Vice-Presidential candidate. Jackson
issued a call for a convention and only those delegates favorable
to Jacksonian thought were selected. This convention nomin-
ated Jackson by resolution, concurring with the nominations
made by the various states, and picked the President’s selection,
Martin Van Buren, as his running mate.

These early conventions were controlled by the party leaders,
particularly the elected officials. State conventions composed of
individuals appointed by county conventions selected the delegates.
Strong party allegiance was developed and the “spoils system”
was an added factor in controlling the conventions.

Meanwhile, the convention as a nominating mechanism was at-
tacked from several quarters, even by those who had formerly
been among its staunchest advocates. It was branded as undemo-
cratic, as not responsive to the party electorate and criticized
as unrepresentative of the party hierarchy. Thus in 1844, John
Calhoun expressed his dissatisfaction in the following terms:

“Instead of being directly or fresh from the people, the delegates to the
Baltimore convention will be the delegates of delegates; and of course re-
moved, in all cases, at least three, if not four, degrees from the people.
At each successive remove, the voice of the people will become less full
and distinct, until at last it will become So faint and imperfect as not to
be audible. To drop metaphor, I hold it impossible to form a scheme more
calculated to annihilate the control of the people over the presidential
election, and vest it in those who make politics a trade and who live or ex-
pect to live on the government.

Objectionable, as I think a congressional caucus for nominating a Presi-
dent, it is in my opinion far less so than a convention constituted as is pro-
posed. The former had indeed many things to recommend it. Its members,
consisting of senators and representatives, were the immediate organs of
the State Legislatures, or the people; were responsible to them, respec-
tively, and were for the most part of higher character, standings, or tal-
ents. They voted per capita, and, what is very important, they represented
fairly the relative strength of the party in their respective States. In all
these important particulars it was all that could be desired for a nomi-
nating body, and yet could not be borne by the people in the then purer
days of the republic. I, acting with General Jackson and most of the lead-
ers of the party at that time, contributed to put it down, because we be-
lieved it to be liable to be acted on and influenced by the patronage of
the government an objection far more applicable to a convention con-
stituted as the one proposed than to a congressional caucus. Far, however,
was it from my intention in aiding to put that down, to substitute in its
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place what I regard as a hundred times more objectionable in every point
of view.”i

Despite these drawbacks (some of which have been corrected
in recent years) and other forms of criticism, the convention
system survived all attempts to discard it. Moreover, no mas-
sive support could be mustered to radically change its proced-
ures. In early times, defenders of the convention argued that
Democracy was still a questionable experiment and urged a policy
of restraint. Later the general voter discontent prevalent in the
post Civil War and subsequent periods, which resulted from the
belief that there was a close alliance between corporate industry
and the two major political parties, was ineffectual in achieving any
substantial change. However, this reaction set the stage for a
movement which spearheaded such reforms as (a) the direct elec-
tion of U.S. Senators, (b) the initiative and referendum, (c) the
direct primary for nomination of state party candidates, and fin-
ally the passage of statutes in several states providing for presi-
dential pre-primary elections in one form or another.

The most recent development relative to conventions occurred
at the 1968 Democratic National Convention. The unit rule, long
a bone of contention by minority groups, was abandoned. More
significantly, a new rule was adopted, effective for the 1972 con-
vention. Hand-picked delegates by state political leaders without
benefit of a primary election or open state convention will no
longer be admitted. This rule is intended to insure full and time-
ly opportunity for all Democratic voters to participate in the na-
tional convention.

The evolution of the direct primary system dates back to 1842
when the Democratic voters of Crawford County, Pennsylvania
nominated candidates for county office.2 This new method was
followed in county elections in the Southern and Western states
but was not applied on a statewide basis until 1891 when the
Democratic party established this procedure by party rule in

Primary Elections

i Ostrogorski, M., Democracy and the Organization of the Political Parties,
Vol. 11, pp. 88-89, MacMillan Co., 1902.

2 Brooks, R.C., Political Parties & Electoral Problems, p. 261, 1933.
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South Carolina. However, Wisconsin was the first state to enact
a comprehensive, state-wide, mandatory primary law, doing so in
1903. This system proved popular and within a decade all but
four states had adopted some type of direct primary (Conn., N.M.,
R.I. and Utah). Today almost every state uses primary elections
to nominate party candidates for state-wide offices.

Insofar as presidential primaries are concerned, Wisconsin once
again was the leader. Although Oregon’s statute in 1910 is gen-
erally regarded as the first real presidential primary law, Wis-

*
consin (1905), Pennsylvania (1906) and South Dakota (1909) had
enacted statutes which gave the electorate some say in the selec-
tion of delegates and their presidential preference. The move-
ment gained impetus and within a decade 22 more states had
enacted statutes on this score (Ala., Calif., Fla., Ga., 111., Ind.,
la., Md., Mass., Mich., Minn., Mont., Neb., N.H., N.J., N.Y., N.C.,
N.D., Ohio, Tex., Vt, and W. Va.). Of this group, only Alabama
and Georgia provided for optional rather than mandatory prim-
aries. No further activity towards the enactment of presidential
primary laws was taken until 1939 despite President Wilson’s
recommendation for primaries in 1913 and the Progressive Party
support in 1924.

Political writers claim that many of these laws were drawn in
haste, and that compromises to secure their enactment rendered
some either unworkable or exercises in futility. This result moti-
vated several states to repeal their laws lowa and Minnesota
(1917), Vermont (1921), Montana (1924), North Carolina (1927),
Indiana (1929) and North Dakota (1935). Furthermore, the Texas
law was found to be unconstitutional in 1916.

Considerable time elapsed before presidential primary legisla-
tion gained further legislative approval. The states of Arkansas
and Nevada enacted original statutes in 1939 and 1953 respective-
ly, and Minnesota (1949), Montana and Indiana (both in 1953)
reenacted presidential primary provisions.

� In most recent years, Maryland repealed its statute after the
1964 elections.

The pertinent provisions of the more than dozen jurisdictions
with such laws are discussed in greater detail in the following
chapter.
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Federal Constitution
The Federal Constitution grants certain powers to Congress

with respect to presidential elections (Const. Art. 11, s. 1; Amends.
Art. XII, XXIII and XXIV). However it is silent in the case of
the power of Congress to provide by law for a presidential prim-
ary. In this connection, the Legislative Reference Service of the
Library of Congress defined the limits of Congressional jurisdiction
in a report to the U.S. Senate Subcommittee on Rules, when this
committee was holding hearings on S. 2570, a bill to authorize
the Attorney General to conduct preference primaries for nomin-
ation of candidates for President and Vice-President. The report
stated that:

“It can be argued with some plausibility that if the power of Congress
to regulate “elections” encompasses primaries, and if Congress has power
to preserve the purity and integrity of presidential elections, then Congress
may establish a national Presidential primary.

It may be observed that if Congress has a general power of criminal
legislation to assure the purity of the election of presidential electors,
even though it may be only as against extra-State influences, it may re-
sult that it has the same general power over the nominations by pri-
maries: if it has this general power over primaries, it may be difficult to
prevent the general course of centralization favored by the present Su-
preme Court from going to the length of national primary laws, which, in
the States, were based on this same power of preventing fraud, corruption,
and other undue influences.

But until the Supreme Court has spoken on the point, it must be con-
ceded that under the Constitution as now constituted, and in light of the
older cases on the restricted power of Congress, the authority of Congress
to establish national presidential primaries is at best only arguable. This
accounts for the fact that most of the legislative proposals dealing with
the matter have been In the form of amendments to the Constitution.”!

Since 1911, numerous proposals have been submitted to Con-
gress relative to a uniform nationwide system for nominating
Presidential and Vice-Presidential candidates. None, however, have
come close to passage.

The third party candidacy of former President Theodore Roosevelt
in 1912 spurred the introduction of reform legislation. Some 12
states held presidential primaries that year; the Progressives were

Federal Action

Hearing before the Subcommittee on Rules of the Committee on Rules &

Administration, U.S. Senate, 82nd Congress, 2d Session, March 28, 1952, p. 43.
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particularly disturbed at the lack of acceptance of such primaries
by the states generally. Thus, for several years thereafter num-
erous proposals to amend the Constitution were filed. One came
to a vote in the Senate and was defeated by a vote of 36 to 32.

President Woodrow Wilson in his message to Congress in 1913
declared:

“I feel confident that I do not misinterpret the wishes or the expecta-
tions of the country when I urge prompt enactment of legislation which
will provide for primary elections throughout the country at which the
voters of the several parties may choose the nominees for the presidency
without the intervention of nominating conventions."!

This message was in keeping with the Democratic platform of
1912 which had called for legislation in each state establishing
preferential presidential primaries.

The early proposals for a national presidential primary fell into
three general classes:

(1) A combination of a primary and convention, the action of the con-
vention to be limited;

(2) A combination of the convention and direct primary with the con-
vention proposing a party nominee, subject to ratification at the pri-
mary; and

(3) The elimination of the convention with provision for a direct, na-
tionwide primary for nominating presidential candidates.2

Each plan had certain variations which pointed out the numerous
problems involved. Questions arose as to (1) the method of elec-
tion (an overall plurality of popular votes or a plurality in a ma-
jority of the states); (2) the conduct of the primary by either
national or state agencies; (3) the eligibility of political parties;
(4) a uniform primary election date; and (5) uniform suffrage
qualifications.

These questions became moot as the 1916 presidential election
approached. President Wilson, with no opposition to speak of, was
assured of re-nomination by the Democratic party. The chief
Republican contenders, Charles Evans Hughes and Theodore Roose-
velt, did not enter any primaries. The result of this dulled the
desire for primaries. Although the Progressives under LaFollette

Congressional Record, 63d Congress, 2d Session, p. 44.
2 Overacker, L.A., The Presidential Primary, The MacMillan Co., 1926, p. 188.
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called for presidential primaries In their 1924 platform, no great
press was made for adoption. There then followed a period of
time within which interest in a presidential primary waned.

The pre-primaries since 1944 have brought a resurgence of in-
terest in the movement which has continued to the present day.
Candidates such as Willkie, Taft, Stevenson, Dewey, Kefauver,
Kennedy, Goldwater and Nixon who openly campaigned and used
presidential primaries in the way they were intended gave added
stimuli. Television coverage of the candidates and of the conven-
tions has made many people aware of nominating procedures.

This resurgence of interest has been reflected in the sharp rise
in the number of bills introduced in Congress in recent years.
Since 1950, measures have been filed in every session of Con-
gress to provide for presidential primaries. In 1952, 1961 and
1967, hearings were held by the U.S. Senate. 1 In 1956 the pro-
posal by the then Senator Danger of North Dakota was defeated
by vote of 69 to 13. In 1961, Senator Margaret Smith of Maine
joined with several of her colleagues to sponsor proposals that pro-
vided for a run-off election if no candidate received 50% of the
total votes cast in his party’s primary.2 To qualify for the ballot,
a candidate must secure signatures of registered voters amounting
from 1% to 2% of the total vote cast at the previous presidential
election. Another feature contained in this measure as well as in
all the other proposals was a uniform date for conducting the
elections.

Another proposal called for a candidate to secure signatures
totalling at least 5% of the total votes cast in the previous presi-
dential election from at least six states to be certified for the
ballot.3 A majority of the electoral vote would be necessary to
secure nomination.

None of these proposals were successful nor were any on which
hearings were held in 1967. The 1967 proposals wei'e similar in
content to those previously offered with the exception of one,
which authorized state legislatures to determine the rules for

i U.S. Senate, Committee on the Judiciary, Subcommittee on Constitutional
Amendments.

2 Senate Joint Resolution 1; Senate Joint Resolution 9.
3 Senate Joint Resolution 102 of 1961.
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the conduct of the primary.l This was an attempt to overcome
stumbling blocks such as suffrage, residence, and party affiliation
requirements which had stalled past efforts.

The American Bar Association in its report on reform of the
Electoral College has recommended that Congress be authorized
to provide by law for presidential primaries in the several states
in the event it finds state legislation on the subject inadequate.2

Most recently, the Committee for Economic Development has
recommended a national presidential primary on a uniform date.3

Although this source does not recommend that the results be
binding it is contended that the national conventions could ignore
the results only at their own peril.

Because of inherent problems, previously stated, approval at the
federal level seems highly dubious.

The major political parties nominate their candidates for the of-
fices of President and Vice President at national conventions
usually held in June, July or August prior to the general Novem-
ber election in presidential years. The national conventions are
not regulated by either federal or state law; they have no legal
standing, and are simply representative of the political sentiments
of the particular political party holding the convention.

The apportionment of convention votes to the states is made,
pursuant to party rules, by the respective national committees.
However, the national committee does not prescribe how each
state’s total allotted vote shall be assigned, or the process by
which delegates are chosen. This is left up to the individual
state party committee to do in accordance with tradition, party
rule or state statute. Hence each state differs to some degree in
the manner of choosing delegates.

Related Proposals

CHAPTER 111. STATE PROCEDURES

1 Senate Joint Resolution 28.
2 American Bar Association, Electing the President, 1967.
3 Committee for Economic Development, Financing A Better Election System,

December 1968.
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As indicated dn the following table, in nineteen states and the
District of Columbia the selection of delegates to the national
conventions is governed exclusively by statutory provisions.
Seventeen others have limited statutory regulation but allow the
party to decide such matters as apportionment of delegate votes
or the time of selection, and in some instances select the dele-
gates. Fourteen states have no statutory controls and leave the
matter entirely in the hands of the party.

Of the 19 states that control statutorily, 11 provide for the
election of delegates by primaries; l of the 17 jurisdictions that
share statutory control and party regulation, two prescribe pri-
maries, and in three states the party is permitted to hold a pri-
mary, under certain conditions (Ala., Ark. and Pa.). None of
the 14 states that vest exclusive dominion in the parties use a
primary for the selection of delegates.

Statutory Provisions.

TABLE 1. Delegate Selection Provisions

Combination of
Statute Party Rules Statutes and Party Rules

California Alaska Alabama
Dist. of Columbia Arizona Arkansas
Florida Delaware Colorado
Illinois Georgia Connecticut
Indiana Hawaii Idaho
Michigan Kansas lowa
Maryland Kentucky Maine
Massachusetts Louisiana Minnesota
Mississippi North Carolina Missouri
Montana Oklahoma Nevada
Nebraska South Carolina New Mexico
New Hampshire Tennessee New Jersey
New York Virginia Pennsylvania
North Dakota Washington Rhode Island
Ohio Texas
Oregon Utah
South Dakota Vermont
West Virginia
Wisconsin
Wyoming

1 Indiana holds a presidential preference primary but delegates are selected by
the party State convention.
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Constitutional Provisions

“. . . must be fully qualified elector and have such other and additional
qualifications as may toe prescribed toy the party.” (Art. VIII, s. 4).

“. . .

(to)
. . . enact laws to secure fairness in party primary elections,

conventions or other methods of naming party candidates.” (Art. XII, s.
247).

The Ohio constitution is most explicit of all the states in this
respect:

“All delegates from this state to the national conventions of political
parties shall be chosen by direct vote of the electors. Each candidate for
such delegate shall state his first and second choices for the presidency,
which preference shall be printed upon the primary ballot below the name
of such candidate, but the name of no candidate for the presidency shall
be so used without his written authority.” (Art. V, s. 7).

Delegate Selection Processes
The following table indicates the varied methods of selecting

national convention delegates among the states. It also discloses
the degree of participation, direct or indirect, of the party voter
in the selection process.

Some state constitutions contain general provisions relative to
presidential primaries and convention delegates. For example,
Louisiana’s Constitution states:

A provision in the Mississippi constitution authorizes the legis-
lature:

Most recently Hawaii, in 1968, adopted a constitutional amend-
ment which grants the legislature authority to establish presi-
dential primaries and prescribe the method of conducting them.

TABLE 2. Selection of National Convention Delegates

St. Con. Del. Co. Con.
Selected Del. Sel.

Selected by Selected by by Co. or by Local
State Elected St. Con. St. Comm. Dist. Con. Con.

Alabama X X
Alaska X XX
Arizona X
Arkansas X X?
California X
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TABLE 2. (Continued)

St. Con. Del. Co. Con.
Selected Del. Sel.

Selected by by Co. or by Local
St. Comm. Dist. Con. Con.

Selected by
Elected St. Con.State

Colorado X X X8
Connecticut
Delaware

X4
X4

Florida X
Georgia (see text)

Hawaii X
XT
X

X8X
X
X

Idaho
Illinois
Indiana
lowa

X4
X XX

X
X

XtKansas
XKentucky

Louisiana
Maine

X 6
XX

X4Maryland

Massachusetts Xi
Michigan X 5 X8X

X
XT

XX
X
X

Minnesota
Mississippi
Missouri X

XTXMontana
Nebraska X
Nevada XX X
New Hampshire X
New Jersey X
New Mexico X X 8X

X 5 &6New York 2
North Carolina X

X
X8
X

X
XNorth Dakota

Ohio X
X8X XOklahoma

Oregon Xi
Pennsylvania 2
Rhode Island

X5&6
8X

X X XSouth Carolina

South Dakota X
Tennessee X

X
X

X
X
X
X

X8Texas
Utah X
Vermont
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TABLE 2. (Continued)

St. Con. Del. Co. Con.
Selected Del. Sel.

Selected by Selected by by Co. or by Local
State Elected St. Con. St. Comm. Diet. Con. Con.

Virginia X X
Washington X X X 8
West Virginia X
Wisconsin X 3
Wyoming X X X 8

1 Pledged by result of presidential preference vote.
2 District delegates only.
3 Pledged if member of slate filed by a Presidential candidate.
4 State convention delegates elected.
5 At-large delegates only.
6 State committee elected.
1 District and county delegates elected.
8 Local convention delegates elected.

Some explanation is necessary insofar as several states are
concerned. Democrats in Alabama elect national delegates only
if the party itself calls for a primary and if there is opposition.
Otherwise the state Executive Committee of the Democratic party
consisting of 72 members elected by districts is empowered to
select the delegates. Republican delegates are generally selected
by a state convention whose delegates are named at local or dis-
trict meetings.

In Georgia, delegates to the Democratic national convention are
appointed by the chairman of the state Executive Committee,
with the approval of the Democratic Governor. Republicans gen-
erally use state and district conventions. District delegates are
picked at mass meetings and they in turn select state convention
delegates. If they so desired, however, they could hold a primary
election.

In Minnesota, local committee members are selected by party
caucus and they in turn choose county convention delegates. The
Democrats nominate national convention delegates at the county
level and then vote on their nomination at the state convention.
Republicans elect district delegates to the national convention at
district conventions and at-large delegates at the state convention.
State convention delegates are named by the district conventions.
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Finally, ward or county delegates are picked by caucuses or
mass meetings in six states (Alaska, la., Mo., Nev., N.D., and Vt).

Presidential Pre-Primary Development
The congressional caucus and the early national conventions

served to enhance the position of the party leader and the poli-
tician as a source of power and influence. Conversely, the voter
had little voice in party affairs, since the political parties were
not subject to regulation by statute or otherwise.

In time the states began to recognize and regulate parties and
their operation. California was the first to pass laws relative
to party conventions, doing so in 1866. However these early
statutes were loosely drawn, and in many instances were not
binding on the political parties. By the end of the century regu-
latory laws had become more detailed, were mandatory in char-
acter, and covered all the basic aspects of the convention. Some
authorities suggest that the regulated convention did not have a
fair chance to prove itself because at this point the popular di-
rect primary movement began sweeping the country.

It was contended that the national party convention would
serve as a vehicle to compromise and reconcile differences among
various factions of the party, and by capping the party structure,
it would integrate local party units to from an articulated whole.
However, the chief hope had been that the convention would give
the rank and file a strong voice in the nomination of their of-
ficials. In this it apparently failed. Because the national con-
vention capped a hierarchy of lesser conventions, nominations
were made by delegates of delegates of delegates, a system of
very remote popular control which provided ample opportunity
for the much-publicized political malpractices of the late Nine-
teenth Century. At and below the state level, the direct primary
very largely replaced the convention as a nominating medium;
even at the national level the presidential primary, an offshoot
of the direct primary movement, for a while threatened to re-
duce the national convention to the automatic type of action
of the electoral college.
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Wisconsin in 1903 was the first state to pass a compulsory
state-wide primary election law, and later in 1905 it enacted leg-
islation requiring the direct election of delegates to the national
conventions. Pennsylvania enacted legislation in 1906 providing
for election of district delegates but it was not used until 1912.
In 1910, Oregon became the first state to incorporate a prefer-
ence vote provision in its presidential primary statute. Initial ex-
periences with the presidential pre-primary were favorable and
within a decade 26 jurisdictions had such laws on their books.
However, after World War I the primary lost much of its appeal
and thereafter several states repealed their statutes. Currently
14 states hold presidential primaries. Another state, Hawaii,
may be added to this list as the voters of that state in late 1968
approved a new constitution which authorizes the legislature to
enact a presidential primary law.

Presidential primary laws may be classified under five general
headings, with variations in almost all. They provide for:

(1) Direct election of delegates but without provisions for a preference
vote for the Presidential candidates and pledging of delegates; or

(2) Preference vote, with selection of delegates by a convention; or
(3) Preference vote and direct election of delegates with (a) no state-

ment on ballot of delegates preference; (b) no statement but a promise
to abide by the outcome of the preference vote; and (c) statement
of preference on ballot by delegate; or

(4) Preference vote for president, with delegates to be chosen by candi-
date; or

(5) The listing of delegates’ preferences, without a preference vote.

Although most state presidential primary laws were enacted
to ascertain the will of the electorate and serve as a guide for
the delegates, these objectives generally have not been realized.
Reluctance of certain candidates to enter primaries lest they
be defeated or incur the wrath of local favorite sons have nulli-
fied in many instances the good effects anticipated. The follow-
ing tabular summary of the 1964 presidential primaries supports
such a conclusion.

Presidential Pre-Primary Statutes
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TABLE 3. 1964 Presidential Pre-Primaries

Democratic Candidates Republician Candidates
Johnson

State Johnson Wallace Stand InsiGoldwater Rockefeller Other*

California X XX
Florida X
Illinois X X
Indiana XXX X
Maryland X X

Massachusetts
Nebraska X X
New Hampshire X X X 3
New Jersey
Ohio

Oregon X XXX
South Dakota X
West Virginia X
Wisconsin X X

t Governor Welsh (Ind.); Senator Brewster (Md.) and Governor Reynolds
(Wis.).

2 Senator Margaret Chase Smith of Maine (111., N.H. and Ore.); Former Gov-
ernor Harold Stassen of Minnesota (Ind. and N.H.); Governor James Rhodes
of Ohio (Ohio); and Former Senator Henry Cabot Lodge of Massachusetts,
and Governor William Scranton of Pennsylvania (tooth in Ore.).

3 Henry Cabot Lodge won primary with “write-in” vote.

As the foregoing indicates, in only a few cases did these presi-
dential preference primaries produce a meaningful choice of the
party members. In at least eight states, Democratic voters had
no choice among presidential candidates; in three others they
could vote for stand-ins for President Johnson or for his opponent,
and in three states for the President only.

Similarly the Republican voter had a clear choice between Sen-
ator Barry Goldwater, the eventual nominee, and several other
candidates in only three states (Calif., N.H. and Ore.). Only
Oregon placed the nominees names on the ballot.

Recent State Proposals
Several states have amended their laws in most recent years.

Massachusetts changed its law to make the presidential preference
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vote binding on the delegates for the first convention ballot (Acts
of 1966, c. 407). A 1967 amendment to the Wisconsin statute
allows a person to vote for (1) a candidate who qualified for
the ballot by petition, or (2) none of the names shown, or (3)
he may write in his choice. The winner may name his delegates
and failing to do so the party is empowered to name them. The
primary is open and if choice (2) prevails then the delegates go
to the convention uninstruoted. This provision in the law makes
it possible for the voters to leave the choice of a nominee in the
hands of the delegates. In South Dakota slates of pledged dele-
gates can now appear on the ballot without the consent of the
Presidential candidate.

On the other hand, the Vermont Legislature defeated a bill
which provided for the direct election of 2/3 of the delegates with
the remaining 1/3 appointed by the State Committee (Senate,
No. 1058 of 1967). The delegates would have been bound by
the presidential preference vote until released by the candidate.
A proposal to empower State Central Committees to certify one
uninstructed delegation was considered by the 1968 Kentucky Leg-
islature (House, No. 249). However, a Presidential candidate
by petition and by payment of a filing fee ($250) could have the
names of his delegates placed on the ballot. If the Presidential
candidate won, then those delegates would be bound to vote for
him until released.

The wide diversification in state law can be best seen from
a comparison of several states’ laws. The following summaries
point out some of the basic differences.

Oregon. In addition to convention delegates, the names of
candidates seeking the office of President and Vice-President ap-
pear on the ballot. Presidential candidates are placed on the
ballot in two ways: (a) by petition containing not less than
1,000 registered party members’ names, or (b) by the Secretary
of State. In the latter case, if the Secretary decides an individual’s
candidacy is generally recognized in national news media through-
out the United States, he may place his name on the ballot. If

Selected State Laws
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the candidate does not wish his name to appear, he must file an
affidavit stating that “without qualification he is not now and
does not intend to become a candidate for said office at the
forthcoming presidential election.”1 A candidate for delegate must
file a pledge that he will use his best efforts at the convention
for the candidate of his party who wins the primary until (a)
such candidate is nominated, or, failing such, receives less than
35% of the convention vote; (b) the candidate releases the dele-
gate; or (c) two convention nominating ballots have been taken.

New Hampshire. As in Oregon, delegates to the national con-
vention are elected by popular vote. However, a candidate for
President or Vice-President is certified for the ballot by filing
approved signatures of 50 qualified voters of his party in each
congressional district.

The preference primary is advisory only. In any event, a vic-
torious delegate is bound if the ballot indicates that he is com-
mitted to a particular candidate, irrespective of that candidate’s
showing in the preference vote. The consent, in writing, of the
Presidential candidate is necessary.

Without the consent of the Presidential candidate a delegate
may state on the ballot that he is “favorable to
as candidate for President.”

California. Slates of delegates may have their slate placed on
the ballot by petition. Both pledged and unpledged slates are
permitted. However, the names of the delegates are not printed.
With the consent of a Presidential candidate, his name would
appear and should he receive the most votes, his slate of dele-
gates would be certified. In the case of an unpledged slate, the
name of the chairman of the unpledged slate only appears. Pledged
delegates sign an affidavit that they will support their nominee
in the convention.

Florida. Candidates for delegate may run as preferring a
particular Presidential candidate or be unpledged. Even though a

i Similar procedural and disclaimer provisions appear in the Nebraska and
Wisconsin statutes.
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delegate prefers a particular candidate, if elected, he is not re-
quired to vote for him.

Illinois. Delegates at large are selected by the state conven-
tions in June. Delegates from congressional districts are elected
by direct vote of the people and are free to vote for any candi-
date at the convention.

Presidential aspirants may petition to have their names placed
on the ballot by submitting 3,000 signatures. The presidential
preference vote is not binding on delegates.

Indiana. Although delegates are selected by either state or con-
gressional district conventions, their vote on the first convention
ballot is determined by the preferential presidential primary. Del-
egates are free to choose whomever they wish on subsequent bal-
lots.

A candidate for President, in order to have his name appear
on the ballot, must file 5,500 signatures; at least 500 from each
congressional district.

The National Municipal League has endorsed as “worthy of
attention” an “Outline of a Model State Presidential Primary
Law”. 1 The salient features of this model law are:

(1) Election of convention delegates in a closed primary;
(2) Prior party registration;
(3) Listing of a slate of uninstruoted delegates by the party

state committee;
(4) Listing of a slate of pledged delegates by a Presidential

candidate upon payment of filing fee;
(5) Setting of a primary election date not earlier than June;
(6) Selection of delegates on the ratio of the total vote cast

for their slate and thereafter on their individual vote to-
tals; and

(7) Release of pledged delegates if Presidential candidate re-
ceives less than 10% of convention vote or from only one
state, and after third convention ballot.

Model Presidential Primary Law

1 National Municipal League, Presidential Nominating Procedures in 196Jf, A
State by State Report.
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As was the case nationwide, in the early days of the Republic,
Massachusetts recommended Presidential candidates by resolution
in the Legislature. With the advent of the convention system, of-
fice holders and party leaders by virtue of their position were
appointed as delegates to the national conventions. Slowly a sys-
tem of selecting delegates evolved which gave recognition to the
electorate and the party member at the “grass roots” level.

In 1904 the General Court enacted legislation providing for the
selection of national convention delegates by state conventions,
the members of which had been chosen by local caucus (c. 179).
A radical change occurred in 1912 with the passage of a law
providing for the direct election of delegates to the national con-
vention (c. 254). Moreover, this statute authorized the name of
Presidential and Vice-Presidential candidates to appear on the bal-
lot by filing nomination papers in the same manner as a can-
didate for state-wide office. A later amendment permitted dele-
gates to show on the ballot their preference for President, pro-
vided the candidate had given his written consent (Acts of 1916,
c. 16). This same act eliminated the authorization to place the
names of Presidential and Vice-Presidential candidates on the bal-
lot by petition.

No significant proposals for major changes in the presidential
primary law were offered again until 1928. Veteran political ob-
servers indicate that the split caused in Republican ranks by the
Bull Moose Party and the inability to muster strong primary sup-
port for the “regular” Republican nominees in 1912 and 1916
made the Republican leadership in the state wary of changing
the pre-primary statutes. However, Governor Alvan Fuller in a
Special Message to the Legislature focused attention once again
on presidential pre-primaries. This message sought permission for
a voter to indicate, by write-in, his presidential preference in
the April primaries (House, No. 1102 of 1928). Although rejected,
it presaged legislation to come.

Four years later, the Legislature provided, by statute, that the

CHAPTER IV. MASSACHUSETTS LAW

Early Developments
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national convention delegates be selected by the state convention
with no provision for a statement of presidential preference (Acts
of 1932, c. 310). Several years later the provisions of Chapter
16 of the Acts of 1916 authorizing candidates for delegates to
indicate their presidential preference on the ballot were reenacted
(Acts of 1938, c. 473).

With the exception of two statutes which permitted a delegate
to list public offices he had held on the ballot and a prohibition
against his name appearing more than once on the ballot no
major changes occurred until the early 1950s (Acts of 1947, cc.
31 and 338, respectively).

The only comprehensive study of the Massachusetts presidential
pre-primary law resulted from a bill filed in 1948 (Senate, No.
562). This proposal called for the abolishment of the direct elec-
tion of national convention delegates, and for their appointment
by district conventions and the state convention. The matter was
referred to a study commission by the General Court.

Instead of recommending abolition, however, the commission
advocated strengthening the presidential primary in the following
respects; (1) only delegates pledged to a particular candidate would
appear on the ballot; and (2) the consent of Presidential can-
didates would be necessary (House, No. 2048 of 1949). It felt this
method would generate more interest among the electorate and
be more meaningful than the election of unpledged delegates. The
difficulty of no candidate willing to give his consent could result
in no election as no provision was made in its proposal to cover
this point. This proposal was similar to our present law in that
delegates are bound (although not by their pledge, but by the
presidential preference vote) and consent of the candidate is re-
quired.

Although the recommendations of the commission were not
adopted, another intraparty contest similar to the Roosevelt-Taft
struggle in 1912 brought about further change in Massachusetts
law (Acts of 1951, c. 764). The proponents of this measure were
principally Eisenhower Republicans. Fearing that General Dwight
D. Eisenhower would not assent to the use of his name on the
ballot it was their feeling that this measure which called for a
space on the ballot to write in the voters’ choice for President,
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although not binding, would reflect a clear cut expression of the
preference of Republican voters for Eisenhower or Taft. Demo-
crats generally opposed the bill and, it is reported, Governor Paul
A. Dever signed the measure reluctantly. He along with Demo-
cratic legislators who opposed it viewed it as an attempt to limit
party control of the presidential pre-primary process.

Except for the passage of an act authorizing a candidate to
signify on the ballot that he was a veteran (Acts of 1956, c. 74),
and an act changing the number of signatures necessary to secure
placement on the ballot (Acts of 1957, c. 299), no further action
was taken until 1966.

The Commonwealth’s presidential primaries are provided for by
General Laws, Chapter 53, Sections 70A through 70K. The most
significant and probably most controversial feature is found in
section 701. This section, adopted in 1966, for the first time in
Massachusetts history makes the entire delegation responsive to
the vote of preference cast by the party’s voters, no matter what
candidate each delegate may have expressed preference for in his
ballot statement or otherwise. This obligation is binding, however,
only on the first ballot cast at the convention and only the
candidate can release the delegation from this obligation. And it
has been ruled, when the question as to whether this was a legal
or merely a moral obligation was raised, that section 22 of Chapter
56 of the General Laws applied. This section provides “. . . an officer
or member ... of a political convention, upon whom a duty is
imposed by law, who . . . wilfully fails to perform such duty,
or who . . . wilfully performs it contrary to law, shall be punished
by a ifine ... or by imprisonment . .

.”

Another noteworthy change effected in 1966 was that if the
slate of delegates at large and alternate delegates at large have
no opposition then their names shall not appear on the ballot.
This precludes an election and thereby also the entrance of sticker
or write-in candidates in the contest. This same change effects
ward and town committees. It would be possible then for the
ballot to contain only three contests, presidential preference, dis-
trict delegate and alternate, and state committee.

Present Massachusetts Law
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The law also prescribes that at least two rather than one dele-
gate be elected from each district. Other than these above noted
changes the states presidential primary law remains virtually the
same as it has been for several decades.

One proposal defeated in 1968 called for the repeal of the 1966
statute. With the experience of one presidential primary under
the new law behind them, lawmakers have filed a dozen measures
in this area for consideration by the 1969 General Court. Some of
these measures call for further regulation of the total number
of delegates to be elected; one calling for two-thirds of the dele-
gates to come from congressional districts. Several similar pro-
posals patterned after the Oregon law would authorize the Sec-
retary of State to determine which candidates would appear on
the pre-primary ballot. Another bill would eliminate the binding
provisions of the present law on the elected delegates. And lastly,
under the terms of another petition, all delegate candidates would
be placed on the ballot, whether or not there was opposition.

Opponents of presidential preference primaries claim that so
long as primaries are on a state basis, it is possible for a candidate
to avoid entering those that he thinks he may lose or in which
he may anger the local party bosses. Thus, the voter is not
always afforded the opportunity to choose between all major can-
didates. Too, the winner of such a primary on occasion argues
from the result that his candidacy has substantial public support
which actually could be nonexistent or at best questionable. Pro-
ponents argue that with a primary in every state each candidate
would have to enter all of them. They claim a draft at the con-
vention would be nearly impossible because most delegates would

Current Amendatory Proposals

CHAPTER V.

PROS AND CONS OF
PRESIDENTIAL PREFERENCE PRIMARIES

State Selectivity
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be either pledged or be responsive to evidence of a candidate’s
public support.

Opponents of the presidential pre-primary assert that primaries
strengthen the bargaining power of party bosses. In many in-
stances, party leaders have selected a “favorite son” so called,
and present him as a candidate for President. Opponents contend
the aim is not nomination of the candidate but control of the
state delegation. They further claim that the more explicit the
law in binding the delegates, the easier it is for the “favorite
son” to impose his will on them in the final selection of a nominee.
They further state, that in many cases, out of courtesy to “favorite
son” candidacies, major candidates are reluctant to enter many
primaries.

On the other hand, proponents, although they admit defects in
some state laws, insist that a requirement making it mandatory
for a candidate to be entered in a primary, with or without his
consent, upon presentation of a reasonable number of signatures
by petition would eliminate “favorite son” candidacies. Further, a
prohibition against a candidate’s withdrawal from a primary with-
out a signed statement that he is not a candidate for his party’s
nomination would act as a deterent against withdrawal. Finally,
the alleged weaknesses pointed out by the opponents are technical
flaws and not flaws in principle, the broad principle being the
people versus the bosses.

Proponents of the presidential preference primary insist that
the problem of contributions and expenditures and of financial
obligations of public officials relates to our entire electoral system.
Thus, it should not in justice be used against any one phase of
this system, such as the presidential primary. Opponents, how-
ever, assert that our presidential campaigns now are the longest
and most expensive of any democratic political system. The party
certainly cannot finance or choose a candidate in an intraparty
fight. Hence, candidates must rely on certain individuals or inter-
est groups for money. In the view of the opponents, this situa-
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tion will make the particular candidate more responsive to spe-
cial interests rather than to the general electorate or party voter.

Opponents assert that primary contests tend to aggravate rather
than alleviate differences within a party. Thus it is more difficult
to compromise regional and group interests which they further
assert is necessary for the preservation of the two party system.
Proponents counter this by contending that primary fights would
eliminate the bitter struggles that erupt, such as occurred in both
conventions in 1952. On the Republican side Dwight Eisenhower
was pitted against Robert Taft; on the Democratic side Adlai
Stevenson against Estes Kefauver. Further, they insist that prim-
ary battles at the state level sow the seeds for party factional
spats and in reality, party quarrels are of little concern to the
public at large.

Voter Participation
Because voter participation in general elections is poor and in

primaries so much worse, a winner’s claim that he is his party’s
choice lacks validity, according to opponents. The question they
ask is does a candidate who wins a primary in which only a
small percentage of the people participate really represent the ma-
jority voice of his party? Does not a convention nominee, although
chosen chiefly by party leaders, represent the voice of the party
at least as much, if not more so? They state that the fact has
not yet been established that the will of the people on every
occasion for every purpose can best be determined at the ballot
box.

Proponents argue that lack of voter participation is not con-
fined solely to presidential primaries. They contend that more
explicit laws relative to entrance of major candidates in each
primary and meaningful presidential preference vote provisions will
increase voter turnout. They cite the heavy 1952 write-in vote in
those states with no provisions for presidential preference to sup-
port this argument.

Party Discipline
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Opponents claim that the preferential primary destroys flexi-
bility in the choice of a Presidential nominee. They argue that a
delegate should not go to the convention so tightly bound to a
candidate that he cannot use his own discretion unless the can-
didate releases him, trades his vote or is hopelessly beaten. An
uninstructed delegate can play a more vital role by having more
influence on party leaders as well as being able to freely choose
from among several candidates. Opponents views are probably
best sumned up in the following quote relative to the role of
the convention:

The party convention places a premium on party harmony. It reveals
in a beating glare of publicity any thin spots and holes in the party fabric.
Hence the impetus of the whole procedure is toward agreement. Pro-
longed dispute is greatly feared. ... A convention must try to unify a
party not inherently unified. Its purpose is not to examine intellectual dif-
ferences but to seek terms of agreement. When differences cannot be re-
conciled, the politicians seek to unify in the face of disagreement. A party
convention offers them the opportunity to negotiate and human materials
with which to work. . .

.

The party convention may likewise be viewed as an excellent implement
for compromise. Compromise in politics is not achieved simply through
argumentation. The process entails bargaining and manipulation as well.
There are various levels and types of compromise. To reach such peaceful
adjustments of interests requires an area for movement and something
with which to trade and barter.

The party convention creates a human situation and provides scope
under general rules of the game for elaborate interrelationships. Here
consesslons of many types can be made and victories in various terms are
possible. The range of satisfaction is great, and disappointment on one
count may be compensated on another. There must be something where-
with to compromise.!

Proponents are somewhat divided on the role of the con-
vention. Some feel the present convention system does no more
than enhance the power of political bosses. They feel compromise
and other interests should be subordinated to that of majority
rule. Senator Smathers of Florida speaks for this view:

... I urge the prompt enactment of legislation which will provide for
primary elections throughout the country at which the voters of the sev-
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i Herring, Pendelton, The Politics of Democracy, New York; Rinehart and
Company, 1940, pp. 229-230.
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eral parties may choose their nominees for the presidency without the in-
tervention of nominating conventions. I venture to suggest that this legis-
lation should provide for the retention of party conventions, but only for
the purpose of declaring and accepting the verdict of the primaries and
formulating the platform of the parties.i

Former Senator Paul Douglas holds a more moderate view. He
is concerned with whether a simple plurality or a majority would
be necessary to nominate. He claims consideration should be giv-
en to run-off primaries and declarations by the several states
that the winners of the pre-primary in their state should be the
official party nominee. Thus, although favoring the primaries he
still believes in retention of the convention, as indicated by the
following:

I am not one who says you must abolish the convention system because
of the obvious fact that you may have a situation in which no candidate
has a majority of votes. Whenever this occurs a convention is definitely
necessary. But the point is that if the presidential preference primary
were extended the range of choice of the convention would be limited
and it would be hard for the convention to go against the public will . . .2

1 Senator George A. Smathers, to the United States Senate, January 29, 1952.
Cited from Congressional Digest, March, 1952, p. 86.

2 Senator Paul H. Douglas to Subcommittee on Rules, Cited from Preference
Primaries for Nomination of Candidates for President and Vice President,
p. 8.

Finally, advocates argue that any technical or electoral problems
can be solved by proper legislation.
















