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By the Senate, in concurrence, July 11, 1968

I

®ljp (Emumomupalth of Haasartyufltftta

ORDER AUTHORIZING STUDY

(House, No. 4884 of 1968)



CONTENTS
PAGE

Order Authorizing Study 2
Letter of Transmittal to the Senate and House of Representatives . . 4
Letter of Transmittal to the Legislative Research Council .... 5
Summary of Report 7

CHAPTER I. INTRODUCTION 14
Origin of Study 14
The Labor Movement in the Private Sector 14

CHAPTER 11. LABOR MOVEMENT IN PUBLIC SECTOR .... 16
Introduction 16

� Federal Activity 17
State and Local Developments

. . .18
17

CHAPTER HI. DEVELOPMENTS OF MASSACHUSETTS LAW ON
PUBLIC EMPLOYEE UNIONS 19

Earlier Law 19
Present Laws on State and Local Employees 20
Points of Difference 21

CHAPTER IV. EMPLOYEE AND EMPLOYER REPRESENTATION . 22
General Growth of Union Membership 22
Teachers Organizations 24
Massachusetts Scene 25
Employer Representation 26
Comparison of Bargaining in Private and Public Sectors . . .27

CHAPTER V. EFFECTIVENESS OF PRESENT LAW . .
. .28

General Favorable Observations 28
Experience of State Labor Relations Commission 29
Experience of Board of Conciliation and Arbitration . . . .30
Contrary Opinion of Fire Fighters 30

CHAPTER VI. THE RIGHT TO STRIKE 31
Futility of Strike Ban 32
Change in Recent Thinking 32
Contrary Views 33

CHAPTER VII. CRITICISMS AND SUGGESTED
STATUTORY AMENDMENTS 35

Employees’ Views 35
Employers 38
American Arbitration Association . . 40
“Model Cities” and Collective Bargaining 41

A. Municipal Employees Collective Bargaining Act 43

APPENDIX



To the Honorable Senate and House of Representatives:
*

GENTLEMEN:—The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to the effectiveness of the Massachusetts municipal employees’ col-
lective bargaining law (General Laws, c. 149, ss. 178 G through
178N). This report was required by House Order, No. 4884 of 1968,
which is reprinted on the inside of the front cover hereof.

As is customary with Bureau publications, this report contains no
recommendations for legislative action and does not necessarily
reflect the opinions of the members of the Council.

Respectively submitted,

SEN. JOSEPH D. WARD of Worcester
Chairman

REP. JOSEPH B. WALSH of Boston
Vice Chairman

SEN. ANDREA F. NUCIFORO ofBerkshire
SEN. JOHN F. PARKER of Bristol
SEN. ALLAN F. JONES of Cape and Plymouth
REP. DAVID J. O’CONNOR of Boston
REP. RAYMOND F. ROURKE of Lowell
REP. ANTHONY J. SCALLI of Boston
REP. SIDNEY Q. CURTISS of Sheffield
REP. HARRISON CHADWICK of Winchester
REP. BELDEN G. BLY, JR. of Saugus
REP. ARTHUR L. DESROCHER of Nantucket
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To the Members of the Legislative Research Ccnmcil

GENTLEMEN:—House, No. 4884 of 1868 directed the Legisla-
tive Research Council to study and report on the effectiveness of
the Massachusetts municipal employees’ collective bargaining law
and of ways and means of resolving deadlocked disputes thereunder
without resort to strikes or boycotts.

The Legislative Research Bureau submits a report in accordance
with the above directive. Its scope and content have been restricted
to statistical and fact finding data, without recommendations.

The preparation of this report was the primary responsibility of
Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL





Origin of Study

In 1967, the Legislative Research Bureau supplied information
to Representative Karl S. Nordin of East Bridgewater relative to
problems which had arisen in the administration of the Municipal
Employees’ Collective Bargaining Act. Subsequently, the same rep-
resentative filed an order calling for study on the effectiveness
of that statute. This report has been prepared in compliance with
that order, which was approved by both Houses of the General
Court.

Labor Movement in the Private Sector

The industrial revolution of the Nineteenth Century lent great
impetus to the labor movement in the United States. For a long
time, both union organizers and unions were looked upon as left
wing, radical elements of society. Massachusetts in 1842 was the
first state to rule unionism a legitimate activity.

In 1885, unions were united in a nationwide organization, the
American Federation of Labor. A half century later, a competing
national labor organization was founded, the Congress of Industrial
Organizations. The tw o merged in 1955 into what is known today
as the AFL-CIO. Subsequently, two large unions, the Teamsters
and the United Auto Workers, broke away from the parent body.
The three groups represent some 20 million workers, or approxi-
mately 85% of the organized labor force in the United States.

Federal Labor Legislation

The first formal recognition of unionism on the federal level came
in 1926 with the passage of the Railway Labor Act. Then followed
the Norris-LaGuardia Act of 1932 forbidding strike injunctions and
“yellow-dog” contracts.
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By far the most important federal statute, however, was the
National Labor Relations Act (NLRA) of 1935. This statute for
the first time spelled out labor’s right to organize, bargain collec-
tively, and to strike.

Subsequent federal statutes, the Taft-Hartley Act of 1947 and
the Landrum-Griffin Act of 1959, clarified and modified the NLRA,
particularly by providing curbs to labor excesses.

Of special significance to this report is the fact that all this fed-
eral legislation specifically denied to federal, state and local govern-
ment employees the right to organize and bargain collectively.

Labor Movement in the Public Sector
Federal

Employees in many departments of the federal government had
organized their own associations for years before the Civil Service
Act of 1883. After that Act, federal workers were even more vigor-
ous in their efforts to organize. However, the groups so formed
were not really unions. They had no right to bargain, let alone
strike. Their economic power lay in their ability to exert pressure
on the Congress. As noted above, they were excluded from all the
liberal federal labor legislation of this century.

However, in 1962 President John F. Kennedy, by Executive Order
No. 10988, gave federal employees the right to organize and to
bargain collectively.

State and Local
About 40 states formally permit unionization and collective bar-

gaining by government workers. In some of them, this right is pro-
tected by constitutional provisions. A few have issued Executive
Orders on this score but in the majority (25) this authority has
been conferred by statute. However, their procedures differ widely.
Some grant the privileges to state employees, but not to local em-
ployees; in other states exactly the contrary is true; some states
allow unionization, but not bargaming; and many exclude various
categories of employees from participation, usually those whose
duties involve public safety.

Only three states, Georgia, North Carolina and Virginia, prohibit
unions of public employees, and of the 40 which do specifically per-
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rnit them, all except one forbid strikes. The one exception, Cali
fornia, is silent on the subject.

Massachusetts Developments

During World War 11, the State Commission of Administration
and Finance issued an official memorandum, recognizing the right
of state employees to organize.

A 1958 statute clarified this right, but it really amounted only

•to a statement of policy. Another statute in 1960 authorized cities
and towns to bargain collectively with their employees, but it
was permissive, not mandatory, and dealt in generalities, not de-
tails. This statute was repealed in 1965.

Present Law

Finally, in 1964 and 1965, two comprehensive laws were enacted,
the first applicable to state employees and the latter to local em-
ployees (G.L. C. 149, s. 178F-178N). These statutes authorize union-
ization and collective bargaining; provide the machinery for deter-
mining who shall represent employees, when there is a doubt; define
“prohibited labor practices”; spell out procedures to be followed
when impasse results; and prohibit strikes by either local or state
employees in Massachusetts.

Differences
There are some rather significant differences in the two statutes,

which most observers feel should be reconciled.
The municipal employees’ statute specifically alludes to “wages”

and “conditions of employment” as proper subjects for bargaining.
The state employees’ statute, although bestowing the right to “bar-
gain collectively” omits reference to the subject matter of such
bargaining. Some doubt has arisen, therefore, as to the right of
state employees to bargain collectively on the matter of wages.

The municipal statute assigns to the State Board of Conciliation
and Arbitration the function of selecting fact-finders in cases of
impasse. The state employees’ statute vests that function in the
Director of Personnel in the Executive Office for Administration
and Finance. There would seem to be no need for two groups of
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fact-finders. Furthermore, in a labor dispute between state em-
ployees and the state, selection of fact-finders by the Director
of Personnel might be regarded with some skepticism by the
employees.

Another important difference in the two statutes is in the lan-
guage used to prohibit strikes. The state law forbids strikes or en-
couraging of strikes by employees, unions or their leaders. The
municipal law refers only to employees.

Employee and Employer Representation

Increase in Government Employee Unions
In the past decade, the dynamic sector of the labor movement

has been in government sendee. During that time unions in private
industry have increased their membership by a little more than
10% while membership in government unions has practically
doubled. The largest union of federal employees contains about
300,000 members. There are several other smaller unions plus the
various postal workers’ unions. As of October 1, 1967, 18 different
federal unions represented more than a million employees for bar-
gaining purposes.

On the state and local level, the largest union, the American
Federation of State, County and Municipal Employees (AFSCME),
has doubled in size in the past five years, and nowr represents
approximately 400,000 employees.

Organized firemen are usually associated with the International
Association of Fire Fighters, affiliated with the AFL-CIO, as is
the AFSCME.

Teachers’ Organizations

For many years teachers were members of only one group, the
National Education Association (NBA). This was a staid, pro-
fessional organization which frowned upon strikes, work stoppages
and demands. However, with the emergence of the American Fed-
eration of Teachers, particularly in metropolitan areas, the NEA,
has been forced into a much more militant stance.

The NEA still represents more than a million of the 1,720,000
teachers in the United States, and the AFT, an AFL-CIO affiliate,
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has about 165,000 members. Today, there is little to choose between
the policies of the two teachers’ organizations.

Sfafe Scene
In Massachusetts, the pattern is very similar to the federal ex-

perience. The AFSCME represents some 19,000 state and 16,000
municipal and county employees. Police, where organized, are either
in AFL-CIO affiliates or belong to independent associations. Most
firemen are organized and are members of the Associated Fire
Fighters of Massachusetts, a subsidiary of the InternationalAssoci-
ation of Fire Fighters.

The great majority of teachers are members of the Massachu-
setts Teachers Association, an affiliate of the NEA. Teachers of
some twenty-eight communities, including Boston, belong to AFT
affiliates.

Employer Representation
In bargaining negotiations, government employees are almost

always represented by experienced union leaders and attorneys.
Local government has not been so fortunate. The statute assigns

the bargaining function in cities and towns to the chief executive
officers, whether elected or appointed. In some cases, the executive
officer delegates the function to an aide, a city counsel, a depart-
ment head, etc. The result is that bargaining for local government
employers is pretty well fragmentized. The only exception is in
school departments, whose employees must bargain with school
boards.

The problem is further compounded in towns whose bargaining
agencies are boards of selectmen. But, every town has some inde-
pendently elected department heads who administer the functions
of their employees. The latter are thus forced by the law to bargain
with the selectmen, to whom they are not responsible. Furthermore,
many towns have personnel boards. If the selectmen delegate bar-
gaining authority to some agency other than the personnel board,
the net effect is the creation of another such board.

Effectiveness of Present Law

Of the ten leaders interviewed as representing labor, government,
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management and mediation in the preparation of this report, all
but one agree that the Massachusetts municipal employees’ bar-
gaining statute has worked well. The lone exception is a spokesman
for the fire fighters union. The experience of the two state agencies
responsible for the administration of the statute is most impressive
in this respect.

Labor Relations Commission
Under the statute, this body deals with all disputes involving the

determination of employees’ bargaining units, and with all com-
plaints as to unfair labor practices.

More than 500 matters have been officially referred to the Com-
mission since the law became effective in February, 1966. All mat-
ters have been resolved, except for one now before the courts on
a point of law. The Commission stresses the absence of strikes, in
marked contrast to the experience of other states, as evidence of
the law’s effectiveness.

Board of Conciliation and Arbitration
This Board is charged by the statute with providing mediators

and fact-finders when impasse results. Of more than 100 referrals,
all have been resolved except for a couple still awaiting disposition.
This Board also points to the absence of strikes as an indicator of
the statute’s effectiveness.

The Right to Strike

In recent years, there been a definite change in the opinions of
experts and in the attitude of the public relative to the right of
government employees to strike. Many now believe that, apart from
those concerned with public safety and health, public employees
should have that right. In many instances, it is argued that work
stoppages by government employees have far less impact on the
public than strikes in industries which provide essential services.

Recent experiences have shown the futility of the strike ban.
Where the penalty is a fine, it is readily paid, in most instances,
without a serious drain on the union treasury. Union leaders have
served prison sentences and emerged heroes. Loss of jobs as a pen-
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alty is obviously impractical, because no large city could replace
thousands of qualified teachers, policemen or firemen. The strike is
labor’s ultimate and most powerful weapon and the public employee
without that weapon enters the bargaining arena at a tremendous
disadvantage.

On the other hand, the public employer is likewise deprived of
alternatives available to the private employer. Government cannot
institute a lockout, cannot stockpile, cannot move services else-
where and cannot go out of business.

Furthermore, the public employee can always exert political pres-
sure, a course of action not often available to employees in private
industry.

Criticism and Suggested Changes

The fact that representatives of labor, government management
and intermediaries are almost unanimous in their opinion that the
municipal employees’ collective bargaining law has so far proved
highly effective, does not mean that these same people have no
complaints or suggestions to make.

Labor has two major faults to find with the statute. First, bar-
gaining agreements containing salary adjustments must be ap-
proved by the appropriating authority. Often appropriations are not
made to fund the contract’s provisions, particularly wage adjust-
ments. Labor wants such agreements to be made binding. Second,
the terms of bargaining agreements are subject to existing statutes.
This provision has also caused frustration and bitterness, and labor
would like to make the agreements valid, regardless of previous
statutes.

Government management complains that the municipal em-
ployees’ collective bargaining law does not prohibit imion leaders
from encouraging strikes and provides no penalties for strikers.
Management also suggests that the law be clarified to permit organ-
ization and collective bargaining by supervising personnel who do
not exercise policy-making functions.

Impartial experts in the field of labor relations caution against
major changes in the present statute until enough time has elapsed
to allow a broader experience and sounder perspective.
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IIn March of 1967, Representative Karl S. Nordin of East Bridge-
water asked the Legislative Research Bureau for information rela-
tive to problems which might have arisen in the administration of
the Municipal Employees Collective Bargaining Act (G.L. c. 149,
ss. 178G-178N; Acts of 1965, c. 763, as amended). On April sth,
1967, a brief mimeographed report was sent to him, listing the
important provisions of the Act and pointing out several areas of
doubt, confusion and conflict.

Subsequently, Representative Nordin filed an order calling for a
study by the Legislative Research Council on the effectiveness of
the same statute, including means of resolving disputes without
resort to strikes or boycotts (House, No. 4884 of 1968). This order
was adopted by the House of Representatives on July 10, 1968, and
by the Senate, in concurrence, on July 11. It is reprinted in full on
the inside cover of this report.

Historical Development. The Nineteenth Century and the first
quarter of the Twentieth Century were marked in the United States
by violent and inconclusive strikes. For many years, union organ-
izers were regarded as criminals. Massachusetts, in 1842, was the
first state to rule unionism a legitimate activity, (Commonwealth
v. Hunt, If Metcalf

Unions had to fight bitterly for higher wages, for a 12-hour day
and then a 10-hour day. Industrial employers retaliated with such
weapons as the “yellow-dog” contract, 1 strike injunctions, company
unions and strike breakers.

ulhr (Cmmmnuiu'altlt of Maaaarlfuaritß

COLLECTIVE BARGAINING AND
LOCAL GOVERNMENT EMPLOYEES

CHAPTER I. INTRODUCTION

Origin of Study

The Labor Movement in the Private Sector

LAn employment contract in which the employee agreed not to join a union.
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In 1885, Samuel Gompers founded the American Federation of
Labor (AFL), the first nation-wide employee association. Some
50 years later, in 1936, John L. Lewis, President of the United Mine
Workers, led eight unions out of the AFL to form the Congress of
Industrial Organizations (CIO). The dispute between the labor
giants centered on whether a worker should be unionized by craft
(AFL) or by industry (CIO).

In 1955, the two organizations merged into the AFL-CIO. This
group, together with the Teamsters Union which was expelled from
the parent organization in 1957 and the United Auto Workers which
voluntarily withdrew in 1968, represent nearly 20 million American
workers, approximately 85% of the organized labor force in the
United States. The remainder are members of local or independent
unions.

The union of today is probably the natural development of the
guild of the Middle Ages and the industrial revolution of the Nine-
teenth Century.

Massachusetts Statutes. As noted above, Massachusetts was the
first state in the country to rule unionism a legitimate activity.
Other pioneering labor legislation enacted in Massachusetts includes
(a) the creation of the first Bureau of Labor statistics in 1869 (C.
102) and (b) the passage of the first minimum wage law in 1912
(C. 706). Moreover, the Commonwealth was one of the leaders in
passing a “baby” Wagner Act (G.L. c. 150A), doing so in 1937. That
statute declared it to be the policy of the state to encourage workers
in private industry to organize and bargain collectively.

Federal Legislation. During World War I, the War Labor Board
was created to preserve harmony between management and labor
in essential industries. The Board recognized the right of workers
to organize and to bargain collectively. This was the first official
acknowledgement of these rights on the federal level.

In 1926, Congress passed the Railway Act, which recognized the
railway union and set up procedures for the settlement of disputes.
The Norris-LaGuardia Act of 1932 continued the pro-labor momen-
tum by forbidding injunctions against strikes and by outlawing
“yellow-dog” contracts, in addition to authorizing peaceful strikes
and peaceful picketing.
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Then followed three major pieces of federal labor legislation. The
first and most important was the National Labor Relations Act of
1935, popularly known as the Wagner Act, from the name of the
New York senator who sponsored it.

The Wagner Act recognized the right of labor to organize and
bargain collectively. It created a National Labor Relations Board
with the authority to decide disputes as to bargaining units and to
prevent unfair labor practices, particularly by employers.

The Taft-Hartley Act of 1947 and the Landrum-Griffin Act of
1959 were basically amendments of the Wagner Act, designed to
clarify and strengthen the earlier statute, although these statutes
also provided curbs to labor excesses.

Of particular interest, however, is the fact that all three laws
specifically excluded federal, state and local government employees
from consideration. In other words, government employees were
not granted the right to organize and bargain collectively.

“To tolerate or recognize any combination of Civil Service employees
of the Government as a labor organization or union is not only incom-
patible with the spirit of democracy, but inconsistent with every princi-
ple upon which our Government is founded. Nothing is more dangerous
to public welfare than to admit that hired servants of the state can dic-
tate to the Government the hours, the wages, and conditions under which
they will carry on essential services vital to the welfare, safety, and secur-
ity of the citizen. To admit as true that Government employees have
power to halt or check the functions of Government, unless their demands
are satisfied, is to transfer to them all legislative, executive, and judicial
power. Nothing would be more ridiculous.

Much as we all recognize the value and the necessity of collective bar-
gaining in industrial and social life, nonetheless, such bargaining is im-
possible between the Government and its employees, by reason of the very
nature of Government itself.

Collective bargaining has no place in Government service. The em-
ployer is the whole people. It is impossible for administrative officials to
bind the Government of the United States or the State of New York by
any agreement made between them and representatives of any union.i”

1Railway Mail Ass. v. Murphy, 44 N.Y. Supp. (2nd) 601.

CHAPTER 11. LABOR MOVEMENT IN THE PUBLIC SECTOR

Introduction
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The above language of a New York court in 1943 reflects most
contemporary legal opinion and general thought on the subject of
unionization and collective bargaining for public employees. The
quarter-century since then has wrought a remarkable transforma-
tion.

On the federal level, there had been a strong movement for
unionization, and groups had organized in various departments,
particularly after the Civil Service Act of 1883. Employees in the
Post Office Department were especially persistent in spite of efforts
to stop them and prohibtions against their exerting pressure on the
Congress.

The Lloyd-LaFollette Act of 1912 gave the postal workers the
right to organize. It was tacitly understood that this same right
extended to other federal employees as well. However, the employee
associations formed as a result of the Lloyd-LaFollette Act could not
truly be considered labor unions. They had no bargaining rights
whatsoever, and their only power stemmed from the pressure they
could exert on the Congress. As previously noted, they were
specifically excluded from the subsequent labor acts affecting em-
ployees in the private sector.

During World War 11, the shortage of manpower in both govern-
ment and private industry diminished the opposition to the right
of government employees to organize. Following the war, the courts
in several states held that state and local governments could enter
into collective bargaining contracts with their employees, when
there was no statute forbidding such procedures; and the Supreme
Court of the United States ruled that the First Amendment to the
Constitution gave all citizens, regardless of where they were em-
ployed, the right to join labor unions. 1

Kennedy Executive Order. Shortly after John F. Kennedy
assumed the Presidency in 1961, he appointed a task force, headed
by Secretary of Labor Arthur J. Goldberg, to study the question of
union organization and collective bargaining for federal employees.
As a result of the report submitted by that task force, President

Federal Activity

l-Slochower v. Board of Education, 350 U.S. 555 (1956).
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Kennedy issued Executive Order No. 10988 on January 17, 1962.
That directive permitted federal employees to organize and to

bargain collectively with the heads of their various departments
and agencies. Among other provisions, it reserved certain areas for
management decisions and recommended the use of “advisory
arbitration” in some instances.

In addition, each department head was clothed with the sole
authority to decide various issues; only a 10% membership was
required to make an employee organization eligible to represent all
the employees of an agency. The Order specifically empowers em-
ployees to bargain on “conditions of employment,” and “general
working conditions,” but pointedly omits any reference to the
subject of salaries. Responsibility for administration of the order
was assigned primarily to the Civil Service Commission, rather than
to a more independent agency.

Despite these rather questionable features, the Executive Order
all but wiped out the remaining opposition to unionization of state
and local employees, and provided the final impetus to the increas-
ing demands of those employees for collective bargaining.

At least three-fourths of the 50 states grant to their employees
the right to organize and bargain collectively—lo by constitutional
amendment, 25 by statute and the remaining two or three by exec-
utive order. In addition, certain municipalities like New York City
and Washington D.C., have granted the rights by executive order.

Furthermore, since it is well established by numerous court
decisions that, in the absence of any prohibitory statute, state and
local governments may bargain collectively with their organized
employees, it can be stated that these rights or privileges are gen-
erally recognized to some degree in nearly all jurisdictions in the
United States. 1

There is, however, a wide variance of controlling provisions
among the states. Thus, in some jurisdictions only state employees
may organize and bargain; some recognize the right to organize,
but not to bargain. Local employees receive preferential treatment

State and Local Developments

lOnly the states of Georgia, North Carolina and Virginia prohibit unions of
public employees.
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in several states, others exclude police or firefighters, and some
authorize collective bargaining only for selected groups. Thus,
while certain elementary rights to organize and/or to bargain
collectively are generally recognized almost everywhere, it is also
true that there is no uniformity of statutes or of procedures, and
that no two states treat the subject in the same way.

However, on one point there is a virtual unanimity. Of the nearly
40 states which have taken definite action in this area, all except
one specifically prohibit strikes by their public employees; and that
one state, California, is merely silent on the subject.

Earlier Law
For some time prior to World War 11, various groups of Massa-

chusetts state employees had formed associations which might be
termed “unions”. During that war, with all departments short-
handed because of the drain of manpower by the armed services
and defense industries, the State Commissioner of Administration
declared by official memorandum that state employees could organ-
ize. Since that Commissioner was the Governor’s appointee and
responsible for all personnel problems, his declaration was tanta-
mount to an Executive Order. However, he had no authority to
include local governmental employees in any directive.

Meanwhile groups of local employees had established unions or
related associations to achieve greater economic benefits from their
employment. But their right to organize was not recognized until
1958, when the following law was passed;

“Employees of the commonwealth or any political subdivision thereof
shall have the right to form and join vocational or labor organizations
and to present proposals relative to salaries and other conditions of
employment through representatives of their own choosing. No such em-
ployee shall be discharged or discriminated against because of his exer-
cise of such right, nor shall any person or group of persons, directly or
indirectly, by intimidation or coercion, compel or attempt to compel any
such employee to join or refrain from joining a vocational or a labor
organization. This section shall not be applicable to police officers in the
employ of the commonwealth or any political subdivision thereof. (GX. c.
149, s. 178D; Acts of 1958, c. 460).

CHAPTER m. DEVELOPMENTS OF MASSACHUSETTS
LAW ON PUBLIC EMPLOYEE UNIONS
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It will be noted that the 1958 statute included both state and
local employees; that it does not use the term “collective bargain-
ing”; and that it is, at best, only a generalized authorization of
public employees to organize. Furthermore, the statute specifically
excludes all policemen, state and local. In other words, the 1958
statute was a statement of policy, like the “baby” Wagner Act of
1937; where the latter recognized the right of private employees to
organize and bargain collectively, the former recognizes the right
of most public employees to organize and to “present proposals.”

In 1960, another statute attempted to clarify and amplify the
1958 law, by explicitly authorizing cities and towns to enter into
collective bargaining with their employees (G.L. c. 40, s. 4C; Acts
of 1960, c. 561). However, this effort was unsatisfactory for several
reasons, primarily because it was permissive only, not mandatory.
Furthermore, the act applied only to local employees, excluded
policemen, and was too general in character. It provided no guide-
lines and omitted provisions relative to the determination of em-
ployee and employer bargaining units. Among other defects, the
statute did not specify the manner of resolving differences between
the parties and failed to identify activity which would constitute
an unfair labor practice by either party. In any case, the 1960
statute was repealed five years later.

Following President Kennedy’s Executive Order of 1962, a much
broader and detailed Massachusetts statute was passed in 1964
(G.L. c. 149, s. 178F), and amended in 1967 (Acts of 1967, c. 774).
This statute, applicable only to state employees, was followed in
November of 1965 by the statute for local employees which is the
object of this study (G.L. c. 149, ss. 178 G to 178N; Acts of 1965, c.
763).1 This latter law again excluded policemen, but that exemption
was removed the following year (Acts of 1966, c. 156).

The two statutes are among the most comprehensive and liberal
in the country. In many important aspects, their provisions are

identical and the shortcomings of prior legislation as described
above have been corrected.

Present Law on State and Local Employees

1 The complete statute has been represented as Appendix A of this report.
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The statutes authorize employee unions and collective bargaining.
They provide the machinery for supervising elections to deter-

mine what organizations shall represent employees, when there is
doubt.

They define “unfair labor practices” or “prohibited practices” by
either employees or employers.

They spell out detailed procedures for fact-finding when impasse
results.

They prohibit strikes.

Nevertheless, several rather important differences between the
two statutes warrant brief mention.

Under the municipal employees’ statute (s. 178H, para. 1), labor
and management may “bargain collectively on questions of wages,
hours and other conditions of employment.” In contrast, the com-
parable section of the state employees statute (s. 178F, para. 2)
reads as follows: “Employees shall have the right to bargain col-
lectively.” The latter does not include the detailed items subject to
bargaining, particularly “wages.” Employee representatives have
expressed some concern about this omission, in the light of court
rulings that, when certain language is used in one statute, but not
in another similar statute, then it was the intention of the General
Court to omit it from the latter. Applying this interpretation, union
agents are fearful that the right of state employees to bargain col-
lectively concerning wages may be open to question.

A second point of difference is in the choice of fact-finders when
an impasse occurs. The municipal statute assigns that function to
the State Board of Conciliation and Arbitration. The state employees
statute vests this responsibility in the Director of Personnel and
Standardization within the State Deparement of Administration and
Finance.

This latter procedure stirs criticism on two grounds objectivity
and needless duplication of personnel. Since the Director of Per-
sonnel and his superior, the Commissioner of Administration and
Finance, are both gubernatorial appointees and thus representa-
tives of management in any issue between state employer and state
employee, it would be difficult to expect employees to regard as

Points of Difference



HOUSE No. 4748. [March22

strictly impartial a fact-finder selected by such an official. On the
second count, the State Board of Conciliation and Arbitration
already utilizes the services of a highly competent and highly re-
garded group of fact-finders. There seams to be no need for another
group. Moreover, state practices elsewhere support such an obser-
vation. Thus, in most states which permit collective bargaining by
both state and local employees, and which provide mediation or
fact-finding services, these services are handled by a single agency.

Finally, some employees’ representatives question the propriety
of government officials either assigning mediators or appointing
fact-finders in disputes between governmental employees and the
government. They urge that the selection of mediators and fact-
finders be left to private agencies.

Another difference between the state and municipal employees’
collective bargaining statutes is a source of concern to management,
particularly municipal administrators. The state employees’ statute
prohibits employees, unions and their leaders from engaging in or
encouraging strikes or work stoppages (G.L. c. 149, s. 178F, para.
9 and 10). The municipal employees’ statute forbidding strikes
refers only to workers, not to the unions themselves or to any
organizers or leaders, unless they are employees (G.L. c. 149, s.
178M).

It is difficult to ascertain actual union membership figures among
government employees on the federal or state level. To begin with,
there are many employee organizations on all levels, some of them
only quasi-unions. Many of these organizations or unions are not
nationally affiliated and are completely independent in character.

There is the additional problem posed by choice of “collective
bargaining units.” A group of 2,000 employees may hold an election
to decide which of one or more or whether either organization shall
represent all the employees in collective bargaining. One union
could receive 55% of the votes cast, and be declared the winner.
That union thus represents 2,000 employees for the purpose of col-

CHAPTER IV.
EMPLOYEE AND EMPLOYER REPRESENTATION

General Growth of Union Membership
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lective bargaining, when only 1,100 of those employees are paying
members of that union. Union officials are very reluctant to disclose
actual membership rolls.

However, certain facts are clear.
In recent years, government employees have become the dynamic

sector of the labor movement. Whereas private industry unions have
increased their membership by little more than 10% during the past
decade, membership in unions of federal, state and local employees
has nearly doubled, from around one million to almost two million.

Estimates can be made regarding individual union strength. Thus,
the largest union of federal employees, the American Federation of
Government Employees, is considered to have close to 300,000 mem-
bers.1 There are other federal employee unions whose combined
membership probably exceeds 300,000. This figure does not include
postal workers, who are organized into several more independent
unions.

As of October 1, 1967, eighteen different federal employee unions
had gained the right to bargain collectively for more than a million
employees.2

On the state and local level, the largest union, by far, is the
Ameiican Federation of State, County and Municipal Employees
(AFSCME), affiliated with the AFL-CIO. This union has more than
doubled in size during the past five years and its membership is
approximately 400,000. Most of its members are of the blue collar,
non-professional type. The recent garbage employee strikes in New
York City, Memphis and Miami were led by organizers from
AFSCME. However, the union does include professional groups, such
as social workers, librarians, engineers and architects. Some 7,000
policemen in 58 locals also are associated with AFSCME.

Firemen throughout the United States who are organized belong,
for the most part, to local unions associated with the International
Association of Fire Fighters. This AFL-CIO affiliate represents
more than 80% of the 175,000 fire fighters in the country.

Remarkable as has been the growth of unionism among govern-
ment employees, it should be viewed in its proper perspective.
Although union membership is approaching the two million mark
1Fortune Magazine, August 1968.

2 New York Times, October 23, 1967.
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and increasing steadily, the fact remains that the total number of
government employees, on all levels, is over 12 million (exclusive
of the military). Some three million are employed in small towns
and rural areas, where it is almost impossible to organize.

Teachers Organizations
Perhaps the most exciting phenomenon in the labor movement

during recent years has been the transformation of American school
teachers into a militant labor force. For many years, most teachers
had belonged to state teachers’ groups, associated with the National
Education Association (NEA). The latter was a staid, conservative,
professional organization which looked disapprovingly upon strikes,
demands and work stoppages. It always stressed the fact that it was
a professional association, not a labor union. Out of a total of some
1,720,000 school teachers in the United States, over a million belong
to the NEA.

A rival organization, the American Federation of Teachers
(AFT), is associated with the AFL-CIO. It was founded in 1916,
but had a difficult struggle for a number of years. Teachers, who
regarded themselves as professionals, did not look with favor upon
an organization which was in reality a labor union. On the other
hand, the NEA had done little about low teachers’ salaries, anti-
quated school buildings, and other adverse working conditions,
according to some critics.

After World War 11, teacher hostility to a labor union of pro-
fessional employees declined. Contributing to this latter result was
the fact that many veterans obtained a college education under the
G.I. bill, and turned to careers in teaching. They could not accept
the conditions and the salaries under which their colleagues had
worked. Slowly, but steadily, they turned to the only teachers’ or-
ganization which promised aggressive support—the AFT.

In New York City and Chicago, the AFT was successful in press-
ing its demands, and, soon after was joinbd by teachers groups in
Baltimore, Boston, Cleveland, Detroit, Hartford, Philadelphia and
Washington, D. C. In the past five years, the membership of the
AFT has grown from about 35,000 to 165,000, most of the additions
coming from metropolitan areas.

The success of the AFT forced the NEA to reconsider its stance
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on collective bargaining and strikes. It now promotes “professional
negotiation”, as distinguished from collective bargaining. At its
1967 convention, the NEA approved a recommendation of its Board
of Directors that it adopt a policy of supporting strikes to secure
improvements in salaries and working conditions. Previously, its
support had been in the form of “sanctions,” which had proved
effective in Utah in 1964, Oklahoma in 1965 and Florida in 1967.
Today, there is very little to distinguish between the labor policies
of the NEA and the AFT. Some authorities forecast a merger of
the two organizations.

Public service employee organizational efforts in Massachusetts
generally follow the national pattern. The AFSCME is the largest
union in the state, representing some 19,000 state employees and
16,000 municipal and county employees. Most of these employees
are in the non-professional category, and not all are actually dues-
paying members. Some police groups belong to AFL-CIO unions,
while others are independent and purely local in character. The
balance of organized state and local employees is distributed
among several organizations. Some of them are associated with
larger labor groups, while others are independents.

Most teachers in Massachusetts are members of the Massachu-
setts Teachers Association, affiliated with the NEA. This organi-
zation represents perhaps some 40,000 teachers in the Common-
wealth. The AFT has negotiated contracts for teachers in Ames-
bury, Boston, Chelsea, Essex Agricultural and Technical Institute,
Lynn, Peabody, Salem, Southeastern Massachusetts Technical In-
stitute, Southeastern Regional, South Shore Regional and West-
port. In addition, there are nearly 20 other communities with
AFT unions.

Union fire fighters in Massachusetts belong to the International
Association of Fire Fighters, through the state subsidiary, the
Associated Fire Fighters of Massachusetts. Firemen in all 39 cities
and the large towns, as well as many smaller towns, are organized.
Approximately 8,000 of the 10,500 local firemen are thus organiz-
ed. It should be noted that the municipal collective bargaining
statute specifically requires uniformed employees of fire depart-

Massachusetts Scene
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ments to be in a separate unit for bargaining purposes (G.L. c.
149, s. 178H, para. 4).

It is suggested by experts in the labor relations field that po-
licemen likewise should be in separate units for bargaining pur-
poses. As noted earlier, policemen were specifically excluded from
the municipal employees’ statute in 1965, but the exclusion was
removed the following year. At that time, these experts say,
if more thought had been given the matter, policemen would have
been treated as firemen are dealt with in the original law.

Once the union representation has been decided, no difficulty
arises with respect to the bargaining team for employees. It usual-
ly consists of the union’s leaders, sometimes buttressed by at-
torneys or leaders and organizers from the parent union.

The selection of the bargaining agency for the government em-
ployer, however, presents some problems. The statute specifies
that “the municipal employer shall be represented by the chief
executive officer, whether elected or appointed, or his designated
representative or representatives,” (G.L. c. 149, s. 1781). The
only exception made by the statute is in disputes involving school
department employees, where the school board or its representative
must be the bargaining agent for the employer. Hence, the Mayor
or board of selectmen, or city or town manager in those com-
munities with that form of government, is the bargaining agent
for the city or town.

Occasionally, that official or board participates in the bargain-
ing negotiations. In many communities this authority is delegated
to others, such as city or town counsel, department heads, per-
sonnel boards, etc. Many towns have personnel boards established
by statute (G.L. c. 41, s. 108C). However, when a personnel
board has not been designated as bargaining agent by a board of
selectmen, the confusing result has been the creation of what to
all intents and purposes is a second personnel board.

Furthermore, in most towns, there are usually several independ-
ently elected boards, 1 whose functions and employees are not sub-
ject to the jurisdiction of the selectmen. When such employees

Employer Representation

iLibrary Trustees, Boards of Health, Park and Recreation Commissions, etc.
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are involved in labor disputes, the present law forces them to
bargain with the selectmen, rather than with their own independ-
dent board.

In any case, the argument has been advanced that, whereas a
relatively few veteran, experienced labor leaders represent em-
ployees, the bargaining responsibility for cities and towns is frag-
mentized, and often assigned to inexperienced people with no back-
ground in labor law or knowledge of the collective bargaining
statute itself.

It would seem that these disadvantages, if they do exist, might
well be eliminated by use of the procedure adopted in the city
of Worcester.

In that community, the City Manager appointed the director
of his personnel department to represent the city in all collective
bargaining disputes. As a practical matter, that director will
normally request the presence at his side of the department
head involved, and sometimes of counsel from the city law depart-
ment. The result is that Worcester in its disputes with employees
is always represented by experienced and knowledgeable people,
no matter what issues are raised.

According to employee groups, one of the paramount weaknesses
of the municipal collective bargaining statute is that the bargain-
ing agents for cities and towns can make no binding agreements
where salary increases are concerned. The only exception is in
school departments. Otherwise, all wage or salary agreements must
be ratified by city councils or town meetings. If rejected by such a
body, the dispute is returned to the bargaining table (G.L. c. 149,
s. 1781). A later chapter will deal with this problem in more
detail.

There are major differences between the collective bargaining
processes in the private and public sectors. Most of these dif-
ferences stem from the character of the bargaining agent in
these sectors.

In private industry, the bargaining agent is the owner or man-
ager, corporate or individual, or his representative, with complete
authority to make binding agreements. In government, there is a

Comparison of Bargaining in Private and Public Sectors
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constitutional division of powers among executive, legislative and
judicial branches. Often these powers overlap and distinctions
are unclear. In labor disputes with government employees, the
executive branch is charged with the responsibility of bargaining,
but “the legislative body cannot renounce its constitutional obliga-
tions to appropriate funds and to formulate numerous basic pol-
icies affecting employee relations.” 1

Because of this uncertainty and confusion as to final authority,
employee groups are sometimes frustrated, and conflict often re-
sults.

The legislative order for this study was directed primarily to
the question of whether or not the new municipal employees’ col-
lective bargaining law has proved effective.

On this point, in spite of doubts expressed in earlier chapters
and the criticisms and suggestions which follow in a later chapter,
there is a general consensus among labor, management and the
state conciliation services that the law has operated well and ef-
fectively.

Certainly, as to its provisions re employee organization and the
process of collective bargaining, there is vey little fault-finding.
In the very important, perhaps the most important area, the set-
tlement of disputes, there is less than 100% approval. However,
here, too, the great majority believe the law to be working well,
although many would reserve final judgment until more time has
elapsed. Only the President of the Associated Fire Fighters of
Massachusetts has indicated dissatisfaction with the law.

Reasons given for the statute’s effectiveness differ widely. Thus,
the Chairman of the Massachusetts Board of Conciliation and
Arbitration stresses that the expertise of the mediators and fact-
finders employed by his office in resolving employee grievances

CHAPTER V.

EFFECTIVENESS OF PRESENT LAW

General Favorable Observations

1 National Governors Conference, 1968 Supplement to Report of Task Force on
State and Local Government Labor Relations.
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and disputes has been an important factor.
On the other hand, one labor official, although conceding that the

efficiency of Massachusetts mediators and fact-finders had played
an important role in the success of the statute, stated that public
employees in the Commonwealth just “didn’t have the guts to
strike.” There can be no doubt that older public employees may
have an inherent and instinctive repugnance to a strike against
“government.” However, employees hired since World War II do
not share the same feeling to the same degree, and are much
more militant, or at least, much less submissive.

Another reason for the acknowledged effectiveness of the mu-
nicipal employees collective bargaining law may be the statute
itself. It is quite comprehensive, spelling out in detail (a) the
procedures to be followed, (b) prohibitions against certain em-
ployee and employer actions, and (c) the guidelines to be utilized
for arriving at agreements and for settling impasses.

Under the statute, the State Labor Relations Commission has
jurisdiction in matters involving the determination of the em-
ployee bargaining representative (G.L. c. 149, s. 178H). For this
purpose, the Commission may hold hearings and order elections.
The statute also charges the Commission with several other im-
portant functions, including the investigation and hearing of com-
plaints as to unfair or prohibited labor practices (G.L. c. 149,
s. 178L).

In the opinion of members of the Labor Relations Commis-
sion, the municipal employees bargaining law has worked extreme-
ly well. They report that both management and labor have been
receptive to its provisions and that it never has been attacked
on constitutional grounds. The Commission has encountered no
substantial problems in decisions and elections determining bar-
gaining units. About 50% of the questions and complaints con-
cerning unfair labor practices have been settled in preliminary
conferences. In the remaining cases, the Commission’s orders
have been complied with, except for one case now before the
courts. In that instance, the point at issue is primarily legal
rather than statutory.

Experience of State Labor Relations Commission
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As evidence of the law’s effectiveness, the Commission points to
the fact that there have been no local employees’ strikes since
the law went into effect in February, 1966, and only two or three
brief work stoppages by teachers.

More than 500 matters have already been officially referred
to the Commission since the municipal bargaining law became ef-
fective in February 1966. This is in addition to many other in-
quiries made unofficially. Obviously, the Commission seems to
have had enough experience to substantiate its opinion that the
statute has proved effective up to the present time.

Under the terms of the statute, when the bargaining agencies
for both employees and local government cannot arrive at an
agreement, or when impasse results, the State Board of Concilia-
tion and Arbitration is charged with providing mediators and fact-
finders (G.L. c. 149, s. 178J).

This Board, like the Labor Relations Commission, reports that
the municipal employees’ collective bargaining law has been work-
ing exceptionally well.

Of some 100 cases referred to the Board, half have been amicab-
ly settled by mediators. Of the remainder, half again have been
settled by fact-finders acting as mediators, even before fact-finding
has begun. In the final 25 cases, the fact-finder’s recommenda-
tions have been accepted in all but a half-dozen cases. Compromises
have been reached in some of these cases, and a couple are await-
ing disposition.

The decisions of the mediator or fact-finder are not binding
on the parties. Acceptance is purely voluntary; thus, there is no
basis for judicial review.

The Board, like the Labor Relations Commission, points to
the absence of strikes here in contrast to the serious disputes
involving public employees elsewhere as evidence that the Massa-
chusetts law is working well.

As noted earlier, the President of the Associated Fire Fighters
of Massachusetts is the lone official of many interviewed, who

Experience of Board of Conciliation and Arbitration

Contrary Opinion of Fire Fighters
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took issue with the otherwise unanimous opinion as to the effective-
ness of the municipal employees’ collective bargaining statute. His
dissatisfaction is based on the fact that (1) collective bargaining
agreements are not binding, and (2) wage agreements can be
overturned by vote of city councils or town meetings.

In 1962, there were 28 strikes by public employees throughout
the United States. In 1966, there were more than 150. In 1962
some 20,000 man-days were lost in these strikes; in 1966, that
figure rose to 450,000 man-days lost. 1 The American Federa-
tion of Teachers estimates that about 300 to 400 strikes or work
stoppages by teachers alone will occur during the 1968-1969 school
year.

The order for this study reflects the concern of the General
Court in this area by its use of the following language: “a study
relative to ways and means of resolving dead-locked disputes with-
out resort to strikes or boycotts ...”

All the states which permit collective bargaining by public em-
ployees specifically forbid strikes, with the exception of California,
whose statute is silent on this particular subject. Massachusetts
follows the general rule in prohibiting strikes by either state
employees (G.L. c. 149, s. 178F, para. 10) or local employees
(G.L. c. 149, s. 178M).

The reasoning behind the ban on strikes by public employees
reflected the belief that a strike against the government, against
the sovereign, was really in a democracy a strike against
oneself, and thus a nullity.

A New York court decision previously quoted reflected contem-
porary opinion in the statement that “collective bargaining has
no place in government service.”2

Certainly, therefore, public employee strikes, since they went
far beyond bargaining, could not be condoned under any circum-
stances.

CHAPTER VI.
THE RIGHT TO STRIKE

1 “Public Affairs Report”, University of California, Berkeley, August 1967.
2 Railway Mail Ass. v. Murphy, 44 N.Y. Supp. (2nd) 601.
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In 1919, at the time of the Boston Police strike, Governor Calvin
Coolidge said: “There is no right to strike against the public
safety by anybody, anywhere, anytime.” Since then, there has been
very little if any change, in this philosophy about strikes against
the public safety. But, the philosophy about strikes not involving
the public safety or health, has undergone remarkable transfor-
mation.

Events of recent years have clearly demonstrated the futility
of a ban against strikes in the public sector. Such strikes have
occurred in various states and metropolitan areas, particularly
New York City. Where the penalty is a prison term for strikes,
it is simply impractical and impossible to jail thousands of per-
sons. Usually, when such a strike has been settled, the terms of
agreement provide that no penalties shall be imposed against the
strikers. Heavy fines are of little consequence; they are quickly
paid, without any dire effects upon union or members. When
the penalty calls for dismissal from employment, it is completely
impractical. Chaos would result before a major city like Boston
could replace 4,000 qualified teachers or 2,500 policemen.

In any event, many political scientists have moderated their
views on the right to strike. They intimate that a strike by city
hall clerks may have less impact on the public than a strike of
a milk drivers’ union; that a work stoppage by schoolhouse custodi-
ans is not as serious as a strike by bus drivers on a privately
owned transportation system. As a matter of fact, it is generally
agreed by those concerned with this problem, including some in
the field of government management, that, apart from a few areas
involving the public safety and health, all government employees
should be granted the right to strike.

It has been suggested, for instance, that public employees be
classified into three categories for strike purposes. Class I would
consist of policemen, fire fighters, prison guards, hospital em-
ployees, etc., who would not be allowed to strike under any con-
ditions. Class II might embrace public welfare employees, school

Futility of Strike Ban

Change in Recent Thinking
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teachers, rubbish collectors, etc., whose strikes might be con-
doned for relatively short periods of time. All other public em-
ployees would be identified as Class 111 personnel, who would
have unrestricted rights to strike.

As illustrative of unions’ policy on this issue, it is interesting to
note that the most militant of government employee unions, the
AFSCME, will not take under its wing any police organization
which reserves to itself the right to strike. On the other hand,
the by-laws of the International Association of Fire Fighters for
many years contained a “no strike” clause but this prohibition was
removed at its 1968 national convention. Finally, both the Na-
tional Education Association and the American Nurses Association
have also modified their previous “no strike” policies.

Many state and local governments are reviewing their laws re
collective bargaining for public service employees, particularly
their anti-strike provisions. In Pennsylvania, a prestigious com-
mission has recommended to the Governor several changes in
the state’s “Public Employee Law,” including one which would
grant the right to strike to all public employees except those in-
volved with the health, safety or welfare of the public. 1

The fact that many experts favor the right to strike should not
be construed as implying that government employee union leaders
are eagerly awaiting the opportunity to lead their forces into
such situations. On the contrary, union leaders, although whole-
heartedly supporting the right, are unanimous in their reluctance to
enforce it. To them, the strike is a last, desperate resort to be
employed only if and when all other efforts have collapsed. How-
ever, they want this right because it is a powerful weapon at
bargaining sessions. After all, when an employer knows that his
employees cannot and will not strike, he is much more inclined
to resist their demands, no matter how legitimate they may be.
Without the right to strike, the employees’ representative at the
bargaining table is seriously handicapped.

Contrary Views

1 Governor’s Commission to Revise the “Public Employee Law” of Pennsylvania
Report and Recommendations June, 1968.
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It is undoubtedly true, therefore, that the public employee is at
a tremendous disadvantage in bargaining collectively because he has
been deprived of a most powerful argument, the ultimate weapon

his right to strike.
By the same token, however, the government employer is like-

wise at a great disadvantage in disputes with his employees, be-
cause he cannot use remedies which are available to his counter-
parts in the private sector.

Thus, the private employer can utilize a lockout, an option
not available to the public employer. The former can stockpile
in many cases. For instance, large buyers and users of steel can
buy and store huge amounts of their products long before con-
tract negotiations are slated to begin. The public employer is in
no position to take this type of precaution. Private business may
relocate and consolidate factories to avoid economic losses, pro-
vided this action does not amount to an “unfair labor practice”
under federal law. A city cannot move a school or firehouse out
of the city or out of state. Finally, a private employer may close
down his plant and go out of business entirely, if convinced that he
cannot continue to operate at a profit. Government cannot close
a necessary public facility.

Therefore, it is quite possible that the loss to the public em-
ployee of his and labor’s ultimate threat the right to strike
may be offset by the unavailability to the public employer of
bargaining weapons commonly used by his colleagues in the priv-
ate sector.

Furthermore, the public employee has an approach which is
rarely available to workers in the private sector. If dissatisfied
with bargaining results, he can exert political pressure on the
legislative or budget authorities, who are elective officials. If a
mayor or a board of selectmen are unduly adamant and unyielding
in their bargaining attitudes, public employees can mount a cam-
paign to defeat such officials at the polls.

On the other hand, it is argued that the opposite holds true.
It may well be that mayors, selectmen, school committees and
law making bodies would all be inclined to favor employee de-
mands in order to avoid political repercussions. This, apparently,
has not turned out to be the case. Officials charged by the statute
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to represent the cities and towns in collective bargaining with lo-
cal employees have generally been surprisingly firm and fair in
their dealings. This is one more reason why the relatively new
law has proved to be so effective.

Although there is almost unanimous agreement that the Mas-
sachusetts municipal employees’ collective bargaining law is work-
ing well, no one takes the position that the law is perfect. All
sides have complaints to make and suggestions for improvement.
Some of these have already been noted.

Employees’ representatives in general have two major com
plaints relative to the statute.

Binding Agreements. First, the law requires mayors, city or
town managers and selectmen to act as bargaining agents for
their communities, except that school committees must bargain
with school employees (G.L. c. 149, s. 1781). There is no objection
to this procedure, because these officials are the community execu-
tives who supervise all the employees. However, bargaining con-
tracts that include salary increases must then be approved by
the budget or legislating authorities city councils or town meet-
ings because those bodies must appropriate the additional funds
called for by the new contracts.

The union leaders state that sometimes, after weeks and months
of heated negotiating sessions and compromises, when contracts
are finally agreed upon, mayors and selectmen will quietly exert
pressure on their respective city councils or town meetings to dis-
approve those contracts. Under the terms of the law, such mat-
ters must then be referred back to the bargaining table (G.L. c.
149, s. 1781). Obviously, the employees are then under a distinct
disadvantage, and must settle for something less than what was

CHAPTER VII.

CRITICISMS AND SUGGESTED
STATUTORY AMENDMENTS

Employees’ Views
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originally agreed upon. However, in most instances, when bar-
gaining agreements are turned down by appropriating bodies it
is without pressure from mayors or selectmen.

This difficulty does not arise in respect to bargaining contracts
involving school departments because school committees bargain
for their communities and by law the budget voted by the com-
mittee for operation of the school system must be accepted by
city councils and town meetings (except in Boston).

In any event, this issue has proved at times to be very frus-
trating to employees and their representatives, who strongly urge
that the statute be amended to make bargaining contracts final
and binding upon the communities when agreement is reached.
As noted earlier, the obstacle to such a step is the constitutional,
traditional and historical authority of the law making body to
appropriate. Part I, Article XXX of the Massachusetts Constitu-
tion reads as follows:

“In the government of this Commonwealth, the legislative department
shall never exercise the executive and judicial powers, or either of them,
the executive shall never exercise the legislative and judicial powers, or
either of them; the judicial shall never exercise the legislative and execu-
tive powers, or either of them —.”

And for purposes of raising and appropriating funds, the legisla-
ture is granted full power and authority to “impose and levy
proportional and reasonable assessments, rates and taxes and to
impose and levy reasonable duties and excises.” (Part the Second,
Article IV).

This sole right to levy and to appropriate has been delegated
by statute and by custom to the legislative bodies of political
sub-divisions. If bargaining contracts were to be made final and
binding, the chief executive of a city or town (the bargaining
agent) in effect would be usurping the appropriating powers of
the legislative branch of government.

In rebuttal, the employee representatives dismiss the above
reasoning as specious. They question whether the constitutional §■
language on separation of powers applies to local government.
Cities, towns and counties are not mentioned, and only the state
government has the three branches referred to, executive, legisla-
tive and judicial. Moreover, they point out that this doctrine
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has no dear-cut dimensions. For instance, every time a Governor
vetoes a measure, he is legislating, as is the Supreme Court when
it interprets the meaning and intent of certain laws. For that
matter, the General Court, even though it is given the Constitu-
tional power to “constitute courts of records. .

. ”, etc; un-
doubtedly has some effect on the judiciary by its approval or
disapproval of budgets which include such items as judges’ salaries,
court officers’ salaries, construction of court houses, etc. And the
General Court can exert similar pressure on a Governor in its
appropriation for his salary and the salaries of his staff. In other
words, labor leaders assert, to make bargaining contracts binding
would be no more of a constitutional violation than the foregoing
examples and others.

On this score labor leaders seem to have overlooked one im-
portant point. A binding contract affects both parties. Even as-
suming that government employers could be validly bound by a
bargaining agreement, union leaders must also be able to bind
their members. The rank and file of union members have not
always approved agreements reached by their leaders.

To assist in negotiations, labor leaders suggest that, at the very
least, the bargaining groups for the municipalities should include
a representative from the appropriating authority. Thus, the lat-
ter body would be informed of developments, and the chances of
disapproval by that body would be appreciably lessened.

Statute Conflict. Another area of deep concern to employee
groups is that section of the statute which renders bargaining
agreements invalid if they conflict with any previous laws (c. 149,
s. 1781). Several such incidents have occurred, the most recent
involving the police of the towns of Dracut and Braintree.

After a period of bargaining the parties reached an agreement
on salaries and changes in police regulations. However, the Dracut
Chief of Police balked at the new contract, pointing to a previous
statute, which reads:

“The Chief of Police in any such town shall from time to time make
suitable regulations governing the police department and the officers
thereof.” (G.L. c. 41, s. 97A).

To resolve this impasse, it was proposed that the town meeting
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rescind its prior acceptance of that statute (G.L. c. 41, s. 97A).
In ensuing litigation, the Superior Court ruled that the town
could not reverse its previous action. This decision has been
appealed to the Supreme Judicial Court.

In the Braintree incident, a police sergeant charged that a
change in his work assignment by the Chief of Police violated the
seniority provisions of the collective bargaining contract. The lat-
ter defended his action on the grounds that (a) the transfer
was “in the best interest of departmental efficiency” and (b) that
the bargaining agreement trespassed on his statutorily imposed
responsibilities as administrative head of the department (G.L. c.
41, s. 97A). This dispute has been referred to the American
Arbitration Association and a decision is expected shortly.

Labor people argue that bargaining agreements should super-
sede all statutes as is the case in Connecticut, whose statute
served as a model for the Massachusetts law.

Other Proposals. Employee representatives have other, less im-
portant complaints and suggestions. For instance, although the
statute provides for penalties to labor organizations for commis-
sion of unfair or prohibited practices, it does not penalize govern-
ment employers for similar violations (G.L. c. 149, s. 178L).

Some union officials suggest that compulsory arbitration may be
the answer to the threat of strikes. However there is certainly
no unanimous endorsement of this suggestion. Many union leaders
violently reject it. Others feel arbitration could serve a useful
purpose only in disputes over interpretation of agreements al-
ready reached, but not in the bargaining process itself. A few
would agree to arbitration on a case by case basis.

Government officials are likewise unenthusiastic about compul-
sory arbitration. Obviously, such a procedure would also impinge
on the legislative prerogative to appropriate.

Complaints and suggestions of government employers and their
representatives relate to less vital areas in the law than those
of the employees.

For instance, reference has already been made to the difficulty

Employers
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which often arises in determining who shall bargain for a town;
and to the fact that bargaining for the cities and some towns
is fragmentized. However, as also suggested previously, such weak-
nesses are not necessarily the fault of the statute, and may be
overcome in many instances by executive action and by further
experience in bargaining procedure.

Reference has also been made to the fact that the municipal
employees’ collective bargaining law, although forbidding strikes
by employees, does not prohibit union leaders and others from
urging and encouraging strikes. To these comments must be added
a note to the effect that the statute furthermore does not penal-
ize strikers or their leaders.

As noted earlier, if a bargaining agreement requires additional
funds for salary increases, it must be approved by a city council
or town meeting. Some of those representing government sug-
gest an amendment to the law which would bar the appropriating
authority from granting higher increases than those agreed upon.

However, there seems to be no substantial support for such a
change. In the relatively short time that the law has been in
effect, there have been few, if any, instances where a city council
or town meeting has granted higher increases than those agreed
upon in a bargaining contract. This is not to say that such
bodies have not voted increased salaries for city or town em-
ployees, but such steps have not been taken in conjunction with
approval of bargaining contracts. If legislative bodies are to be
prohibited by statute from increasing wages or salaries agreed
upon by negotiation, undoubtedly employees will demand that those
bodies be prohibited from reducing the salaries agreed upon.
In either case, the proposition may run afoul of the constitutional
principle on separation of powers in that the legislative function
to appropriate was being usurped or abused.

Another suggestion of public management seems to warrant
consideration. The municipal employees’ collective bargaining law
separates management from employees. The latter can organize
and the former cannot. But, there is a gray area, sometimes
called “middle management”, which includes employees with su-
pervisory responsibilities but no policy making powers, and whose
organization rights are presently ignored in the statute. They
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cannot join unions of employees whom they supervise, and there
is no provision in the law for their own unions.

The statute specifically denies organizational rights to “execu-
tive officers” (G.L. c. 149, s. 178G). Although that phrase may be
subject to various interpretations, there would seem to be nothing
in the law which forbids foremen or similar people from establish-
ing their own unions. Nevertheless, the law might be clarified in
that area.

The American Arbitration Association (AAA) is a private, non-
profit organization founded in 1926 to (a) foster the study of
arbitration, (b) perfect the techniques of dispute settlement under
law, and (c) administer the settlement of disputes in accordance
with the agreements of the parties. Among its founders and of-
ficers have been Herbert Hoover, Charles Evans Hughes and, lo-
cally, Lincoln Filene.

Before the Massachusetts statute on collective bargaining for mu-
nicipal employees became effective in February 1966, the State
Board of Conciliation and Arbitration called upon experts in the
private sector for advice and recommendations. Many of these
experts came from the AAA, and the organization is often called
upon for the mediators and fact-finders whose names are sub-
mitted when impasse has been reached.

The New England branch of the AAA includes an impressive
list of academicians and labor lawyers. One of the most prominent
and active members, in expressing his thoughts about the Massa-
chusetts statute, stressed the fact that he was not speaking for
the AAA. Nevertheless, his opinions must be accorded serious
consideration and respect, and undoubtedly reflect the opinions of
most of his colleagues.

Although this member believes it is a practical impossibility
to enforce the prohibition against strikes, he cautions against re-
moving that prohibition. He feels that no substantial changes
should be made until several more years have elapsed.

The AAA, however, does make one recommendation. The law
as presently written states that if impasse exists, either party
may petition the State Board of Conciliation and Arbitration to

American Arbitration Association
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initiate factfinding (c. 149, s. 178 J (a) ). If the Board after
investigation finds that the impasse does in fact exist, fact-finding
shall be initiated (c. 149, s. 178 J (b) ). The AAA would amend
this section to read:

“If the Board finds that such conditions do exist, and if the parties have
not adopted their own procedures for the settlement of disputes over the
terms of the new agreement, it shall initiate fact-finding.”

The italicized section constitutes the proposed amendment. In
brief, the AAA proposes that the parties be given the opportunity
to decide for themselves how the impasse shall be resolved, pos-
sibly by selection of a mediator from the private sector.

Some may discern an element of self-interest in this proposal,
since mediators so selected would probably come from the AAA.
However, many of the fact-finders whose names are submitted
under present conditions by the Board of Conciliation and Arbi-
tration are likewise members of the AAA.

The parties involved in the dispute would quite likely receive
the services of the same people either under the present law,
or under the proposed amendment. The main objective of the
amendment, according to the AAA, is to obtain private settle-
ment, which the Association considers preferable to public inter-
vention. In Chapter 111 of this report, reference was made to
the advisability of private settlement of labor disputes in the
public sector. The State of New York has embraced this policy
in its statute.

It may be proper, before concluding this report, to discuss
briefly the relationship between the new “Model Cities” program
and the municipal employees’ collective bargaining law.

The program is, of course, quite new. Its methods of operation
constitute a phenomenon so far as municipal government is con-
cerned. It is designed primarily to deal more efficiently with
such problems as unemployment, public assistance, housing and
education, particularly where the underprivileged are concerned.

Of paramount importance to this study is the fact that the
government of a “Model City” area is assigned to the residents

“Model Cities” and Collective Bargaining
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of that area. These people, through an elected council of their
own, will, apparently, have jurisdiction not only of the municipal
facilities in the area, such as schools, public housing, etc., but
of the employees in those facilities.

The obvious question then arises as to collective bargaining pro-
cedures for those employees. Do they bargain with the chief ex-
ecutive of the municipality, as called for by the statute, or with
the council which governs the “Model City” area? Can they be
granted higher salaries than those received by their co-workers
in other parts of the city? Should they be allowed to bargain,
and perhaps to strike, independently, separate and apart from other
employees?

There are no answers to these questions, but if the “Model
City” program continues and expands, answers must be found.
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rf. 178G. Collective bargaining by municipal employees; definitions
When used in this section and in sections one hundred and seventy-eight H

to one hundred and seventy-eight N, inclusive, the following words shall, unless
the context requires otherwise, have the following meanings:

“Municipal employer”, any county, city, town, or district, and any person
designated by the municipal employer to act in its interest in dealing with
municipal employees.

“Employee”, any employee of a municipal employer, whether or not in the
classified service of the municipal employer, except elected officials, board and
commission members, and the executive officers of any municipal employer.

"Employee organization”, any lawful association, organization, federation or
council having as a primary purpose the improvement of wages, hours and
other conditions of employment.

“Professional employee”, any employee engaged in work which is predomi-
nantly intellectual and varied in character as opposed to routine mental,
manual, mechanical or physical work, which involves the consistent exercise of
discretion and judgment in its performance, of such a character that the
output produced or the result accomplished cannot be standardized in relation
to a given time period, and which requires knowledge of an advanced type in
a field of science or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution of higher learn-
ing or a hospital, as distinguished from a general academic education or from
an apprenticeship or from training in the performance of routine mental,
manual or physical processes.

178H. Municipal employees; power of self-organization; election of bar
gaining agent

(1) Employees shall have, and be protected in the exercise of, the right to
self-organization, to form, join or assist any employee organization, to bargain
collectively through representatives of their own choosing on questions of
wages, hours and other conditions of employment and to engage in other con-
certed activities for the purpose of collective bargaining or other mutual aid
or protection, free from actual interference, restraint or coercion; provided,
however, that an employee organization recognized by a municipal employer
or designated as the representative of the majority of the employees in an
appropriate unit, shall be the exclusive bargaining agent for all employees of
such unit, and shall act, negotiate agreements and bargain collectively for all
employees in the unit, and shall be responsible for representing the interests
of all such employees without discrimination and without regard to employee
organization membership.

APPENDIX A

MUNICIPAL EMPLOYEES COLLECTIVE BARGAINING ACT
(G.L. C. 149 ss. 178 G to 178N)
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(2) Whenever, in accordance with such regulations as may be prescribed
by the state labor relations commission, a petition is filed with said commission
by a municipal employer alleging that one or more employee organizations
have presented a claim to be recognized as the representative of a majority
of employees in a specified unit, or by an employee or group of employees or
an employee organization alleging that a substantial number of employees
wish to be represented for collective bargaining by an employee organization
as exclusive representative, or that the employee organization currently certi-
fied or recognized by the municipal employer as the bargaining representative
does not currently represent a majority of the employees in the unit, said
commission shall investigate such petition and, if it has reasonable cause to
believe that a question of representation exists, shall provide for an appropriate
hearing upon due notice.

(3) If, after hearing, the commission finds that there is a controversy con-
cerning the representation of employees, it shall direct an election by secret
ballot or shall use any other suitable method to determine whether and by
which employee organization the employees desire to be represented and shall
certify the results thereof. No election shall be directed in any bargaining
unit or any subdivision thereof within which in the preceding twelve-month
period a valid election has been held. No election shall be directed during the
term of a collective bargaining agreement; except that for good cause shown
the commission may direct such an election. An employee organization which
receives a majority of votes cast in an election shall be designated by the
commission as exclusive representative of the employees in the unit. In any
election where none of the choices on the ballot receives a majority, a run
off shall be conducted, the ballot providing for a selection between the two
choices receiving the largest and the second largest number of valid votes cast
in the election.

(4) The Commission shall decide in each case whether the appropriate unit
for purposes of collective bargaining shall be the municipal employer unit
or any other unit thereof; provided, uniformed employees of the fire depart-
ment shall be in a separate unit; and provided, further, that no unit shall
include both professional and nonprofessional employees unless a majority of
such professional employees vote for inclusion in such unit.

(5) Nothing in this section shall be construed to prohibit a stipulation, in
accordance with regulations of the commission, by a municipal employer or
its designated representative or representatives and an employee organization
for the waiving of hearing and the conducting of a consent election by the
commission for the purpose of determining a controversy concerning the
representation of employees.

S. 1781. Collective bargaining by municipal employees; duty of organization
and employer; representation; meetings; agreements

The municipal employer and the employee organization recognized or desig-
nated as exclusive representative of employees in an appropriate unit shall
have the duty to bargain collectively. In such bargaining other than with an
employee organization for school employees, the municipal employer shall be
represented by the chief executive officer, whether elected or appointed, or
his designated representative or representatives. In such bargaining with an



HOUSE —No. 4746.1969.] 45

employee organization for school employees, the municipal employer shall be
represented by the school committee or its designated representative or repre-
sentatives; provided, however, that the school committee shall not designate
an attorney as its representative unless it is so authorized by vote of the
city council, in the case of a city, or of the town meeting, in the case of a

town. Such attorney shall not be subject to the provisions of section nine A
of chapter thirty or the provisions of chapter thirty-one. In such bargaining
in a superintendency union formed in accordance with general or special law,
the school committees may be represented by a common representative or
representatives designated by them and the employee organizations may be
represented by a common representative or representatives designated by them.

For the purposes of collective bargaining, the representative of the municipal
employer and the representative of the employees shall meet at reasonable
times, including meetings appropriately related to the budget making process,
and shall confer in good faith with respect to wages, hours and other condi-
tions of employment, or the negotiation of an agreement, or any question aris-
ing thereunder, and shall execute a written contract incorporating any agree-
ment reached, but neither party shall be compelled to agree to a proposal or
to make a concession, and no such written contract shall exceed a term of
three years. In the event that any part or provision of any such agreement
is in conflict with any law, ordinance or by-law, such law, ordinance or by-law
shall prevail so long as such conflict remains. If funds are necessary to imple-
ment such written agreement, a request for the necessary appropriation shall
be submitted to the legislative body. If such request is rejected, the matter
shall be returned to the parties for further bargaining. The preceding two
sentences shall not apply to agreements reached by school committees in cities
and towns in which the provisions of section thirty-four of chapter seventy-
one are operative.

S. 178J. Collective bargaining by municipal employees; disputes; fact finding
proceedings

(a) If, after a reasonable period of negotiation over the terms of an agree-
ment, a dispute exists between a municipal employer and an employee organ-
ization, or if no agreement has been reached sixty days prior to the final date
for setting the municipal budget, either party or the parties jointly may peti-
tion the state board of conciliation and arbitration to initiate fact finding.

(b) Upon receipt of such petition the board of conciliation and arbitration
shall make an investigation to determine if the conditions set forth in para-
graph (a) exist. If the board finds that such conditions do exist, it shall
initiate fact finding. Prior to such fact finding, or prior to fact finding ordered
by the state labor relations commission in accordance with the provisions of
section one hundred and seventy-eight L, the board of conciliation and arbi-
tration shall submit to the parties a panel of three qualified disinterested per-
sons from which list the parties shall select one person to serve as the fact
finder and shall notify the board of conciliation and arbitration of their choice.
If the parties fail to select the fact finder within five calendar days of receipt
of the list, the board of conciliation and arbitration shall appoint the person
who shall serve as fact finder.

(c) The person selected or appointed as fact finder may establish dates and
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place of hearings which shall be where feasible in the locality of the munici-
pality involved. Any such hearings shall be conducted in accordance with rules
established by the board of conciliation and arbitration. Upon request, the
board of conciliation and arbitration shall issue subpoenas for hearings con-
ducted by the fact finder. The fact finder may administer oaths. Upon comple-
tion of the hearings and within sixty days from the date of appointment,
unless extended by the board of conciliation and arbitration for good cause
shown, the fact finder shall make written findings of fact and recommenda-
tions for resolution of the dispute and shall cause the same to be served on
the municipal employer and the employee organization involved.

(d) Only employee organizations which are designated or recognized as the
exclusive representative under section one hundred and seventy-eight H shall
be proper parties in initiating fact finding proceedings.

(e) The cost of fact finding proceedings under this section shall be divided
equally between the municipal employer and said employee organization. Com-
pensation for the fact finder shall be in accordance with a schedule of pay-
ment established by the board of conciliation and arbitration.

(f) Nothing in this section shall be construed to prohibit the fact finder
from endeavoring to mediate the dispute in which he has been selected or
appointed as fact finder.

S. 178K. Collective bargaining by municipal employees; conciliation of griev-
ances or contract disputes

The services of the state board of conciliation and arbitration shall also be
available to municipal employers and employee organizations for purposes of
conciliation of grievances or contract disputes and for purposes of arbitration
of disputes over the interpretation or application of the terms of a written
agreement. Nothing in this section shall prevent the use of other arbitration
tribunals in the resolution of disputes over the interpretation or application
of the terms or written agreements between municipal employers and em-
ployee organizations.

S. 178L. Collective bargaining by municipal employee; prohibited practices

Municipal employers or their representatives or agents are prohibited from:
(1) interfering with, restraining or coercing employees in the exercise of the
rights guaranteed in section one hundred and seventy-eight H; (2) dominat-
ing or interfering with the formation, existence or administration of any em-
ployee organization; (3) discharging or otherwise discriminating against an
employee because he has signed or filed any affidavit, petition or complaint or
given any information or testimony under this section; (4) refusing to bar-
gain collectively in good faith with an employee organization which has been
recognized or designated as the exclusive representative of employees in an
appropriate unit; and (5) refusing to discuss grievances with the representa-
tives of an employee organization recognized or designated as the exclusive
representative in an appropriate unit.

Employee organizations or their agents are prohibited from (1) restraining
or coercing a municipal employer in the selection of its representative for
purposes of collective bargaining or the adjustment of grievances; and (2) if
recognized or designated as the exclusive representative of employees in an
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appropriate unit, refusing to bargain collectively in good faith with a muni-
cipal employer.

When a complaint is made to the labor relations commission that a practice
prohibited by this section has been committed, the commission may issue an
order dismissing the complaint or may order a further investigation or a hear-
ing thereon. If a hearing is ordered, the commission shall set the time and
place for the hearing, which time and place may be changed by the commis-
sion at the request of one of the parties for cause shown. Any complaint may
be amended with the permission of the commission. The municipal employer,
the employee organization or the person so complained of shall have the right
to file an answer to the original or amended complaint within five days after
the service of such complaint or within such other time as the commission
may limit. Such municipal employer, such employee organization or such per-
son shall have the right to appear in person or otherwise to defend against
such complaint. In the discretion of the commission any person may be allowed
to intervene in such proceeding. In any hearing the commission shall not be
bound by the technical rules of evidence prevailing in the courts. A transcript
of the testimony taken at any hearing before the commission shall be filed
with the commission.

If, upon all the testimony, the commission determines that a prohibited
practice has been committed, it shall state its findings of fact and shall issue
and cause to be served on the party committing the prohibited practice an
order requiring it or him to cease and desist from such prohibited practice,
and shall take such further affirmative action as will comply with the provi-
sions of this section, including but not limited to the withdrawal of certifica-
tion of an employee organization established by or assisted in its establishment
by any such prohibited practice. If it is alleged that either party has refused
to bargain collectively, the state labor relations commission shall order fact
finding and direct the party at fault to pay the full costs thereof. It shall
order the reinstatement with or without back pay of an employee discharged
or discriminated against in violation of the first paragraph of this section. If
upon all of the testimony, the commission determines that a prohibited prac-
tice has not been or is not being committed it shall state its finding of fact
and shall issue an order dismissing the complaint.

S. 178M. Collective bargaining by municipal employees; strikes, etc.
It shall be unlawful for any employee to engage in, induce, or encourage

any strike, work stoppage, slowdown or withholding of services by such em-
ployees.

S. 178N. Collective bargaining by municipal employees; construction
Nothing in sections one hundred and seventy-eight F to one hundred and

seventy-eight M, inclusive, shall diminish the authority and power of the civil
service commission, or any retirement board or personnel board established by
law, nor shall anything in said sections constitute a grant of the right to strike
to employees of any municipal employer.




