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HOUSE No. 2585
By Mr. Melia of Boston, petition of John F. Melia for legislation

to provide for the regulation of drugs. Social Welfare.

In the Year One Thousand Nine Hundred and Seventy-Two.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:

1 SECTION 1. Chapter 94 is hereby amended by striking out
2 section 1878 and inserting in place thereof the following sec-
-3 tion;
4 Section 1878. Whoever, not being a manufacturer, licensed
5 wholesaler, jobber or dealer in drugs, registered pharmacist,
6 registered physician, registered dentist, registered podiatrist,
7 registered veterinarian, nurse acting under directions of a
8 physician, or employee of an incorporated hospital acting
9 under the directions of a physician, or employee of an in-

10 corporated hospital acting under the directions of a physician,
11 or employee of an incorporated hospital acting under the
12 direction of its superintendent or official in immediate charge,
13 superintendent or official in immediate charge of a college or
14 scientific institution, agent of the commissioner of public
15 health, agent of the board of pharmacy, police officer, or a
16 common carrier or messenger when transporting any compound
17 or derivative of barbituric acid, amphetamines, ergot or any
18 hypnotic or somnifacient drug or any other harmful drug that
19 the Department of Public Health determines that the possession

20 °f which should be controlled by this section between persons
21 mentioned in this section in the same package in which the
22 drug was delivered to him for transportation, is found in
23 possession thereof, except by reason of a physician’s prescrip-
-24 tion lawfully and properly issued, shall be punished by a fine
25 of not more than live hundred dollars or by imprisonment in a
26 jail or house of correction for not more than one year.
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1 SECTION 2. Chapter 94, section 197 as most recently
2 amended by chapter 443 of the acts of 1970 is hereby further
3 amended by inserting the following definitions after the defini-
-4 tion for “T.H.C.” “P.C.P.”, any substance identified
5 chemically as Phencyclidine by whatever name designated.
6 “M.D.A.” any substance identified chemically as, 3, 4-Methyl-
-7 enedioxy amphetamine by whatever name designated.

1 SECTION 3. Chapter 94 is hereby further amended by
2 striking out section 2128.

1 SECTION 4. Chapter 94 is hereby further amended by
2 striking out section 213 A and inserting in place thereof the
3 following new section:
4 Section 213A. Whoever is present at a place where he knows
5 a narcotic drug or a harmful drug as defined in section 1878 or
6 is illegally kept or deposited, or whoever is in the company of
7 a person, knowing that said person is illegally in possession of a
8 narcotic drug, or whoever conspires with another person to
9 violate the narcotic drugs law, may be arrested without a

10 warrant by an officer or inspector whose duty it is to enforce
11 the narcotic drugs law, and may be punished by imprisonment
12 for not more than one year or by a fine of not more than one
13 thousand dollars or both.

1 SECTION 5. Chapter 94 is hereby further amended by
2 adding in sections 217 and 2178 after the word “heroin”, the
3 words “or marihuana”.

1 SECTION 6. Chapter 94 is hereby further amended by
2 inserting after section 215, the following two new sections; -

3 Section 215 A. Whoever is in possession of marihuana in any
4 quantity or strength shall for the first offense be punished by a
5 fine of not more than $2,000.00 or by imprisonment in a jail
6 or house of correction for not more than two years or both
7 and for a second or subsequent offense for not more than five
8 years in a jail or house of correction.
9 Section 2158. Whoever sells, furnishes, gives, delivers, or

10 barters or has in his possession with intent to sell, furnish, give.
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11 deliver, or barter any marihuana of any quantity or strength
12 shall for the first offense be punished by imprisonment in a jail
13 or house of correction for not more than five years and for a
14 second or subsequent offense by imprisonment in the State
15 prison for not less than five nor more than ten years.

1 SECTION 7. Chapter 94 is hereby further amended by
2 inserting the following new section after section 214:
3 Section 214A. (a) The following property shall be subject to
4 forfeiture to the Commonwealth and all property rights therein
5 shall be in the Commonwealth:
6 (1) All harmful and narcotic drugs which have been
7 manufactured, delivered, distributed, dispensed or acquired in
8 violation of this chapter.
9 (2) All materials, products, and equipment of any kind

10 which are used, or intended for use, in manufacturing, com-
-11 pounding, processing, delivering, dispensing, distributing, im-
-12 porting, or exporting any harmful and narcotic drugs in vio-
-13 lation of this chapter.
14 (3) All conveyances, including aircraft, vehicles, or vessels,
15 which are used, or are intended for use, to transport, conceal,
16 or otherwise to facilitate the manufacture, dispensing, or dis-
-17 tribution of, or possession with intent to manufacture, dis-
-18 pense, or distribute, a harmful or narcotic drug in violation of
19 the provisions of this chapter.
20 (4) All books, records, and research, including formulas,
21 microfilm, tapes and data which are used, or intended for use,
22 in violation of this chapter.
23 (b) Property subject to forfeiture under subsections (a) (1),
24 (2), and (4) of this section shall be declared forfeit by any
25 court having jurisdiction over the said property or having final
,26 jurisdiction over any related criminal proceeding brought under
27 any provisions of this chapter. Property subject to forfeiture
28 under subsection (a) (1) of this section shall be destroyed,
29 regardless of the final disposition of such related criminal
30 proceeding, if any, unless the court for good cause shows
31 orders otherwise.
32 (c) The court shall order forfeiture of all conveyances sub-
-33 ject to the provisions of subsection (a) (3) of this section,
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34 except as follows:
35 (1) No conveyance used by any person as a common
36 carrier in the transaction of business as a common carrier shall
37 be forfeited unless it shall appear that the owner or other
38 person in charge of such conveyance was a consenting party or
39 privy to a violation of this chapter.
40 (2) No conveyance shall be forfeited by reason of any act
41 or omission established by the owner thereof to have been
42 committed or omitted by any person other than such owner
43 while such conveyance was unlawfully in the possession of a
44 person other than the owner in violation of the criminal laws
45 of the United States, or of the Commonwealth, or of any
46 State.
47 (3) No conveyance is subject to forfeiture by reason of
48 any act or omission established by the owner thereof to have
49 been committed or omitted without his knowledge or consent;
50 provided, however, that this exception shall not apply where
51 the conveyance was used in and for the business of unlawfully
52 manufacturing, dispensing, or distributing harmful or narcotic
53 drugs. Proof that the conveyance was used to facilitate the
54 unlawful dispensing, manufacturing or distribution of, or
55 possession with intent unlawfully to manufacture, dispense or
56 distribute, harmful or narcotic drugs on three or more different
57 dates shall be prima facie evidence that the conveyance was
58 used in and for the business of unlawfully manufacturing,
59 dispensing, or distributing harmful or narcotic drugs.
60 (d) A district attorney or the attorney general may petition
61 the superior court in the name of the Commonwealth to order
62 forfeiture of a conveyance subject to forfeiture under the
63 provisions of subsection (a) (3) of this section. Such petition
64 shall be filed in the court having jurisdiction over the said
65 conveyance or having final jurisdiction over any related
66 criminal proceeding brought under any provision of this
67 chapter. A proceeding in rem under this section shall be
68 deemed a civil suit in equity, in which the Commonwealth shall
69 have the burden of proving all material facts by a preponder-
-70 ance of the evidence, and the owner of the said conveyance or
71 other person claiming thereunder shall have such burden as to
72 all exceptions set forth in subsection (b) of this section. The
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court shall order the Commonwealth to give notice by certified
or registered mail to the owner of the said conveyance and to
such other persons as appear to have an interest therein, and
shall promptly, but not less than two weeks after notice, hold
a hearing on the petition. At such hearing the court shall hear
evidence and make findings of fact and enter conclusions of
law, and shall thereupon issue a final order, from which the
parties shall have such right of appeal as from a decree in
equity. Such final order shall provide for disposition of the said
conveyance by the Commonwealth or any subdivision thereof
in any manner not prohibited by law, including official use by
an authorized law enforcement or other public agency, or sale
at public auction or by competitive bidding. The proceeds of
any such sale shall be used to pay the reasonable expenses of
the forfeiture proceedings, seizure, storage, maintenance of
custody, advertising, and notice, and the balance, if any, shall
be deposited in the treasury of the Commonwealth; provided
however, that the court may order an authorized law enforce-
ment or other public agency to maintain from the proceeds of
such sale a special account not to exceed $5OO at any time for
the purpose of meeting the expenses connected with future
forfeiture proceedings as such expenses are incurred.
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(e) Any officer, department, or agency having custody of
said property or having disposed of said property shall keep
and maintain full and complete records showing from whom it
received said property, under what authority it held or received
or disposed of said property, to whom it delivered said prop-
erty, the date and manner of destruction or disposition of said
property, and the exact kinds, quantities and forms of said
property. Said records shall be open to inspection by all federal
and state officers charged with enforcement of federal and
state drug control laws. Persons making final disposition or
destruction of said property under court order shall report,
under oath, to the court the exact circumstances of said dispo-
sition or destruction.
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(0 During the pendency of the proceedings the court may
issue at the request of the Commonwealth ex parte any pre-
liminary order or process as is necessary to seize or secure the
property for which forfeiture is sought and to provide for its
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12 custody. Process for seizure of said property shall issue only
13 upon a showing of probable cause, and the application therefor
14 and the issuance, execution, and return thereof shall be subject
15 to the provisions of chapter 276, so far as applicable.
16 (g) Species of plants from which harmful or narcotic drugs
17 may be derived which have been planted or cultivated in
18 violation of this chapter, or of which the owners or cultivators
19 are unknown, or which are wild growths may be seized by any
20 police officer and summarily forfeited to the Commonwealth.
21 (h) The failure, upon demand by a police officer of the
22 person in occupancy or in control of land or premises upon
23 which the species of plants are growing to produce an appropri-
-24 ate license, or proof that he is a holder thereof, constitutes
25 authority for the seizure and forfeiture of the plants.



(



*

«■

»'


