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4
In the Year One Thousand Nine Hundred and Seventy-Two,

An Act relative to deficiency judgments.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 255 of the General Laws is hereby
2 amended by striking out section 131 and inserting in place
3 thereof the following section:
4 Section 131. (a) In any transaction involving a loan of money
5 secured by a security interest in consumers goods a provision
6 relating to default is enforceable only to the extent that the
7 default is material and consists of the debtor’s failure to make
8 one or more payments as required by the agreement; or the
9 occurrence of an event which substantially impairs the prospect

10 of payment or performance.
1 i (b) The burden of establishing that a default has occurred is
12 on the lender.
13 (c) After a default by a debtor consisting of a failure to pay
14 money, the lender may not bring an action against the debtor or
15 proceed against the collateral until he gives the debtor the notice
16 described in this section. If a debtor cures a default after
17 receiving notice and again defaults, the lender must give another
18 notice before bringing an action or proceeding -against the
19 collateral with respect to the subsequent default.
20 (d) The notice shall be inwriting and must be given to the
21 debtor ten days or more after the default. The notice shall
22 conspicuously state the rights of the debtor upon default in
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23 substantially the following form:
24 (1) The heading shall say; Rights of Defaulting Debtor under
25 Massachusetts Law.
26 (2) You may cure your default in [describe transaction in a
27 manner enabling debtor to identify it] by paying to [name and
28 address of lender] [amount due] before [date which is at least
29 twenty-one days after notice is mailed). If you pay this amount
30 within the time allowed you are no longer in default and mag
31 carry on with the transaction as though no default had occurred.
32 (3) If you do not cure your default by the date stated above,
33 [the lender] may sue you to obtain a judgment for the amount
34 of the debt or may take possession of the [described collateral].
35 (4) If [the lender] takes possession of the [collateral] you
36 may get it back by paying the full amount of your debt plus
37 expenses incurred by [the lender] if you make the required
38 payment within twenty days after he takes possession.
39 (e) During the twenty day period after a default consisting of
40 a failure to pay money the lender may not because of that
41 default accelerate the unpaid balance of the obligation, bring
42 action against the debtor, or proceed against the collateral.
43 (f) Unless the lender has first notified the debtor that he has
44 elected to accelerate the unpaid balance of the obligation because
45 of default, brought action against the debtor, or proceeded
46 against the collateral, the debtor may cure a default consisting of
47 a failure to pay money by tendering the amount of all unpaid
48 sums due at the time of tender, without acceleration, plus any
49 unpaid delinquency or deferral charges. Cure restores the debtor
50 to his rights under the agreement as though the defaults cured
51 have not occurred.

1 SECTION 2. Said chapter 255 is hereby further amended by
2 striking out section 13J. and inserting in place thereof tl p
3 following section:
4 Section 13J. (a) Subject to the provisions of this section a

5 lender may take possession of the collateral. In taking possession
6 the creditor may proceed without judicial process only if the

7 default consisted of a failure to pay money and if possession can
8 be obtained without entry upon private property, without use ot
9 force, and without a breach of the peace.
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(b) Except as provided in subsection (a) a lender may proceed
against collateral only by judicial process. In any action where
possession of the collateral is part of the relief sought by a lender
no court may make, execute or enforce an order or process with
respect to possession until the right of the creditor to take
possession has been determined at a hearing at which the debtor
has an opportunity to be heard.

10
11
12
13
14
15
16'^7 (c) The debtor may redeem the collateral from the lender at

any time within twenty days of the lender’s taking possession of
the collateral, or thereafter until the lender has either disposed of
the collateral, entered into a contract for its disposition, or
gained the right to retain the collateral.

18
19
20
21
on (d) The lender may after gaining possession sell or otherwise

dispose of the collateral. Unless displaced by the provisions of
this section and section thirteen I the rights and obligations of
the parties, including redemption and disposition of the collateral
shall be governed by the provisions of Part 5 of Article 9 of the
Uniform Commercial Code. If the seller or holder repossesses or
voluntarily, in writing, accepts surrender of goods which were the
subject of the sale and in which he has a security interest and the
cash price of the goods repossessed or surrendered was four
thousand dollars or less the buyer shall only be liable for the
deficiency, if any, between the fair market value of such goods at
the time of repossession or surrender and the balance due on the
original contract of sale.
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(e) If the lender elects to bring an action against the debtor
without taking possession of the collateral and obtains judgment
the collateral is not subject to levy and sale on execution or
similar proceedings pursuant to the judgment.

35
36
37
38

SECTION 3. Chapter 2558 of the General Laws is hereby
amended by striking out section 20A and inserting in place
thereof the following section:

1

3
Section 20A. (a) An agreement of the parties in a retail

installment contract defining default is enforceable only to the
extent that the default is material and consists of the buyer’s
failure to make one or more installments as required by the
agreement; or the occurrence of an event which substantially
impairs the prospect of payment or performance.

4
5

6
7
8
9
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10 (b) The burden of establishing that a default has occurred is
1 1 on the holder.
12 (c) After a default by a buyer consisting of a failure to pay
13 money, the holder may not bring an action against the buyer or
14 proceed against the collateral until he gives the buyer the notice
15 described in this section. If a buyer cures a default after receiving
16 notice and again defaults, the holder must give another notice
17 before bringing an action or proceeding against the collateral*
18 with respect to the subsequent default.
19 (d) The notice shall be iri writing and must be given to the
20 buyer ten days or more after the default. The notice shall
21 conspicuously state the rights of the buyer upon default in
22 substantially the following form:
23 (1) The heading shall say: Rights of Defaulting Buyer under
24 the Massachusetts Motor Vehicle Installment Sales Act.
25 (2) You may cure your default in [describe transaction in a
26 manner enabling buyer to identify it] by paying to [name and
27 address of holder] [amount due] before [date which is at
28 twenty-one days after notice is mailed]. If you pay this amount
29 within the time allowed, you are no longer in default and may
30 carry on with the transaction as though no default had occurred.
31 (3) If you do not cure your default by the date stated above,
32 [the holder] may sue you to obtain a judgment for the amount
33 of the debt or [if applicable] may take possession of the
34 [describe collateral].
35 (4) [lf applicable] if the holder takes possession of the
36 [collateral] you may get it back by paying the full amount of
37 your debt plus expenses incurred by [the holder] if you make
38 the required payment within twenty days after he takes
39 possession.
40 (e) During the twenty day period after a default consisting of
41 a failure to pay money the holder may not because of that"
42 default accelerate the unpaid balance of the obligation, bring
43 action against the buyer, or proceed against the collateral.
44 (f) Unless the holder has first notified the buyer that he has
45 elected to accelerate the unpaid balance of the obligation because
46 of default, brought action against the buyer, or proceeded against
47 the collateral, the buyer may cure a default consisting of a failure
48 to pay money by tendering the amount of all unpaid sums due at
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49 the time of tender, without acceleration, plus any unpaid
50 delinquency or deferral charges. Cure restores the buyer to his
51 rights under the agreement as thought the defaults had not
52 occurred.

SECTION 4. Said chapter 2558 is hereby further amended by
striking out section 208 and inserting in place thereof the
following section:-

1

■V 2
W 3

Section 208 (a) Subject to the provisions of this section and
section twenty A a holder may take possession of the collateral.
In taking possession the holder may proceed without judicial
process only if the default consisted of a failure to pay money
and if possession can be obtained without entry upon private
property, without the use of force, and without a breach of the
peace.

4
5

6

8
9

10
(b) Except as provided in subsection (a) a creditor may

proceed against collateral only by judicial process. In any action
where possession of the collateral is part of the relief sought by a
holder no court may make, execute or enforce an order or
process with respect to possession until the right of the holder to
take possession has been determined at a hearing at which the
buyer has an opportunity to be heard.

11
12
13
14
15
16
17

(c) The buyer may redeem the collateral from the holder at
any time within twenty days of the holder’s taking possession of
the collateral, or thereafter until the holder has either disposed of
the collateral, entered into a contract for its disposition, or
gained the right to retain the collateral in satisfaction of the
buyer’s obligation.

18
19

20
21

23
(d) The holder may after gaining possession sell or otherwise

dispose of the collateral. Unless displaced by the provisions of
this section and section twenty A the rights and obligations of
the parties, including the redemption and disposition of the
collateral shall be governed by the provisions of Part 5 of Article
9 of the Uniform Commercial Code. If the seller or holder
repossesses or voluntarily, in writing, accepts surrender of the
motor vehicle which was the subject of the sale and in which he
has a security interest, and the cash price of the motor vehicle
repossessed or surrendered was four thousand dollars or less, and
he sells or disposes of the motor vehicle pursuant to the

24
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30
31
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33
34
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35 provisions of this section, the buyer shall only be liable for the
36 deficiency, if any, between the fair market value of such motor
37 vehicle at the time of repossession or surrender and the balance
38 due on the original contract of sale.
39 (e) If the holder elects to bring an action against the buyer
40 without taking possession of the collateral and obtains judgment,
41 the collateral is not subject to levy and sale on execution or
42 similar proceedings pursuant to the judgment. £

1 SECTION 5. Chapter 255 D of the General Laws is hereby
2 amended by striking out section 21, and inserting in place
3 thereof the following section.
4 Section 21. (a) An agreement of the parties in a retail
5 installment contract defining default is enforceable only to the
6 extent that the default is material and consists of the buyer’s
7 failure to make one or more installments as required by the
8 agreement; or occurrence of an event which substantially impairs
9 the prospect of payment or performance.

10 (b) The burden of establishing that a default has occurred is
11 on the holder.
12 (c) After a default by a buyer consisting of a failure to pay
13 money, the holder may not bring an action against the buyer or
14 proceed against the collateral until he gives the buyer the notice
15 described in this section. If a buyer cures a default after receiving
16 notice and again defaults, the holder must give another notice
17 before bringing an action or proceeding against the collateral
18 with respect to the subsequent default.
19 (d) The notice shall be in writing and must be given to the
20 buyer ten days or more after the default. The notice shall
21 conspicuously state the rights of the buyer upon default in
22 substantially the following form;
23 (1) The heading shall say: Rights of Defaulting Buyer unde’Jfc
24 the Massachusetts Retail Installment Sales Act.
25 (2) You may cure your default in [describe transaction in a
26 manner enabling buyer to identify it] by paying to [name and
27 address of holder] [amount due] before (date which is at least
28 twenty-one days after notice is mailed]. If you pay this amount
29 within the time allowed, you are no longer in default and may
30 carry on with the transaction as though no default had occurred.
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31 (3) If you do not cure your default by the date stated above,
32 [the holder] may sue you to obtain a judgment for the amount
33 of the debt or [if applicable] may take possession of the
34 collateral.
35 (4) [lf applicable] if the holder takes possession of [the
36 collateral] you may get it back by paying the full amount of
37 your debt plus expenses incurred by [the holder] if you make

the required payment within twenty days after he takes
possession.

40 (e) During the twenty day period after a default consisting of
41 a failure to pay money the holder may not because of that
42 default accelerate the unpaid balance of the obligation, bring
43 action against the buyer, or proceed against the collateral.
44 (f) Unless the holder has first notified the buyer that he has
45 elected to accelerate the unpaid balance of the obligation because
46 of default, brought action against the buyer, or proceeded against
47 the collateral, the buyer may cure a default consisting of a failure
48 to pay money by tendering the amount of all unpaid sums due at
49 the time of tender, without acceleration, plus any unpaid
50 delinquency of deferral charges. Cure restores the buyer to his
51 rights under the agreement as though the defaults cured had not
52 occurred.

1 SECTION 6. Said chapter 255 D is hereby further amended by
2 striking out section 22 and inserting in place thereof the
3 following section:

5 (a) Subject to the provisions of this section and section
6 twenty-one, on default by the buyer a holder may take
7 possession of the collateral. In taking possession the creditor may
8 proceed without judicial process only if the default consisted of a
9 failure to pay money and if possession can be obtained without

10 entry upon private property, without the use of force, and
11 without a breach of the peace.
12 (b) Except as provided in subsection (a) a creditor may
13 proceed against collateral only by judicial process. In any action
14 where possession of the collateral is part of the relief sought by a
15 holder no court may make, execute or enforce an order or
16 process witli respect to possession until the right of the holder to

4 Section 22.
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17 take possession has been determined at a hearing at which the
18 buyer has an opportunity to be heard.
19 (c) The buyer may redeem the collateral from the holder at
20 any time within twenty days of the holder’s taking possession of
21 the collateral, or thereafter until the holder has either disposed of
22 the collateral, entered into a contract for its disposition, or
23 gained the right to retain the collateral in satisfaction of the
24 buyer’s obligation.
25 (d) The holder may after gaining possession sell or otherwise
26 dispose of the collateral. Unless displaced by the provisions of
27 this section and section twenty-one the rights and obligations of
28 the parties, including redemption and disposition of the collateral
29 governed by the provisions of Part 5 of Article 9 of the Uniform
30 Commercial Code. If the seller or holder repossesses or volun-
-31 tarily, in writing, accepts surrender of goods which were the
32 subject of the sale and in which he has a security interest and the
33 cash price of the goods repossessed or surrendered was four
34 thousand dollars or less the buyer shall only be liable for the
35 deficiency, if any, between the fair market value of such goods at
36 the time or repossession or surrender and the balance due on the
37 original contract of sale.
38 (e) If the holder elects to bring an action against the buyer
39 without taking possession of the collateral and obtains judgment,
40 the collateral is not subject to levy and sale on execution or
41 similar proceedings pursuant to the judgment.

*


