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By Mr. Olver of Amherst, petition of John W. Olver and another
for legislation to further protect the inland wetlands and flood
plains of the Commonwealth. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Seventy-Two,

An Act further protecting the inland wetlands and

FLOOD PLAINS OF THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same, as
follows:

1 Section 40A of chapter 131 of the General Laws is hereby
2 amended by striking out the first three paragraphs and inserting
3 in place thereof the following four paragraphs:
4 The commissioner of natural resources, with the approval of
5 the board of natural resources, may, from time to time, for the
6 purpose of promoting the public safety, health and welfare,
7 and protecting public and private property, wildlife, fisheries,
8 water resources, flood plain areas and agriculture, adopt, amend
9 or repeal orders regulating, restricting or prohibiting dredging,

10 filling, removing or otherwise altering or polluting inland wet-
-11 lands. In this section the term “inland wetlands” shall mean
12 any marsh or swamp bordering on inland waters or that por-
-13 tion of any bank which touches any inland waters, or any
14 marsh or swamp subject to flooding by fresh water.
15 The commissioner shall protect flood plain areas by estab-
-16 lishing by order, along any waterway or flood-prone area con-
-17 sidered for stream clearance, channel improvement or any form
18 of flood control or flood alleviation measure, lines beyond
19 which in the direction of the waterway or flood-prone area, no
20 obstruction or encroachment shall be placed by any person,
21 firm or corporation, public or private, unless authorized by the
22 commissioner. The commissioner shall, upon application to
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23 him. issue or deny permits for such encroachments based upon
24 his findings of the effect of such proposed encroachments upon
25 the flood-carrying capacity of the waterways, flood heights and
26 hazards to life and property, with due consideration given to
27 the results of similar encroachments constructed along the
28 reach of waterway. The commissioner, in establishing such
29 encroachment lines, shall base their location on the boundaries
30 of the area which would be inundated by a flood similar in size
31 to one or more recorded floods which have caused extensive
32 damages in such area or on a size of flood computed byi
33 accepted methods applicable generally throughout the common-
-34 wealth. The determination of the size of the flood and the
35 boundaries of the inundated area shall take into consideration
36 the effects of probable future developments. The position of
37 the lines may vary from the boundaries of the inundated area
38 so as to minimize the area of land to be regulated when a
39 portion of the inundated area does not contribute to the
40 flood-carrying capacity of the waterway. The position of the
41 lines shall, insofar as practical, equitably affect riparian proper-
-42 ties and interests depending upon existing topography and shall
43 be interdependent throughout the reaches of the waterway, and
44 shall conform with the requirements of the federal government
45 imposed as conditions for the construction of flood control
46 projects. When the existing waterway, because of natural or
47 man-made constrictions, is such that such lines cannot be
48 established by standard engineering methods, a channel may be
49 adopted, whereby the removal of the constrictions may be
50 anticipated so that reasonable lines can be established by
51 methods applicable to the commonwealth generally. When the
52 flood boundary falls along the channel banks, the lines shall be
53 placed at the top of the bank.
54 The commissioner shall, before adopting any such order
55 under the preceding paragraphs, hold a public hearing thereon
56 in the municipality or watershed region in which the inland)
57 wetlands or flood plains to be affected are located, giving
58 notice thereof to the state reclamation board, the department
59 of public works, the department of public health, the metro-
-60 politan district commission, the selectmen, conservation coin-

-61 missioners and assessors of each such town, the mayor, city
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council, conservation commissioners and assessors of each such
city, and each assessed owner of such wetland or flood plains
by certified mail at least twenty-one days prior thereto. For
the purposes of this section the person to whom the land was
assessed in the last preceding annual tax levy shall be deemed
to be the assessed owner thereof, and the notice shall be
addressed in the same manner as the notice of such tax levy,
unless a different owner or a different address is known by the
commissioner to be the correct one in which case the notice
shall be so addressed. No order shall be adopted until it is
approved by the selectmen or city council of the town or city
in which said wetlands or flood plains are located; provided,
that if the selectmen or the city council fail to approve or
disapprove such proposed order within thirty days after receipt
of a written request from the commissioner such order shall be
deemed to have been approved, and provided, further, if such
order is so disapproved the commissioner may, after expiration
of ninety days from the date of such disapproval and after due
consideration of the reasons for such disapproval, adopt such
order or amended order.
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82 Upon the adoption of any such order or any order amending

or repealing the same, the commissioner shall cause a copy
thereof, together with a plan of the lands affected and a list of
the assessed owners of such lands, to be recorded in the
registry of deeds or the office of the assistant recorder for the
district wherein the land lies, and shall send by certified mail a
copy of such order and plan to each assessed owner of land
affected and to the clerk and board of assessors of each city or
town in which the land is located. Such order shall not be
subject to the provisions of chapter one hundred and eighty-
four. The superior court shall have jurisdiction in equity to
enforce, and remedy violations of such orders.
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