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The General Court adopted the following measure in the form of
Chapter 56, Resolves of 197!.

“Resolved, That the Department of Natural Resources is
hereby authorized and directed to make an investigation
and study of the problem of public recreation on private,
county and municipal lands as specifically relates to the
problem of landowners’ liability. . .

In accordance with the authorization given in the above Resolve,
the Department of Natural Resources submits the following study
report.

Respectfully submitted

ARTHUR W. BROWNELL
Commissioner

®{)c Commontocaltf) of Jtlagsac&usetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives
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CHAPTER 56. RESOLVE PROVIDING FOR AN INVESTIGA-
TION AND STUDY BY THE DEPARTMENT OF NATURAL
RESOURCES RELATIVE TO PUBLIC RECREATION ON
PRIVATE, COUNTY AND MUNICIPAL LANDS AS RELATES
TO THE PROBLEM OF LANDOWNERS’ LIABILITY.

Resolved, That the Department of Natural Resources is hereby
authorized and directed to make an investigation and study of the
problem of public recreation on private, county and municipal
lands as specifically relates to the problem of landowners’ liability.
Said department shall report to the general court the results of its
investigation and study, and its recommendations, if any, together
with drafts of legislation necessary to carry such recommendations
into effect, by filing the same with the clerk of the house of
representatives on or before the last Wednesday of December,
nineteen hundred and seventy-one.

Approved August 31, 1971.

ORDER AUTHORIZING STUDY
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In December of 1970 the Department of Natural Resources
a two year study of scenic and recreational trails in

Massachusetts. In this study which included the most comprehen-
sive inventory of existing trails ever compiled within the state, it
was found that in the ten major trail use categories, 35% of the
existing trails were located on private property.

Today private landowners in Massachusetts find themselves in a
difficult position concerning their responsibility to non-paying
recreational users of their property. Because of the increasing
public demand to utilize open land areas for both active and
passive recreational pursuits, land owners are subjected to
continuing pressure from various recreational user-groups to use
their lands. In many cases, the land use activity not only subjects
the landowner to loss of privacy but also to the possibility of legal
liability for damages to persons or property arising out of the use
of his land. This is true not only of various types of trail activities,
but of hunting, fishing and other passive outdoor recreational
pursuits as well. As a result of this situation there has been a
gradual withdrawal of private land available for public recreational
use.

The purpose of this study is to examine the problem of land-
owner liability as it relates to public recreation on private, county
and municipal lands in the Commonwealth and to recommend
appropriate legislative action.

PURPOSE OF STUDY
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4n extensive analysis of the subject of the current study was
completed by the Legislative Research Council in a report pub-
lished as Senate No. 1136 of 1967 entitled; 4k-

Legislative Research Council
Report Relative to Public

Recreation on Private Lands
and Landowners’ Liability”.

In the 1967 report the Legislative Research Council was directed
by the General Court to study and report on the contents of two
1966 proposals concerning limitations on the liability of a land-
owner who agrees to open his premises for public recreational use
(House, No. 2337 and 2719). The report contains a full discussion
of the common law principles of landowners’ liability as they exist
in Massachusetts and a review of relevant statutes in other states.
Since it would be superfluous to repeat the work accomplished in
the 1967 report the findings of that report are briefly summarized
as follows:

The duty of care which a landowner owes to persons entering
his property depends on the legal status of those persons. The
common law classifies entrants on another’s land as either trespas-
sers, licensees or invitees. A trespasser is a person who enters
another’s land without authority or permission. In order for a
trespass to occur in this Commonwealth the unauthorized entry
must be intentional. An acciden
obligation of a landowner to a tr<
in a willful, wanton, or reckelss m
duty to maintain his land in a
trespass is privileged, however, if
to prevent serious harm to person

al entry is not a trespass. The
spasser is to refrain from acting
anner. He owes the trespasser
safe condition. An intentiona*

t can be shown entry was made
or property.

A similar duty of care is ow Jd the licensee. A licensee is a
person who enters another’s land without invitation but who none
the less is permitted to so enter by express or implied consent of
the owner. The duty owed to the licensee is the same as that owed

STUDY FINDINGS

\) PREVIOUS WORK
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to a trespasser, i.e., the landowner must refrain from willful,
wanton or reckless conduct which would cause physical harm.

The obligations of the landowner are considerably increased in
the case of the invitee. An invitee is a person who enters another’s
premises by express or implied invitation of the owner for a
particular purpose involving a mutual advantage or at least a
benefit to the owner. In this situation the landowner is responsible
for maintaining his premises in a reasonably safe condition. In

addition, the landowner must also inspect his premises for unsafe
conditions and once discovered, he must either rectify the condi-
tion or warn an invitee of their existence.

A majority of states in the nation have now passed landowner
liability relief statutes in one form or another. By 1966, the
number of states passing such legislation had reached thirty-five.
Some of the early statutes were found to be inadequate and
recently a number of states have enacted the basic model law
originally drafted by the American Forest Products Industries, Inc.,
and published by the Council of State Governments as suggested
state legislation.

B) CURRENT SITUATION - MASSACHUSETTS

In recent years Massachusetts, as well as the entire country, has
experienced a tremendous increase in the public’s demand for
recreational experiences including a much wider range of outdoor
recreational activities. Since 1966 Massachusetts in particular has
experienced an unprecedented upsurge of snowmobile and off-road
recreational vehicle use. Because of the public’s increasing leisure
time and its infatuation for mechanical devices that enable enjoy-
ment and travel in the out-of-doors with minimal physical exertion,
these recreational vehicles have found an extremely receptive market.
The result has been substantially increased demands on public and

lands.
' The demand on public lands can be met with the provision of

expanded trail systems and acquisition of additional land. But the
increased demand on private lands often results in the posting of
properties to all uses. Landowners have come to realize that
recreational vehicle usage constitutes a substantial liability potential.
Even if a landowner were ultimately found by the courts to be not
liable, he could still incur substantial costs of defending against any
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such actions. Many find a simple solution by erecting “no
trespassing” signs.

The proposed legislation would remove this fear on the part of the
landowner, encouraging him to open his land for public recreational
use. However, this proposal would not allow the landowner to
absolutely excuse himself from any and all liabilities. The proposal
carefully delineates the circumstances in which the landowner on the
one hand would be protected and on the other hand would be liable
for injuries sustained by entrants on his land. The legislation
proposed would eliminate the necessity of court action in most cases.

There must be encouragement in the use of privately-owned lands
by the public for recreational purposes. Presently sufficient public
property to satisfy the outdoor recreation needs of Massachusetts
citizens and out-of-state visitors is non-existant. Although acquisition
programs for additional public recreation land are underway,
progress is expensive and slow. Land in the private sector must
satisfy a portion of the demand without placing landowners in a
position of being held liable for problems arising from un-
compensated use.

It is not expected that any landowner liability law in Massa-
chusetts would result in much presently posted land opening for
public use. The chief value of a well publicized statute would be to
hold the line on those lands currently open but gradually being
withdrawn.

Many organized recreationists, such as snowmobile clubs and
sportsmen’s clubs are actively trying to negotiate with private
landowners to provide areas for their particular need. These groups
are thwarted to a considerable degree by the reluctance of
landowners who have no particular opposition to the user-group in
question but who fear the possibility of liability as landowners for
damages to persons or property resulting from the opening of their
land to recreational activities. Organized groups cannot provide
landowners with adequate protection from possible liability and it H|
simpler and safer for a landowner to deny the public any use of his
property.

As discussed in the review of the 1967 report, the Legislative
Research Council found that at least thirty-five states had adopted

C) EXISTING SITUATION - OTHER STATES
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some form of landowner liability statute, many based in whole or in
part on the model law proposed by the American Forest Products
Industries, Inc. Maine, New Hampshire, New York and Connecticut
are among those states who have adopted such laws.

The Massachusetts Trails Advisory Committee, established by
Chapter 458 of the Acts of 1969, and composed of diverse
recreational user-groups has assisted the Department in reviewing the
current Massachusetts situation and the actions of other states. They

unanimously endorsed the adoption of a law similar to that
recently passed in Connecticut which is based primarily on the
suggested model law.

D) COUNTY AND MUNICIPALITY LIABILITY

The general rule regarding the liability of municipalities is that in
the absence of statute, a city or town is not liable for negligent acts
of its officers or employees in the performance of strictly public
functions imposed or permitted by the legislature from which no
special corporate advantage, pecuniary profit or enforced con-
tribution from individuals particularly benefited, results. 1

However, with respect to the maintenance of a nuisance on land
under its control, it has been held that the liability of a municipality
as the owner of, or as one in control of land or of a building, is the
same as that of a natural person.2

The general rule regarding the liability of counties is that in the
absence of statute, a county is not liable for torts committed by it in
the exercise of its governmental functions; but it is liable for torts
committed in its proprietary capacity.

The recreational uses which would be promoted by a law limiting
landowners’ liability as suggested by the model law would include
those types of non-commercial, public functions in which counties
and municipalities now enjoy a degree of governmental immunity.

inclusion of municipalities and counties within the definition of
“owners” in the proposed legislation will not substantially change
the existing common law with respect to such liability, but will
codify the law with respect to uncompensated use of municipal and
county lands for recreational purposes.

\ Orlands v City of Brocklon 295 Mass 205
2 Kurhgar v City of Worcester 348 Mass 284
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The Department of Natural Resources recommends adoption of a
landowner liability statute in Massachusetts to provide encourage-
ment to private landowners to make their properties available for
various forms of public recreation.

A draft of recommended legislation is contained in the appendix
of this report.

<1

STUD Y R ECOMMENDA TIONS
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In the Year One Thousand Nine Hundred and Seventy-Two.

An Act to encourage landowners to make available to the
PUBLIC LAND AND WATER AREAS AND OTHER PROPERTY FOR
RECREATIONAL PURPOSES BY LIMITING LIABILITY IN
CONNECTION THEREWITH.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The purpose of this act is to encourage owners
2 of land to make land and water areas available to the public for
3 recreational purposes by limiting their liability toward persons
4 entering thereon for such purposes.

1 SECTION. 2. As used in this chapter: (a) “Land” means
2 land, roads, water, watercourses, private ways, buildings,
3 structures and machinery or equipment when attached to the
4 realty, (b) “Owner” means the possessor of a fee interest, a
5 tenant, lessee, occupant or person, including any political
6 subdivision or agency of the Commonwealth, in control of the
7 premises, (c) “Recreational Purpose” includes, but is not limited
S to any of the following or any combination thereof: hunting,
9 fishing, swimming, boating, horseback riding, bicycling, cycling,

10 camping, picnicking, hiking, pleasure driving, nature study, water
11 skiing, winter sports, and viewing or enjoying historical,
12 archaeological, scenic or scientific sites, (d) “Charge” means the
13 admission price of fee asked in return for invitation or permission
14 to enter or go upon the land.

APPENDIX

DRAFT OF PROPOSED
LEGISLATION

fKie Commontocaltfj of jUlafi&acfjuaetttf
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1 SECTION 3. Except as specifically recognized by or pro-
-2 vided in section six of this chapter, an owner of land owes no
3 duty of care to keep the premises safe for entry or use by others
4 for recreational purposes, or to give any warning of a dangerous
5 condition, use, structure, or activity on such premises to persons
6 entering for such purposes.

1 SECTION 4. Except as specifically recognized by or pro-
-2 vided in section six of this chapter, an owner of land who eithefc,
3 directly or indirectly invites or permits without charge any
4 person to use such property for recreational purposes does not
5 thereby:
6 (a) Extend any assurance that the premises are safe for any
7 purpose.
8 (b) Confer upon such person the legal status of an invitee or
9 licensee to whom a duty of care is owned.

10 (c) Assume responsibility for or incur liability for any injury
11 to person or property caused by an act of omission of such
12 persons.

1 SECTION 5. Unless otherwise agreed in writing, the pro-
-2 visions of sections three and four of this chapter shall be deemed
3 applicable to the duties and liability of an owner of land leased
4 to the state or any subdivision thereof for recreational purposes.

1 SECTION 6. Nothing in this chapter limits in any way any
2 liability which otherwise exists:
3 (a) For willful or malicious failure to guard or warn against a
4 dangerous condition, use, structure, or activity.
5 (b) For injury suffered in any case where the owner of land
6 charges the person or persons who enter or go on the land for the
7 recreational use thereof, except that in the case of land leased to
8 the state or a subdivision thereof, any consideration received b^|
9 the owner for such lease shall not be deemed a charge within the

10 meaning of this section.

1 SECTION 7. Nothing in this chapter shall be construed to:
2 (a) Create a duty of care or ground of liability for injury to
3 persons or property.
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4 (b) Relieve any person using the land of another for recrea-
-5 tional purposes from any obligation which he may have in the
6 absence of this act to exercise care in his use of such land and in
7 his activities thereon, or from the legal consequences of failure to
8 employ such care.
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