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(Chapter 97 of the Resolves 1969)

CHAP. 97. RESOLVE PROVIDING FOR AN INVESTIGATION AND STUDY
BY A SPECIAL COMMISSION RELATIVE TO ESTABLISHING A
COLLECTIVE BARGAINING COMMISSION.

Resolved, That a special commission, to consist of three
members of the senate, five members of the house of represen-
tatives, and seven persons to be appointed by the governor, is
hereby established for the purpose of making an investigation and
study of the subject matter of current senate document numbered
1004, establishing a collective bargaining commission within the
department of administration and finance; and of current house
documents numbered 3356, establishing a collective bargaining
commission within the executive office of administration and
finance; and 3811, establishing a collective bargaining commission
within the department of labor and industries.

Approved August 24, 1969.

Revived and continued (Chapter 3 of the Resolves of 1970)
Authorized to report from time to time, (Chapter 8 of tlr
Resolves of 1970)

Revived and continued (Chapter 1 of the Resolves of 1971)
Scope of study increased (Chapter 24 of the Resolves of 1971)
Revived and continued (Chapter 1 of the Resolves of 1972)

RESOLVE AUTHORIZING STUDY
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In this, the Third Interim Report of the “Collective Bargaining
Commission,” there is presented an innovative approach to the
problem of resolving situations of impasse in public employee
negotiations.

It has been said by this Commission and others that strikes are
not the answer, new procedures are. The reach for new procedures
is engaging the earnest attention of responsible labor and manage-
ment people across the Country. At hearings held by this Com-
mission, and during discussions with concerned parties, there have
been expressed numerous ideas and suggestions which lean in the
general direction of the approach outlined here, but which were
never quite put together in one package to be examined as a
possible alternative method to present public employee relations
practices.

As Commission Chairman, I came to believe that a real service
might be performed if these ideas and suggestions were assembled
and tailored in the form of a purely tentative proposal which
might provide a starting point for possible productive discussions.
With this in mind, I assigned the preparation of this Report to the
Commission staff.

This Report does not represent the views of the Commission nor
it purport to represent the views of any one member of the

Commission. It is an alternative approach which is not expected to
win favor in all quarters. That is par for the course in collective
bargaining, an area of endeavor which is characterized by a
constant interplay of divergent opinions, strongly held.

Furthermore, any considerable change in the procedures for
handling public employee relations would anticipate widespread

LETTER OF TRANSMITTAL

To His Excellency, Governor Francis W. Sargent, and the Honorable Senate
and House of Representatives:
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adaptions of statutes and regulations and agreements and attitudes
on both sides of the bargaining table. This is a large order and not
to be considered seriously in terms of implementation unless a
thorough canvass of opinion shows in advance that there is a
significant range of support among responsible management and
labor people.

It is to stimulate discussion of a different, albeit previously
untried, alternative method that this Report is published and
tributed. Hopefully by this means this Commission will advance itF
central purpose, which is the search for ways to promote labor
peace and productivity among public employees in the Common-
wealth and its subdivisions.

Respectfully submitted,

GEORGE G. MENDONCA,
Chairman.

i
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IN PUBLIC EMPLOYEE COLLECTIVE BARGAINING
NEW PROCEDURES FOR IMPASSE RESOLUTION ARE
NEEDED

If you have listened for hours on end to argument, discussion
and testimony, and have coped with a ton or so of literature on
nublic sector labor negotiations, you must indeed be impressed
,ith the amiability shown by both sides of this adversary process

in following a set of procedures which take them on a straight line
to a state of inconclusion.

And it stops right there.
You wait to hear what the next steps are, and you don’t hear

anything. One side says “yes” and one side says “no” and this goes
on for months in some cases, and there’s nothing really to prevent
it from going on forever.

And that’s puzzling, because the whole idea of collective bar-
gaining is to settle differences, to bring an end to controversy, to
straighten things out, even though one or both sides may view the
final resolvement with limited enthusiasm. At least it’s settled and
put to one side for a stipulated period of time.

Our present statutes, as they apply to public sector employee
relations, don’t settle anything at all. They provide for the recogni-
tion of appropriate bargaining units, the conduct of elections,
certification, the necessity to meet “in good faith” and they assist
the negotiators to reach total impasse in an orderly manner.

Once total impasse is reached, the statutes are silent. They offer
no procedures designed to lead the parties out of stalemates. In
fact, they more or less lock them in by withholding some of the
weaponry used in the private sector to break things out into the
open.

By the very nature of things, management cannot engage in a
'lockout, or go out of business, or start moving departments to a
distant state or even threaten any of these things.

On the other hand, management people at the public level, with
their income unimpaired by a strike, feel no great financial
squeeze, either corporate or private if they let things drag
on which they do.

On the labor side, public employees can’t strike (the statutes
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say). We hold to this posture in the face of the historical fact that
strikes and the fear of strikes have motivated economic concessions
from employers when all other approaches have failed. Further-
more, the strike, real or threatened, is news and a sure way to gain
public attention and possible support.

Of course, we all know that there are public employee strikes in
great number in all parts of the Country. That being the case,
labor can use the THREAT to strike to bring things to a heady
which they do. Except for policemen and firemen those lads are
in a real bind when they come to the negotiating table. Strikes
against the public safety are intolerable to the public and rejected
by police and firemen themselves. They don’t even have the threat
to strike to throw into the discussion when things get slow. They
are up against an absolute stymie, and they know it, and so does
management. It is no wonder that so many of them have come to
regard collective bargaining as “collective begging.”

Now this can’t go on forever. If the prohibition on strikes is to
be an absolute, then there has to be a substitute. There has to be
set down a process which avoids strikes by mandating steps to be
followed by both sides, which lead inevitably and inexorably
toward a settlement, toward a decision which must be lived with
by all concerned.

It has been said that strikes are not the answer; new procedures
are. If this be so, then let’s stop polishing up the old procedures,
which haven’t worked, and presenting them like they were shining
innovations which were just discovered seven weeks ago.

The first of these is final and binding arbitration.
Whatever may have been the occasional success of final and

binding arbitration in the private sector, it is often an unacceptable
surrender of sovereignty and a generally unsatisfactory approach in
public sector bargaining.

When you put final and binding arbitration at the end of
road, each side stakes out its claim and sticks to it, knowing that
this system averages out, in the long run, about half way between
bid and asked. Maybe less this time; more next time. In the long
run, about half way between.

This attitude puts a serious damper on efforts to resolve
differences during the process of negotiation, mediation and fact-
finding. Go through the motions. Make it look like “good faith.”
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But don’t settle anything. The name of the game is not nego-
tiation, or mediation, or fact-finding, or conciliation. The name of
the game is final and binding arbitration, and all that goes before it
is pre-season stuff.

It is true that some states are turning toward final and binding
arbitration for policemen and firemen. They are facing up to he
fact that something has got to be offered to compensate for he

finality of the ban on strikes.
It would appear that these states recognize, however reluctantly,

that in public employee collective bargaining, third party involve-
ment is, in many cases, an essential factor in the reaching of
settlements without strikes. This recognition won’t come easy for
many elected officials and members of appropriating agencies, and
these can make a pretty good case in defense of the principle of
sovereignty.

But something has got to be done. If we can’t have strikes, then
ways have got to be found to reach settlements without strikes.
Something has got to give, and the fixation against participation by
a third party shapes up as a possible productive starting point of
accommodation.

It is not reasonable to suppose that you can put two adversary
parties in a room with a copy of the statutes and a list of
mimeographed rules and regulations and no supervising agency in
sight or within reach and expect them to settle any and all points
of difference. We wouldn’t attempt to run our courts that way,
but that’s the way it is in collective bargaining.

There is no one to whom either side can appeal when there are
minor differences along the way. The statutes provide for meetings
and for negotiations “in good faith,” but the simple truth of the
matter is that when this is done, when each side has stated its
case whether it be once or a hundred times then they can both

V?sh there, neither side budging, for weeks and months.
This happens. In one Massachusetts city, it’s been happening for

eighteen months, at this writing. And there’s nothing really to stop
it from going on for eighteen years.

This is not an isolated instance by any means - and there will
be more and more as long as we seem collectively incapable of
facing up to the proposition that, to a decision, somebody must
DECIDE. Clearly the decision maker is not going to come from the
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ranks of the adversaries, so there will have to be introduced into
the process others than the parties in direct contention.

The first of these must be a Public Employee Relations Board
(hereinafter called the “Board”) within the Labor Relations Com-
mission. The Board will have to be vested with whatever responsi-
bility and authority is needed to see that things move along and
are brought to some kind of conclusion, for better or worse,
within a tolerable period of time, and short of strike. The Board'
must have the power to exert persuasions against stalemate, in-
cluding further mediation, public hearings on the impasse or a
fact-finder’s recommendations, advisory conciliation, cooling off
periods or requests for injunction or penalties. The Board would
act after an impasse became apparent or upon threat of a strike or
other work action, to initiate settlement proceedings and to see
that they were properly and persistently implemented.

With the Board to act as referee, umpire, and friend of both
parties, the established procedures, with some adjustments, can
take us in fairly good order through the shoals of negotiation,
mediation and fact-finding, followed by more negotiation and
mediation.

Under the plan here proposed, however, we can expect a signifi-
cant attitude change among negotiators on both sides of the table.
From the start, they will know without any equivocation that the
business before them is to reach resolvement without deadening
delays and without resort to strike. They will know that if they
fail to reach agreement through negotiation, mediation and fact-
finding, then the Board will step in and move them into a settle-
ment schedule which will result in decisions that are final and
binding.

That can make a big difference.
What we are presenting here is an outline of final and binding

settlement, which is a step removed from final and binding arbitra-
tion. But it’s a giant step. It makes for an entirely different ball
game. The difference starts when a group of employees decide to
band together to practice collective bargaining under the provisions
of this plan, and it continues right on through the whole process.

We are talking about final and binding settlement. Settlement
one way or the other, not someplace in between. Settlement which
finds one side having its best offer accepted and the other side
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having its best offer rejected; and both sides knowing all along that
they are going to have to live with the settlement, whichever way
it goes, just as surely as they would have to abide by a court
judgment.

On the labor side, there will be no strikes, no “blue flue,” no
slowdowns.

On the management side, there will be no shrugging of shoulders
and saying “we just haven’t got the money,” or “we’ll ask for an

or (after weeks and months of hammering out an
agreement), “we’ll put it on the agenda of the Town Meeting and
see what they’ll do with it.”

There has to be settlement. Settlement one way or the other,
not someplace in between. Settlement which may leave one side
gravely disappointed, hoist on its own petard. Settlement which is
not necessarily the happy ending for either side, and which both
sides may strive to avoid by more strenuous effort to reach
agreements beforehand, which is just fine.

Assuming that the essential neutral agency (the Board) is set up,
then here are the steps to be mandated when a situation of
impasse develops:

1. The condition of impasse is recognized. One or both parties
can petition the Board for such recognition. The Board will
promptly examine the situation to determine if all avenues of
negotiation, mediation and fact-finding have been exhausted. The
Board may urge a resumption of any or all of these efforts toward
agreement, adding its own good offices for conciliation. When the
Board determines that an impasse does indeed exist, it may invoke
final and binding settlement procedures on both parties, with all
costs to be shared equally by both sides.

2. The single main issue in contention is separated from the
others. This issue should be one which, if it is resolved, leaves the
parties in a position to go back to bargaining on the remaining

If the parties cannot agree on the subject matter of the most
contentious issue, then the Board will select what it deems to be
the main roadblock in the path of progressive negotiation.

It should be noted here that only ONE ISSUE AT A TIME can

V issues in an improved negotiating climate. The big issue is usually
wages, but it could be hours or some other condition of work.
Whatever it is, it must be isolated and settled.



[Jan.HOUSE - No. 551212

be accommodated by this settlement process. To tackle several
issues at once is to revert back to the old arbitration hang-up. Two
for you; two for them. Something for everybody, with the net
result somewhere in between.

3. Final and binding settlement proceedings are declared to be
in order. While nothing in this process is intended to prevent the
parties from continuing to meet in efforts for agreement, the
Board serves notice on both parties that a schedule for the fin*
and binding settlement of the designated main issue is ordered.

4. A Settlement Panel is chosen. Within ten days after issuance
of the notice of schedule, each party will file with the Board the
name of an individual whom it chooses to serve as its representa-
tive on the Panel. Within ten additional days, the two members so
named will select a third member, who shall be the chairman; and
the three so chosen shall constitute the Settlement Panel.

It is the Board’s responsibility to move things along. If either or
both parties fail to name their members by deadline date, the
Board names such member. If the two members, however named,
fail to name a third, as directed, the Board names that third
member.

5. The Settlement Panel meets with the Parties concerned. With
the Board exercising supervisory influence, particularly in relation
to unwanted delays, the Panel gathers needed information and
explores whatever prospects may remain for an eleventh-hour
agreement between the parties on the main issue, which is the sole
subject matter before the Panel.

At this late point in the settlement proceedings there is a final
opportunity for all concerned with the outcome to make their
positions known to the Panel. If we are to expect employee groups
to accept and live with a set of procedures which will put the
strike out of reach, then we must be prepared to guarantee them
that the decision by the Settlement Panel will hold up, onci
decreed, that it won’t be scrubbed by a mayor, or a town meetin*
or by the withholding of required appropriations by any applica-
tion of the sovereignty principle. Laws and ordinances, rules or
regulations which obstruct or circumvent the implementation of
the decision must be superceded by statute. Conversely, members
of the employee groups may not invalidate the Settlement Panel’s
decision by failing to ratify it, or ignoring it, or applying work
actions to offset it.
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6. The Settlement Panel calls for the submission of last and best
offer. All prospects of agreement on the main issue having been
exhausted, the Panel calls the parties together and instructs them
to prepare to submit in writing their last and best offer. This offer
addresses itself to the main issue only. It is to be clear and concise.
It is to be made with the full knowledge that the Panel will be
restricted in its decision to the acceptance of one side’s offer or
lhe offer of the other side, and that the decision of the Panel,
subject to appellate review, will be final and binding on all con-
cerned. The Panel will set the time and place for a subsequent
meeting of the parties for the purpose of receiving their written
and sealed final and best offers.

7. The offers are received and opened. When the parties hand to
the chairman of the panel their sealed last and best offers, all
negotiation possibilities in respect to the main issue are foreclosed
and the decision is now in the hands of the Panel.

The chairman will open and read one of the bids and make
certain that the language clearly conveys the intention of the
proposers. He will repeat the process dealing with the written offer
of the other side. When members of the Panel are satisfied that
they fully understand the precise terms of the offers made, they
will take both offers under advisement.

It is expected that both sides will have presented persuasive
arguments in support of their respective positions throughout the
entire settlement process, and the merits of each may be in near
balance. However, the stark reality of the situation at this point is
that a deadlock on the main issue must be broken one way or the
other, if for no other reason than that it blocks negotiation and
agreement on the remaining issues; and this must be the overriding
consideration which the members of the panel take with them into
deliberation.

rj 8. The decision is rendered. A judgment has been demanded of
the panel members and a judgment they must declare. No member
may abstain from voting and there is no position of compromise
open to him, these two conditions having been understood from
the start. Within five working days of the receipt of the last and
best offers from both parties, the Settlement Panel will make its
judgment and will inform the parties of its decision. It will further
publish its findings as instructed by the Board.



HOUSE - No. 5512 [Jan.14

*

i

In declaring its decision, the panel must be under no obligation
to give its reasons or to defend itself for accepting the offer of one
side and rejecting the offer of the other side, beyond a simple
statement that, in the judgment of the majority of the members or
all of them, the accepted offer was the more reasonable of the two
submitted.

9. The decision of the Settlement Panel, subject to appellate
review, shall be final and binding on both sides. It is to be
observed in all particulars. Severe penalties must be provided by
statute for failure to live up to the decision, with express preclu-
sion of the “end run” by either party to any legislative body to
obtain terms more favorable than the offer made and accepted.
The statutes must also set up a highly favorable prospect for
successful injunctive action against non-compliance by either party.

10. And back to bargaining. Hopefully, the prospect of negoti-
ating agreements on the remaining issues will be improved with the
“main issue” roadblock out of the way. If this proves not to be
the case, and impasse persists, a second main issue is isolated, a
second settlement panel is chosen, and a decision on this issue is
ground out by the settlement process

It should be specified that the personnel who served on the first
panel will not serve on the second panel except by express agree-
ment of both parties. This step is to avoid the “something for
everybody” temptation, which would surely face any panel which
sat in judgment on several issues.

Since the. costs of fact-finding and the costs of this settlement
process are borne equally by both parties, there will be felt, at
some point, a certain economic persuasion to settle differences by
agreement and this can be all for the good, too.

In conclusion .... In this Commonwealth at this writing there
are stalemates in public employee negotiations which have hung in
there for two years and more. This simple statement of fact
suffices to demonstrate that the present statutes are not geared to
do the job that needs doing.

Collective bargaining by public employees is a thing of shifting
developments. There must be adjustments to the realities of a
labor-management climate which is under the continuing stress of
change. There must be accommodation to the reasonably held
views of individuals of quite varied orientations.
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This report is a reach for answers among interested, concerned,
responsible people who may have in common at the outset only
one area of agreement, and that is that answers have got to be
found.
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