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(House, No. 5957 of 1971)

Ordered, That the Legislative Research Council is hereby di-
rected to make an investigation and study relative to the feasibility
of having the commonwealth, counties, cities, and towns lease
rather than construct facilities required for governmental and muni-
cipal purposes from private concerns and providing further for the
maintenance of said facilities by said private concerns and any
other related matters. The Legislative Research Council shall, in the
course of its investigation, examine leasing procedures used by
other states, the federal government and by private industry.

Said Council shall report the results of its research and fact
finding by filing a copy of its report with the Clerk of the House
of Representatives not later than the second Wednesday of Febru-
ary nineteen hundred and seventy-two.

Adopted:

July 21, 1971

By the Senate, in concurrence,
July 22, 1971,

(House, No. 5105 of 1972)

Ordered, That the time be extended to the first Wednesday of
April in the current year whereby the Legislative Research Council
is required to report on its studies and investigations relative to (1)
state assumption of property tax exemptions (see House, No. 5830
of 1971), and (2) the leasing of governmental facilities (see House,
No. 5957 of 1971).

Adopted:

February 8, 1972

February 9, 1972.

the House of Representatives

the House of Representatives

the Senate, in concurrence

ORDER AUTHORIZING STUDY



HOUSE - No. 5563 [Apr.4

Page
Order Authorizing Study 3
Letter of Transmittal to the Senate and House of Representatives .... 6
Letter of Transmittal to the Legislative Research Council 7
Summary of Report 8

CHAPTER I. INTRODUCTION 18
Origin of Study 18
Related ConstitutionalProvisions 18
Statutory Authority for State Leasing 19
Leasing of Private Property by State Government 21
Statutory Authority for Leasing by Cities and Towns 23

OF LEASING PROPERTY 24
Early English Law 24
Early Colonial Period 26
Eighteenth Century Developments 30
Long-Term Lease 30
Shopping Center Leases 32
Mortgaging of Leasehold Interests 33
Sale and Leaseback 3

FOR PUBLIC FACILITIES 34
Massachusetts Experience 34
Federal Government 35
Counties
Cities and Towns 40

CHAPTER 11. HISTORICAL DEVELOPMENT OF THE PRINCIPLE

CHAPTER 111. DEVELOPMENT OF LEASE-PURCHASE METHOD

CONTENTS



1972] HOUSE - No. 5563 5

CHAPTER IV. PUBLIC FACILITIES CONSTRUCTION IN Page

MASSACHUSETTS 41
Bureau of Building Construction 42
Building Authorities 43
Metropolitan District Commission 45
Regionalization 45
Counties 47
Cities and Towns 48
Urban Renewal and Redevelopment 49

POLICIES IN THE SEVERAL STATES 49
General State Practices 49
Private Construction and Sale 51
“Special Fund” Doctrine 51
Lease-Purchase Agreements 52
Leasing 53

PUBLIC FACILITIES 55
Advantages 55
Disadvantages

CHAPTER V. PRIVATE CONSTRUCTION AND LEASING

CHAPTER VI. ADVANTAGES AND DISADVANTAGES OF THE
SEVERAL METHODS OF PROVIDING FOR



HOUSE - No. 5563 [Apr.6

To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to the leasing of facilities for governmental purposes. This study
was directed by Joint Order, House, No. 5957 of 1971.

The Legislative Research Bureau is restricted by statute to
“statistical research and fact-finding.” Hence, this report contains
only factual material, without recommendations or legislative pro-
posals by the Bureau. It does not necessarily reflect the opinions
of the undersigned members of the Legislative Research Council.

Respectfully submitted,

MEMBERS OF THE
LEGISLATIVE RESEARCH COUNCIL

SEN. JOSEPH D. WARD of Worcester,
Chairman.

REP. JOSEPH B. WALSH of Boston,
House Chairman.

SEN.. ANDREA F. NUCIFORO of Berkshire
SEN. JOHN F. PARKER of Bristol
SEN. FRED I. LAMSON of Middlesex
REP. JAMES A. ADAMS of Westfield
REP. CHARLES F. FLAHERTY, JR. of Cambridge
REP. ROBERT B. AMBLER of Weymouth
REP. JOHN F. COFFEY of West Springfield
REP. SIDNEY Q. CURTISS of Sheffield
REP. HARRISON CHADWICK of Winchester
REP. WILLIAM H. RYAN of Haverhill

®J)c CommontocalH) of JHasgarimsfettt

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: By a Joint Order, House, No. 5957, the Legis-
lative Research Council was directed to make an investigation and
study of the feasibility of having the commonwealth, counties,
cities, and towns lease rather than construct facilities required for
governmental and municipal purposes from private concerns and
providing further for the maintenance of said facilities by said
private concerns and any other related matters.

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Its scope and content have been
restricted to statistical and fact-finding data without recommenda-
tions.

The preparation of this report was the primary responsibility of
Cornelius T. Finnegan, Jr. of the Bureau staff.

Respectfully submitted

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau.

Commontocaltf) of

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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Origin of Study

By legislative directive, based on an order originally filed by
Representative William H. Ryan of Haverhill, this report discusses
the feasibility of government leasing of public facilities rather than
constructing the same. It also includes an examination of the
leasing policies of the federal government, state and local govern-
ments and private industry.

The study was prompted by concern over situations such as the
Middlesex County Courthouse construction and the Essex County
Courthouse, the problems connected therewith and the escalating
cost of the buildings. Representative Ryan sought information to
determine if the use of current private industry leasing could
replace construction of public facilities.

Massachusetts Leasing Authority and Practice
The Constitution contains no provisions either expressly autho-

rizing, limiting or restricting the use of leasing of facilities by the
state or its political subdivisions. The power to lease rests either on
specific statutory authority or case law.

State Leasing

The first authorization for state leasing is found in Chapter 262
of the Acts of 1882, which allowed the Governor and Council to
lease land in the Beacon Hill area. Later, upon recommendation of
the Attorney General, general authority was granted to the state in
1924 to enter into lease contracts (G.L. c. 8, s. 10A). Subsequent
amendments made refinements in the power and restrictions in the
lease law.

®f)e Commontoealtt) of JflagsadjusettK

LEASING OF FACILITIES FOR
GOVERNMENTAL PURPOSES

SUMMARY OF REPORT
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Currently the state has more than 800 lease agreements in force,
representing a cost to the Commonwealth of over nine million
dollars. In the Boston area alone, the state is leasing more than 1.3
million square feet of land and office space. The average rental
cost is S 5 per square foot. The lease term is for five years with a
right to renew, in some instances, for another five years, under the
same terms and conditions. The state reserves a right to terminate
the lease before the expiration thereof, under certain conditions.
State leases contain no “tax escalation” nor “cost of living” clauses
to compensate the lessor for increased costs during the duration of
the agreement. Notwithstanding this apparent disadvantage to the
landlord, state leasing has increased ten-fold since 1965.

Leasing by Cities and Towns
In the absence of specific statutory authority, there is no general

power given to a municipality to lease private property for public
purposes. Limited statutory authority is given in specific cases.
Most leasing in municipalities is based on the opinion rendered in
1828 by the Supreme Judicial Court which states that “a town
which uses a meeting hall for its public purposes may agree to pay
for this use; for as they may lawfully build a house for such
purposes, they may hire one.”

Historical Development of the Principle of Leasing

Leasing for terms of years has existed before the year 1200, and
in England, was in common usage by the noblemen. The shift from
an agrarian use of land to an urban use increased the use of
written leases. A whole new body of contractual law arose out of
written leases. The Statute of Frauds and the Statute of Uses were
enacted pursuant to written and long-term leases.

The English Kings claimed title to land in Massachusetts by right
of discovery and subsequent possession. The right of the natives
(Indians) to occupy the land was recognized, but they could not
alienate it by sale or otherwise. Colonial laws prevented purchase
of land from the Indians, except by leave of the General Court.
The English monarchs gave royal charters to land and trading
companies such as the Massachusetts Bay Company, which was

Early Development
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later designated as a royal province with full governmental rights
and land grant powers over much of Massachusetts and Maine. It in
turn gave grants of land to individuals, and to groups of individuals
known as proprietors who held the land as tenants in common. As
a condition of such grants, the proprietors were required to estab-
lish religious and educational facilities. The proprietors encouraged
settlers to come into the area and gave grants of land to the latter
to build up the communities.

The General Court as early as 1692 passed legislation pertaining
to leasing but only in respect to the private sector. Leasing was
seldom used in the early days due to the fact that most settlers
had to fight the natives to retain possession of the land. Moreover,
leasing is predicated on the payment of rent, a practice which was
abhorrent to the settlers because of its derivation from the English
quit-rent system.

Modern Usage

Modern leasing methods in the private sector generally fall into
four categories: (1) Long-term leasing, (2) Shopping Center leases,
(3) Mortgaging of leaseholds, and (4) Outright sale and leaseback.

The long-term lease dates back to early English times, and was
used to transfer title without fanfare. Long-term leases over 100
years, by Massachusetts statute, are construed to be estates in fee
simple, if 50 or more years remain in the term. Long-term leases
renewable forever are substantially the equivalent of mortgages
without a principal due date. Most downtown business districts
utilize this method of property transfer, and the use is encouraged
by business trusts and current income tax laws. An owner who
enters a long-term lease arrangement may avoid the necessity of
any great capital investment on his own part.

Through shopping center leases, the owners of the land and the
developers of the complex cooperate in the endeavor and subleases
are signed before the center goes into the planning stage.

Recent legislation has encouraged banks to lend money for the
purpose of mortgaging leasehold interests on long-term holdings. A
big difficulty connected with this type of land financing is the
requirement that the lessor-owner surrender his right to approve
assignment of the lease and also to subrogate his first right to
foreclose to the financing agency.
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The sale and leaseback type of business transaction is a way in
which an owner can sell his property, then take back possession of
it by a long-term lease. In this way, he is able to change his land
asset to cash and take advantage of any tax saving available to him.
Caution must be exercised in the transaction, however, in order to
satisfy the Internal Revenue Service that it is a bona fide sale.

None of the foregoing methods can be utilized in government
leasing, usually because of the tax provisions and advantages con-
comitant with private leasing.

Lease-Purchase

The Massachusetts Constitution or the amendments thereto
contain no authorization for nor prohibition against lease-purchase
arrangements. Article LXII of the Amendments appears to allow
such method, although only one state agency, the Division of
Employment Security, is presently authorized, under limited condi-
tions, to participate in lease-purchase contracts (G.L. c. 8, s. 10A).
The Division has obtained five office facilities through this ap-
proach.

Federal Government

The General Services Administration (GSA) is established by
federal legislation as the landlord of the majority of federal
agencies and is charged with providing space either by construction
or by leasing.

GSA presently deals with more than 200 million square feet of
office space, servicing more than 820,000 federal employees. The
rental cost averages $4.20 per square foot.

In addition to its powers to lease and to construct public
buildings, the GSA administrator with Congressional approval was
authorized to enter into purchase contracts (lease-purchase) subject
to a maximum term of 25 years. Under the provisions of the
Public Building Act of 1954, GSA has entered into 29 purchase
contracts. Congress gave the necessary approval due to the urgent
need for public buildings after the close of the Korean War. This

authority was for a three-year period, only, however. As of 1971,
all but five of the contracts have been consummated.

Massachusetts Use
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In 1959, Congress limited the power of the GSA to enter into
lease-purchase contracts, mandating that no government-owned
public building shall be constructed except by the Administrator of
GSA. Because of this requirement, the agency has averaged only
Sll5 million per year in new construction. It is estimated that it
would take 10 years to construct the buildings authorized to be
built. Consequently the GSA supported legislation in 1971 to
restore its lease-purchase powers.

Since 1966, GSA has delegated its authority to design and
construct postal facilities to the Postmaster General. Now that the
Post Office Department has ceased to exist, the newly-created
United States Postal Service, with the rights of public authorities,
has continued the policy of favoring leasing of its facilities, al-
though it has the power to construct or lease-purchase. The De-
partment of Defense, with the power to enter into short-term (5
year) leases, also favors leasing over construction of public build-
ings.

County commissioners have the statutory duty to construct
courthouses, jails and other needed buildings, but have no lease-
purchase authority to accomplish these ends.

Lease-purchase is not permitted in the construction of public
facilities in cities and towns. The Supreme Judicial Court has ruled
on many occasions that municipalities have no inherent power, but
only delegated power expressly defined by statute to raise and
expend money.

Public Facilities Construction Methods in Massachusetts

The Bureau of Building Construction within the Executive Of-
fice of Transportation and Construction is responsible for plans
and scheduling to meet the state’s physical plant requirements. It
establishes a priority list of public building needs and presents the
list to the Legislature for the necessary funds to construct the
buildings. The resultant long-term debt is amortized by a portion
of the cigarette tax.

Local Government

State Government
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Massachusetts owns 4,507 public buildings which are located on
approximately 414,951.6 square feet of state-owned land. Of the
above inventory, 1,351 buildings are over 50 years old and 166 are
unoccupied.

The state makes use of building authorities to effect the con-
struction of school buildings on state college and university cam-
puses. The initial statutes establishing these enterprises omitted any
pledge of the state credit but a court decision relative to the
proposed state office building prompted the General Court to later
provide for state backing of building authority bonds. Three col-
lege building associations are in existence.

To meet the state’s need for expanded facilities in the State
House area, the Legislature established the Government Center
Commission in 1958 and authorized the pledge of the state credit
in support of the Commission’s projects. The State Office Building,
the Mental Health Center and the Employment Security Building
were erected by the Commission. In the building stages are a garage
for 400 to 600 cars and a 23-story state office building over the
garage. A Health, Education and Welfare Building is in the planning
stages.

The past decade has witnessed a dependence on regional activity
as a means of meeting local government’s needs for physical plant.
Regionalization came as a result of the recognition of the General
Court that many small towns and districts could not maintain their
own schools. Separate political entities (regional school districts)
were permitted to build needed schools. A total of 48 regional
schools have been built and three are in the planning stages. Two
regional vocational-technical schools have been built, with six in
the construction stages. Three other districts have approved the
formation of such school districts. The success of the school
districts has led to the enactment of legislation to establish public
beach districts and regional refuse disposal districts.

Similarly, the General Laws permit joint undertakings by two or

more governmental units of any activity or project which they can

do separately.

Regionalization
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New courthouses and jails reflect the principal outlays for
capital improvements by county government. Such ventures must
have the approval of the General Court except in the counties of
Suffolk and Nantucket.

At the start of this year, the 12 counties (excluding Suffolk and
Nantucket) have approximately S5B million worth of building
construction underway. Better than one-half of this amount
(533.5) is authorized in Middlesex County, with the new court-
house representing 527 million. A recent legislative act has moved
up the estimated cost of this latter facility to 544 million.

Cities and Towns
Statutory debt limits control borrowing by local government for

major projects. Cities may incur bonded indebtedness up to two
and one-half percent of the equalized valuation of the particular
city. Towns are limited to five percent. Borrowing outside these
limits can be for twice the amount if the approval of the State
Emergency Finance Board is received.

Chapter 645 of the Acts of 1948 allows municipalities to build
schools and receive state assistance. In the 1972 fiscal year, this
assistance amounted to $35.5 million. Since the passage of the law,
approximately $973 million has been given to the municipalities by
the state for school building assistance. In 1971, Chapter 1010
increased such assistance from a minimum grant of forty percent
to fifty percent, and included interest charges in computing the
entitlement. Depressed area localities can receive 65 percent of the
cost.

The cities in the state currently have an outstanding bonded
indebtedness for construction, alteration and repair of public build-
ings of approximately $97,095,000 and the towns, approximately
$90,000,000, which amounts include the debt for schools.

Under urban renewal and redevelopment programs, cities and
towns may construct public works within the blighted area and the
cost of such construction is credited by the federal government
towards the city or town’s share of the total project. While no
direct assistance is given to the municipality for such construction,
the advantage lies in the elimination of the blight.

Counties
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The most popular method of providing public facilities is by
construction thereof by private contractors. The next method is
through the use of building authorities which are created as sepa-
rate public entities and designed usually to circumvent statutory or
constitutional restrictions. Another method is being developed by
public officials, that is, by private construction of a facility and
the subsequent lease or sale of it to the public body. There are
three variations of this method: (1) private construction and sale
to the public body, (2) lease-purchase, and (3) lease of a private
building by government annually or for a term of years.

In most states, debt limitations are imposed on local govern-
ments by the state constitutions or by statute or both. This serves
as a check on spending, as does the requirement, in the majority of
states, for voter approval on bond issues.

Germane to the issue of public construction and related funding
is the judicially developed “special fund” doctrine. It rests on the
premise that no debt arises nor is a referendum needed in public
building projects if the revenue obtained from the project is used
to liquidate the debt of the project, and no tax revenue is pledged.
Thirty-one states follow the doctrine (Ala., Ariz., Ark., Cal., Colo.,
Fla., 111., Ind., la., Ky., La., Mich., Minn., Mo., Mont., Neb., N.M.,
N.C., N.D., Ore., Pa., S.C., S.D., Tenn., Tex., Utah, Va., Wash., W.
Va., Wis. and Wyo.).

Lease-purchase agreements have been ruled out in 24 states,
either as a result of court decisions or statutory prohibition. Eleven
states permit such contracts, five by statute and six by judicial pro-
nouncement. In part, the resultant decisions were determined by
the court’s interpretation of such contracts whether they are

executed contracts or executory contracts, when they are entered

into. If a court deems them to be executed, then the whole sum is
encumbered; if they are executory, only the current annual pay-
ment is encumbered.

No state constitution contains any provision relative to leasing
by the state or its political subdivisions. In most jurisdictions, the
pertinent authority rests on statute law. Lease periods are generally

Leasing

State’s Experience re Construction and Leasing
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of short-term duration, being restricted to one or two-year terms.
Sometimes, voter approval is required, especially in respect to a
longer term.

Pros and Cons of the Several Methods

Private Construction and Sale

A private builder who is constructing a facility for subsequent
purchase by a public body may build without restraint except for
local building and zoning laws. He need not comply with the
provisions of the specific statute relative to employment on public
works projects, subcontractors, architect selection and the like
(G.L. c. 149).

Among the advantages to the public body and purchaser are (1)
payment of taxes by the private owner, (2) the opportunity to
inspect the completed project before purchase and (3) the assump-
tion of risk by the contractor of unforeseen circumstances during
the period of construction.

The lack of supervision of the construction and the quality of
the materials used are a disadvantage to the government when
private construction is performed. Possible political influence in
selecting the contractor or the site may be present, and suspicions
are aroused. The lack of competitive bidding may not produce the
lowest price.

Lease-Purchase

In addition to the above cited benefits the lease-purchase ar-
rangement frees the public agency lessee of the costs of mainte-
nance of the premises.

By the same token, some of the shortcomings of the con-
struction and sale approach apply to lease-purchase. Furthermore,
since taxes and the lessor’s profit are considerations determining
the rental charge, the governmental lessee is in effect partially
subsidizing these costs.

Leasing

Leasing private property instead of direct construction relieves
the government of the onus of long-term indebtedness. Among
other advantages, maintenance, custodial services and insurance
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against fire, injury or vandalism is provided by the owner. A lease
gives the governmental agency a fluid position, with the oppor-
tunity to move to service the needs of a shifting population.
Finally, the municipality in which the governmental agency is
located receives real estate taxes from the private owner and good
public relations are kept, in contrast to the situation if the facility
was tax exempt.

On the state level, long-term leases are limited to five years with
an option to continue on the same terms and conditions for
another five years. On the municipal level, more restrictive laws are
present. The cost factor also involves tax payments and profits in
arriving at a rental figure. Political favoritism and patronage can
also be a factor in the selection of the leased premises.
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House, No. 5957 of 1971, reported by Representative Thomas
W. McGee of Lynn for the Committee on Rules of the two
branches of the Legislature, directed the Legislative Research
Council to make an investigation and study of the feasibility of the
state, counties, cities and towns leasing, rather than constructing,
facilities required for governmental and municipal purposes from
private concerns. The Council was directed to examine leasing
procedures used by other states, the federal government, and by
private industry. The order was adopted by the House of Represen-
tatives on July 21, 1971 and by the Senate on July 22, 1971.

Representative William H. Ryan of Haverhill had originally filed
the order dealing with the subject matter. Representative Ryan
expressed his concern over situations which involved the construc-
tion of certain public buildings, specifically the Middlesex County
Court House and the Essex County Court House. He sought in-
formation to determine if the Commonwealth and its political
subdivisions could fare better by the use of current private indus-
try leasing practices rather than constructing buildings for state
agencies and municipal departments.

Article X of the Constitution, adopted in 1780, provides, among
other tilings, that no part of the property of any individual can be
taken from him or applied to public uses without his consent or

that of the representative body of the people. It also provides that,
should such property be appropriated for public uses, reasonable
compensation shall be paid to the owner. At that time, in 1780,

®fjc Commontocaltf) of iHafigacljutfette
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much of the title to the land in Massachusetts was in the Common-
wealth as successor in title to the Great and General Court of theMassachusetts Bay Colony and the Province of the Massachusetts
Bay, successively. There was a great deal of land available to the
Commonwealth and no thought was given to the eventual necessity
of leasing private land for public uses.

In 1915 the people ratified the 43rd Amendment to the Massa-
chusetts Constitution. This Amendment empowered the General
Court to take land and to hold and improve, subdivide, build upon
and sell the same. No mention was made therein of the power to
lease private facilities for governmental purposes.

In 1882, the General Court saw the need for such leasing
authorization and enacted into law Chapter 262. This act provided,
in section 3 thereof, that “if the governor by the advice and
consent of the council finds that the purchase or taking of any
estate is inexpedient, he may by lease for a term not exceeding
five years secure such accommodations for the various departments
of the Commonwealth as may be deemed necessary and proper.”
The wording in this section of the act did not limit the location
wherein leases may be taken, but the act itself was entitled “An
Act to Provide Accommodations for the Various Departments of
the Commonwealth.” In the first section, the Governor with the
advice and consent of the Executive Council was authorized to
purchase or take in fee simple the estate in Boston in the Beacon
Hill area or “such other estate or estates as the governor and
council may deem best.” The words “such estates” appear to refer
to the Beacon Hill area only.

It was not until 1924 that general authority was conferred by
statute to execute leases in behalf of the Commonwealth. Chapter
356 of the Acts of 1924 became law having been inspired by the
report of the Attorney General wherein the latter stated.

There is no statute conferring authority on any official
to execute leases in behalf of the Commonwealth. I

therefore recommend the passage of an act authorizing
the execution of leases by the heads of departments,

such leases, however, not to be effective without the
approval of the Governor and Council. 1

Statutory Authority for State Leasing

1Report of the Attorney General, Public Document No. 12, 1923, p. 15.
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In 1933, the foregoing act, which became a part of the General
Laws, Chapter 8, Section i OA, was amended to include provisions
relative to appropriations and to a five year limitation per term of
the lease. In the succeeding years, various changes were made in
the law. Such changes involved continuance of the lease under the
same terms, 1 requiring approval of the Commission of Administra-
tion and Finance, 2 posting of notice of intentions to lease with
request for invitation to bidders 3 and requiring a verified statement
listing all those having a beneficial interest in such lease proposal.4

Thus, at the present time the Commonwealth has granted the
power to lease private property to the head of the particular
department needing office space. Such lease must be approved by
the State Superintendent of Buildings, by the Commissioner of
Administration and Finance, and finally by the Governor of the
Commonwealth.

The Attorney General must approve each lease as to form.
The Massachusetts Supreme Judicial Court has ruled that Gener-

al Laws, Chapter 8, Section 10A governs leases by the Common-
wealth. In a decision, the Court stated:

Leases are governed by another and less rigid statute.
This is G.L. c. 8, section 10A (as amended through St.
1955, c. 317, section 1). . . . This provision grants gener-

al authority to execute such a lease. 5

The Court, in its consideration of the problem before it, made
reference to General Laws, Chapter 29, Section 26. This law
provides in part that no obligation incurred by any officer or
servant of the Commonwealth for any purpose in excess of the
appropriation by the General Court or allotment by the Governor
for such purpose for the office, department or institution, which
he represents, shall impose any liability on the Commonwealth. It
had earlier determined that the said section 26 was designed to
require an official or a department to keep expenditures within the
amount appropriated and to protect the public credit by pre-

'Acts of 1941, Chapter 267.
2 Acts of 1943, Chapter 440, Section 2.
3 Acts of 1960, Chapter 620.
4 Acts of 1960, Chapter 620.
5 United States Trust Company v. Commonwealth, 348 Mass. 378, at p. 381.
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venting the incurring of any indebtedness against the Common-
wealth for the payment of which no provision had been made by
the Legislature. 1

In discussing the state’s obligation to restore leased facilities to
their former condition, the Court stated that “no one should
expect that, in general competition in the real estate market,
owners of buildings would be content with the Commonwealth as
lessee that they would allow unlimited power of alteration without
obligation to restore.” It rejected the state’s attempt based on
statute to brand the restoration clause void ab initio. Moreover, the
Court dismissed the state’s contention that the clause was unen-
forceable because of the lack of appropriations on the grounds that
the phrase “subject to available appropriation” does not create a
condition precedent to obligation.2

Should the prospect become too burdensome of holding the
Commonwealth to such an obligation, landlords might object to
any alteration by an agency. A prohibition against all alterations
might prevent efficient use of the premises. On the other hand, if
there is no such prohibition, greatly increased rental payments
might be required in place of a restoration clause.

The state is currently involved with more than 800 leases with
private owners at a cost of some nine million dollars. In Boston
alone, the state rents more than 1.3 million square feet, repre-
senting an outlay of approximately $4,451,000. According to
Superintendent of State Buildings, George A. Luciano, the average
cost of rentals is under $5 a square foot, which is substantially less
than the going rate of leasing. No lease is written for a period
longer than five years. One of the sections contained in the
standard lease form used by the Commonwealth of Massachusetts
is as follows:

Provided the lessee buys or builds a building for its own

use, or provided there is built by private ownership a
building for the use of the lessee and said building is
leased to the Commonwealth for a term at least equiva-

Leasing of Private Property By State Government

1Baker v. Commonwealth, 312 Mass. 490, at p. 493.
2 United States Trust Company, supra, p. 384.
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lent to the term then remaining in this lease, then in
either case the lessee may terminate this lease by giving
the lessor ninety days notice in writing of its intention
to terminate this lease.

This provision appears to make such leases not really five year
terms, insofar as the state is concerned, but actually terminable if
the state desires to do so.

Furthermore, although a five year term is the longest period of
time for which a lease may be written, it is common for the state
to include in its bid announcement a provision for an option to
renew. This provision enables a bidder to submit a bid for a period
of time which actually covers a ten year period. There are both
advantages and disadvantages to such an arrangement. The owner
can have a good, solvent tenant for a longer period of time and, if
he has surrounding property, can use his Commonwealth lessee as a
magnet for other tenants who desire to cater to the state personnel
and to those citizens who have business with the particular state
agency. The landlord can be assured that the Commonwealth as
lessee will not commit waste on the premises or permit vandalism
to occur. In substance, his property will be in good hands.

On the other hand, the disadvantages are substantial. A landlord
who leases his property to a state agency faces the situation where
he must pay increasingly heavy real estate taxes. In the private
sector, he can protect himself by the insertion of a “tax escala-
tion” clause in a lease requiring the lessee to pay a proprotionate
share of real estate tax increases. In addition, most landlords now
require the insertion in a lease of a “cost of living” clause based on
the latest federal index. .This latter covers increases in wages and
utilities and increases in costs of supplies. Such protection is not
available to a lessor who rents property to the Commonwealth.
The Superintendent of Buildings, who passes on all state agency
leases, insists that all state leases contain neither a tax escalation
clause nor a cost of living index clause. Any owner who leases
property to the state runs the risk of increased real estate taxes
and other expenses, with no chance of recouping his losses on the
property due to such increases, other than through federal and
state income tax returns, and possibly through rebates of real
estate taxes from the local board of assessors or through the Tax
Appellate Board. Another disadvantage to a landlord in making a
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long-term lease to the Commonwealth is his inability to take
advantage of a rising real estate market with a resultant increased
selling price. Any prospective purchaser would reduce his offer for
the property if a long-term low rental lessee occupied the premises.
Nevertheless, in spite of these disadvantages suffered by an owner
of real estate in leasing his premises to the Commonwealth, the
records in the office of the State Superintendent of Buildings show
a ten-fold increase since 1965.

Statutory Authority For Leasing By Cities and Towns
It has been said that generally a municipal corporation may only

acquire and hold property according to the will of the Legislature
expressed in the statutes, and the power of such a corporation to
acquire land may be limited by provisions of its charter. In the
absence of statutory authorization, there is no general power for a
municipality to acquire and hold real estate. 1 The same situation
applies in respect to leasing.

In Massachusetts, the General Court has granted to cities and
towns the power to acquire land by purchase or otherwise and to
dispose of the same. This power is set forth in several statutory
provisions relating to municipalities. General Laws, Chapter 40,
Section 3, authorizes towns, which term includes cities, to hold,
lease and convey property. This section relates only to situations
involving public lands and the leasing thereof. The specific sections
which permit municipalities to acquire land, or for the lease there-
of, are as follows:

(1) Chapter 40, Sections 5 and 33, authorize a town to appro-
priate money for acquiring land, or for the lease thereof for a
period of not more than 5 years, for public parking places and
maintaining the same.

(2) Chapter 40, Section 9, authorizes a town or city to lease
building space for the purpose of providing suitable headquarters
for certain specified veterans’ organization.

(3) Chapter 40, Section 10, authorizes a city or town with a

population of not less than ten thousand to purchase or lease land
for providing a public market.

(4) Chapter 40, Section 12, authorizes the erection of public

baths or wash rooms on land which can either be purchased or
leased.

Corpus Juris Secundum, Vol. 63, Municipal Corporations, s. 951, p. 501.
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(5) Chapter 40, Section 14, allows cities and towns, except
Boston, to purchase or seize land, easement or right therein, not
already appropriated to public use, under certain conditions and
limitations set forth therein.

(6) Chapter 40, Sections 38 and 398, permit the purchase of
land for development and use of necessary water supply.

(7) Chapter 43, Section 30, authorizes cities under the standard
charter form of government to purchase or seize land within its
territorial boundaries.

In the broad power granted to purchase and hold real estate and
personal property, many legal authorities assert that there is con-
tained therein the lesser power to lease. 1 The Massachusetts
Supreme Judicial Court, in 1828, rendered a decision which con-
tained phraseology dealing with the powers of a town. The Court
stated that:

Without a doubt a town which uses a meeting house
for its public purposes, other than religious worship, may
agree to pay for this use . . . ; for as they may lawfully
build a house for such purposes, so they may hire one. 2

No case has been since decided which contradicts the opinion
rendered in the Woodbury case, and this case is used by various
city solicitors and town counsels as the law basis for municipal
leasing.

Considerably before the year 1200, terms of years appear to
have had some use among important landowners as devices for
securing the repayment of loans. 3 In England, after the monarch
had granted the lands to various loyal noblemen, the noblemen and
their heirs contracted with the nonlandholding gentry to work the

HISTORICAL DEVELOPMENT OF THE
PRINCIPLE OF LEASING PROPERTY

Early English Law

Chapter 11.

'Corpus Juris Secundum, Vol. 63, s. 954, p. 503, note 99(2).
2 Woodbury v. The Inhabitants ofHamilton, 23 Mass. 101 (6 Pick 102).
3 II Pollock & Maitland, History ofEnglish J atv, 110, 111 (1895).
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land. This was done by the use of leases. As the interest in land
shifted trom an agrarian base to an urban base, the use of building
leases became more common. When Bracton, the noted legal writer
in English jurisprudence, wrote in the second half of the Thir-
teenth Century, he spoke of “tenements” and not of “estates.” 1

An entire body of land use law arose in England as land became
scarce and the population expanded. The nature of a particular
interest in land was important because the interests were so varied.
The lord of the land sought the greatest return possible from his
land while his tenant strove to keep the return low so that he
could survive. The lord also sought to limit the right of the tenant
to pass on the rented land to the tenant’s heirs upon death of the
tenant. The landowner could get better terms for his land if he was
able to negotiate new terms after the death of the tenant holder of
the land. Through the years, the lord of the land, which term later
became the landlord, and the tenants were engaged in a business
war over their respective rights. Sometimes, when one side had a
lopsided advantage, violent controversies would arise. Requirements
for written leases came into being and into the writings were
inserted covenants and there came a whole new body of contract
law. In practice, the law today concerning estates for years consists
chiefly of rules determining the construction and effect of lease
covenants. Thus, the lease as a conveyance, solidly established by
1500, has a tremendous foreground, evolved largely since 1800,
which is purely contractual in character. 2

During the period of evolution of leases in land, many statutes
were enacted governing such leases. The English Statute of Frauds
(29 Car. 11, Ch. 3, 1677) provided that any lease for more than
three years must be in writing (or else have the effect only of
creating an estate at will); that a writing was essential for any
assignment or surrender of a lessee’s interest (except by operation
of law); and that no action could be maintained upon an agree-
ment “not to be performed within the space of one year from the
making thereof,” unless such agreement was evidenced by a writ-
ing. The early American states followed the terms of the English
statute, in a general way, among them, the Commonwealth of

1 Powell, Richard R., The Law ofReal Property, Volume 2, Matthew Bender, New York,
N.Y., 1966, p- 5.

2 Ibid, p. 179.
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Massachusetts. The state’s statute is found in General Laws, Chap-
ter 259, Section 1, the Fourth Clause. This clause provides that no
action shall be brought “.

. . upon a contract for the sale of lands,
tenements or heridiments or of any interest in or concerning them,
. . . . unless in writing, and signed by the party to be charged
therewith or by some person thereunto by him lawfully autho-
rized.”

Obviously, a lease for a term of years must come under the
operation of the Statute of Frauds.

In medieval England, another statute, the Statute of Uses, en-
acted during the reign of Henry VIII gave further impetus to the
use of long-term leases. The increased use was brought about by
the desire of the landowner to avoid consequences which the
statute inflicted upon a gift of land by way of use. Inasmuch as a
limited term of years use did not come within the scope of the
Statute of Uses, the long-term trust arose as the most expedient
method of taking care of one’s heirs.

The original title to land in Massachusetts was in the English
Kings who claimed it by right of discovery and subsequent posses-
sion by the subject of the Crown. Consideration was given to the
rights of the natives (i.e., Indians, so-called) by the English sover-
eign inasmuch as the natives occupied much of the land. The
theory of the British government and of the colonists that the
absolute, ultimate title to land was in the sovereign, however, was
subject to the right of occupancy of the Indian. This natural right
of the natives was entitled to protection, but the sole right of
acquiring land by purchase or by actual conquest from the Indians
was in the Crown or its grantees and the natives had no right to
dispose of it to others. Thus, laws were passed in all New England
colonies, forbidding any purchase of land from the natives without
license from the Legislature. 1 Frequently, the colonists, acting for
the sovereign, seized the lands in the many Indian Wars that
occurred in the early colonial period. In other instances, they
purchased the land from the natives, after obtaining authorization
from the General Court.

Early Colonial Period

Akagi, Roy Hidemichi, The Town Proprietors of the New England Colonies, Press of the
University of Pennsylvania, 1924, p, 4.
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The King, before the creation of colonial government, gave royal
charters to land companies and trading companies and royal
provinces were established in the very early Seventeenth Century.
Among the entities receiving royal grants were (1) the company
known as “the Governor and Company of the Massachusetts Bay
in New England.”, in 1629, (2) Sir Ferdinando Gorges, covering
the area known now as Maine between the Piscataqua and
Kennebec Rivers, in 1639, (3) the Governor and Company of the
English Colony of Connecticut, in 1662, (4) the Governor and
Company of the English Colony of Rhode Island and Providence
Plantation, in 1663, and (5) the Royal Province of New Hampshire
in 1679.

Later, in 1691, the Bay Colony received a new charter from
King William and Queen Mary and was established as a royal
province. Its jurisdiction extended over what is today the States of
Massachusetts and Maine. The land was set forth by description
and was granted to named individuals. Full governmental rights
were also given to named persons. The charter specifically vested
the exclusive right of acquiring or disposing of land in the “Gov-
ernor and General Assembly.”

The next state in the transfer of the title to land in the New
England colonies was the colonial grants. The right to grant land
was vested, whether by the royal charters or by the express action
of the people, in the General Court and all grants were made by
that body, except in New Hampshire where the Governor was the
principal figure. The Court had the power to make grants of land
to an individual or to groups of individuals. Near the end of the
Seventeenth Century, individual grants became less common and
the most prevalent method of granting land was to groups or
communities of individuals known as proprietors. Such land
grants contained certain conditions such as requirements to occupy
the land and to establish religious and educational facilities.

Leasing of land seldom occurred during the early days of the
colony or province. There is reported in the Massachusetts Ar-
chives, vol. 62, p. 384, the first instance of a vote by the Legisla-

ture for the payment of rent of a room occupied as a public

office. Chapter 20 of the Province Laws and Resolves of 1701-2
reads as follows;

Resolved - that the sum of sixteen pounds be allowed
and paid out of the Publik Treasury for the
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Rent of the Room taken up, and improved
by the Commissioner of Impost, for the Two
Years last past. (Approved June 25.)

As early as 1692, the General Court for the Province of Massa-
chusetts Bay enacted legislation relating to leases. Chapter 15 of
the Province Laws, 1692-3 was an Act for Prevention of Fraud and
Perjury. It provided that all parole leases and interest of freehold
shall have the force of estates at will only and that no leases or
freeholds shall be assigned, granted or surrendered by word. This
statute was a forerunner of Chapter 259, the so-called Statute of
Frauds. In a case decided by the Supreme Judicial Court in 1809,
the Court rendered an opinion that a 999 year lease was personal
property and a license to sell the same from the Probate Court was
not required. 1

The proprietors held the land granted to them by vote of the
General Court as common grantees and not as joint tenants or
lessees. They held the land in common usage and built their
community around a central portion of the land. A vestige of this
common land practice is the city or town common usually located
in the geographic center of most of the towns in the Common-
wealth. Originally, the proprietors were the settlers of a given
geographical area who had the task of establishing a community
therein. They not only had a common interest in establishing rules
and laws to govern themselves but also were the owners in com-
mon of the land on which they lived. Often, before the advent of
new settlers in the town or territory, the political and economic
interest developed together. The proprietors wanted new settlers
and on many occasions voted to pay such settlers to come on the
land and build a dwelling house and clear the acreage. Such land
was granted outright to the settlers and only rarely was a lease
situation proposed. One of the main reasons was the fact that the
settlers had to defend their land and dwelling from the attacks of
the Indians, and were often called to defend the entire settlement.
Another reason was the resistance of both the proprietors and the
settlers to the idea of paying rent, or in early times, the term

l Upon the Petition of Timothy Gay, Administrator, 5 Mass. 419
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would be quit-rent. Quit-rent arose in England, where it grew out
of the movement to transform the peasantry of England, free
tenants and villeins into freeholders and copyholders paying to
their lords a fixed money rent. When the English colonies were
established in the new world, most of the customs and the com-
mon law were followed. One custom which was not followed was
the quit-rent. In a dissertation on the quit-rent system, Professor
Beverley W. Bond pointed out that:

Though quit-rents were originally proposed as a fea-
ture of the land system in New England, they were never
actually established in the colonies of Massachusetts Bay,
Plymouth, Connecticut or Rhode Island .... In the four
New England colonies that remained, the absence of
quit-rents, practically from the beginning of settlement,
is a unique feature of the colonial land systems, and had
an influence upon the radical political theories held in
the four colonies. 1

This opposition to quit-rent payable to the sovereign or to a
lord was carried over into the relationship between the proprietor
and the settler. Very rarely did the proprietor suggest a leasehold
arrangement, and the early records reveal none.

During the same period another class of nonproprietors known
as “cottagers” or “squatters” emerged. They were allowed to build
a cottage upon some bit of waste land, usually common and
undivided land, but without any recognition of proprietary rights
therein. In some towns, they were granted house lots to be held
during the town’s pleasure. 2 These -cottagers eventually obtained
title to the lot of land if they were diligent, but their situation
served to point up the little need for obtaining leasehold estates.

In time, the towns, as political entities, acquired jurisdiction
over the land held in common by the proprietors. Before this
happened however, the proprietors had deeded out many parcels of
land to settlers and newcomers. Because there was no land record-
ing office in the various sections of the Bay Colony, the title to

-i was generally recorded in the office of the proprietors who
W. Jr., The Quit-Rent System in the American Colonies, Yale University
n, 1919, p. 35.

p
n<

Op. cit., Akagi, p. 134
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were also the town officials. Actually there was, in the beginning,
no township apart from the proprietors, and “the town was politi-
cal and the body of proprietors was territorial, in their respective
origin. 1 Inasmuch as the proprietors were averse to the theory of
leasing property, the town followed the same course set by the
town fathers, the proprietors.

During the Eighteenth Century, the unsettled conditions due to
the constant raids of the Indians on the frontier settlements of
Massachusetts were not conducive to the use of leases in real estate
transactions. The town proprietors and the General Court were
more concerned with gaining new settlers in the colony and of-
fered outright grants of land as inducements to settlers. Specula-
tion in land was rife in this century and proposals for the establish-
ment of land banks were made in 1714 and 1740:

Already during the last quarter of the Seventeenth
Century the ‘eastern men of property’ began to control
the fate of the unappropriated land and the slowly mov-
ing wheels of townships towards the west.2

The hard-fighting pioneers were not inclined to be tenants or
lessees in the new world, particularly inasmuch as they came to
this land to escape the serfdom in their mother land. As a result,
they either pushed westward or, if they remained on the eastern
seaboard, stayed as homesteaders or squatters.

The first apparent need for legislation pertaining to the leasing
of premises for public purposes came in 1882 when the General
Court authorized the Governor with the advice of the Executive
Council to lease certain estates for a period not to exceed five
years.

The leasing of property in the private sector arose from the
earliest days of the colony and the rights thereunder had their
origins in the English common law and resultant statute.

Eighteenth Century Developments

Long-Term Lease
Modern leasing methods generally fall into four categories in the

business sector of society, namely (1) the long-term lease, (2)

1 Ibid, p. 288.
2 Ibid, p. 189,
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shopping center leases, (3) mortgaging of leaseholds, and (4) sale
and leaseback.

The long-term lease had its origin in English history, as a
method to avoid publicity in transferring title to land. In Massa-
chusetts, the long-term lease is limited. Insofar as certain matters
are concerned, General Laws, Chapter 186, Section 1 provides that
any lease over one hundred years shall be considered to have the
same legal effect as an estate in fee simple and shall be so treated
if there is still fifty or more years to go on the term of the lease.
Such a lease would be real property insofar as descent and devise is
concerned or the sale of it by executors, administrators, guardians,
conservators or trustees, levy of execution and redemption thereof
if mortgaged or taken on execution.

Among the eastern seaboard states, Maryland was the first state
that made use of long-term leases. In cases where court proceedings
are instituted for the renewal of a lease, including a lease for
ninety-nine years, Maryland courts are authorized to issue decrees
to renew such lease, according to the terms thereof. 1 A large part
of the City of Baltimore was under long-term leases during the
Eighteenth and Nineteenth Centuries. The practice spread to Ohio
and long-term leases renewable forever became an important type
of land holding in that state. In this form, the long-term lease is
substantially the equivalent of a mortgage without a principal due
date.2 Maryland, through the years, modified the law on renewal
of a long-term lease, as set forth above, but retained the law
pertaining to leases made for business, commercial, mercantile or
industrial purposes.

The use of long-term leases has increased in the present century,
particularly in downtown business districts. Through such leases,
owners of real estate are able to retain ownership, receive income
therefrom and yet be free from liability for tax increases, improve-
ments, development and management through the use of condi-
tions inserted in the lease or agreement. Additional advantages are

found in providing a “nest egg” for the owner’s family, in the
event of his demise, particularly if he makes use of the trust
instrument. Another, and most recent, reason for the increased use

1 Annotated Code of Maryland, Article 16, section 12
2Op. cit., Powell, p. 372.13.
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of the long-term lease is the federal income tax, and the provisions
relating to taxation of capital gains. By a carefully drawn long-term
lease, a taxpayer will receive annual sums of money over a long
period of time and thus avoid the effect of the rather steeply
graduated income tax. Special Internal Revenue Code provisions
relative to installment sales of property are still not much of an
incentive for property owners to prefer such method of disposing
of his property rather than utilizing the long-term lease because the
installment sales method is for a much shorter period of time.

The long-term lease is readily adaptable to enable the owner to
make the most favorable use of his property, without a great
capital investment in his own part.

Shopping Center Leases

The phenomenal increase in the ownership and use of the
automobile has brought about another development, the growth of
the number of shopping centers, so-called. These shopping centers
are established in large areas usually a short distance from the
junction of high speed public highways. The idea of the shopping
center came from observation of the success of the Sears Roebuck
store complex and the Montgomery Ward stores. In tracing this
development, the Urban Land Institute reports:

In the early 1920’s the first planned urban center was
opened in Kansas City, Missouri. Dallas and Houston
followed with centers in 1931 and 1937 respectively.
The post-World War II period witnessed phenomena!
growth of shopping centers as small, traditional neighbor-
hoods gave way to development housing in suburban
areas. 1

Developers of the complex generally contact the owners of a

tract of land which is located strategically for business purposes.
Sometimes the owner agrees to sell the land in question and an
option is taken on the parcel. Often, the owner becomes a co-
developer of the area. Then contacts are made with chain stores,

primarily, and with small outlets of business sales. Leases are
signed between the developer and the sub-lessee and the stores or

accommodations are built to specifications.
1 Urban Land Institute, The Community Builders’ Handbook, 1960, p. 233.
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Mortgaging of Leasehold Interests
any long-term tenants or lease holders have persuaded lendinginstitutions such as banks and insurance companies to lend moneyfor business expansion or development. The lenders take back a mort-gage on the leasehold interest which is recorded in the local land

registry offices. Recently enacted state legislation in such states as
Massachusetts, New York and New Jersey permitting life insurance
companies to lend money on the long-term lease has encouraged
insurance companies to finance long-term leasing.

A major problem with this method of financing is the require-
ment that the owner’s right be subservient to the interest or rights
of the lending agency. Also, the owner or landlord is reluctant to
give up his right to grant or withhold his consent to any assign-
ment of the lease or to subordinate his right to foreclose in the
case of an impending business collapse of the lessee.

Sale and Leaseback

This method of business transaction consists of a sale by the
owner (or prospective owner) of business property, followed by
the taking back of a long-term lease by the owner as lessee. The
latter agrees to pay all real estate taxes, maintenance and other
costs. Through such a method, an owner can convert his equity in
the land into cash and is relieved of any mortgage with its interest
payments. He has thus obtained fluid assets for other ventures. His
tax position is also improved, if the sale is a bona fide sale and he
sustains a tax loss. Further, all rentals are fully deductible as
ordinary expenses for tax purposes, usually being higher than any
depreciation or mortgage interest payments. As for the purchaser-
lessor, he obtains the benefits of a long-time lessee without having
the burdens usually borne by an owner. The sale-leaseback type of
situation is usually entered into for tax purposes, and thus the
parties run the risk of having their arrangement vetoed by the.
Internal Revenue Department. Therefore, great pains are usually
taken in setting up such a venture.

All of the foregoing relates the methods of leasing in the private
business sector and have no application in government leasing
policies.
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Massachusetts Experience.

The Massachusetts Constitution contains no specific provision
relating to lease-purchase methods in furnishing public facilities.
Under the provisions of Article LXII of the Amendments to the
Constitution it appears that the General Court could authorize
lease-purchase. As long as the General Court votes for such a
purpose and makes provision for the borrowing of money by a
two-thirds vote, no constitutional impediment exists.

By statute, only one state agency the Division of Employment
Security may resort to the lease-purchase arrangement. Although
leases executed by the state are limited to five years, with a
renewal clause permitting a five-year extension under the same
terms as the original lease, an exception exists in the case of the
Division of Employment Security:

Notwithstanding the time limitation of this section or
any other law, the division of employment security may
enter into and carry into effect rental-purchase agree-
ments for the purchase or construction of premises to be
occupied by it outside of the state house or other build-
ing owned by the commonwealth, and such rental-
purchase shall be subject to the same approvals required
by this section for leasing premises; provided, that the
costs incident to such rental-purchase agreements, includ-
ing amortization, shall be borne by the federal govern-
ment. After expiration of the period of amortization in
each such instance, the commonwealth shall not charge
the division of employment security with rent for such
premises, provided the federal government shall bear the
cost of service to and maintenance of such premises
(emphasis added). 1

This provision is the only one in the General Laws which specif-
ically permits any kind of lease-purchase arrangement. Such type

DEVELOPMENT OF LEASE-PURCHASE
METHOD FOR PUBLIC FACILITIES.

Chapter 111

G.L. c. 8, s. 10A.
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of lease-purchase method is a standard arrangement offered by the
federal government to the several states which do not outlaw the
same either by constitutional prescription or by statute.

The Division of Employment Security has entered into five
lease-purchase agreements since 1953, the year of authorization. In
1956, it purchased the New Bedford office; in 1960, it purchased
the Lowell, Taunton, Brockton and Fall River offices. For the past
twelve years, no action has been taken relative to such method of
providing public facilities.

In 1962, the Attorney General rendered an opinion that “the
words construct, lease or otherwise provide in c. 605 of St. 1958
include the power to acquire by purchase the fee in any land and
buildings required for community college facilities.” 1 The Attorney
General further stated that the community college board “may use
money appropriated under the two capital outlay bills cited for
either the lease or purchase of land and buildings from the City of
Worcester. It should be noted that any lease must comply with the
provisions of G.L. c. 8, s. 10A as most recently amended by c. 290
of St. 1962.”2 In the absence of legislative action, this opinion
appears to rule out the possibility of any other department enter-
ing into a lease-purchase arrangement, due to the wording in the
opinion which, in effect, requires that any lease must comply with
the five-year limitation on leases. However, there has been no
opinion of the Attorney General dealing precisely with the consti-
tutional question of lease-purchase.
Federal Government

The General Services Administration (GSA) was established by
section 101 of the Federal Property and Administrative Services
Act of 1949.3 The act consolidated and transferred to the Admin-
istration a variety of real and personal property and related func-
tions formerly assigned to various agencies. The GSA is, in reality,
the landlord of the various government agencies that are housed in
federal buildings. At present GSA assigns more than 200 million
square feet of office space and provides related real property

lOp. Atty. Gen. Nov, 29, 1962, p. 91.
2lbid, p. 92.
3 63 Stat. 379.
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service to more than 820,000 federal employees. The average
commercial equivalent cost to lease such space is $4.20 per square
foot.

In addition to its powers to lease and to construct public
buildings, the GSA Administrator with Congressional approval may
negotiate and enter into purchase contracts, the term of which
shall be not less than ten nor more than twenty-five years and
provided that title to the property shall vest in the United States
at or before the expiration of the contract term. The purchase
contracts are lease-purchase arrangements. Under the provisions of
the Public Building Act of 1954, GSA has entered into 29 pur-
chase contracts. Congress gave the necessary approval in accordance
with the provisions of USCA, Title 40, Chapter 6, sec. 356(e) due
to the urgent need for public buildings after the close of the
Korean War. This authority was for a three-year period, only,
however. As of 1971, all but five of the contracts have been
consummated. Such purchase contract methods of construction are
not used in the erection of large, memorial buildings or monu-
mental type buildings, which are usually built by the federal
government directly.

In 1959, Congress limited the power of the GSA to enter into
lease-purchase contracts. Section 2 of the Public Building Act of
1959 as amended provided that no government-owned public build-
ing shall be constructed except by the Administrator of GSA.
Because of this requirement, the agency has averaged only $ll5
million per year in new construction. It is estimated that it would
take 10 years to construct the buildings authorized to be built.

Thus, the GSA, in 1971, supported enactment of H.R. 10488
and related bills before the Subcommittee on Public Buildings and
Grounds of the House Committee on Public Works. The bills
changed the Public Building Act of 1959 as amended to authorize
the GSA to enter into purchase contracts of not less than ten or
more than thirty years duration. Among other provisions, the
legislation stipulated that title to the property shall vest in the
United States at or before the expiration of the contract term and
upon fulfillment of the terms and conditions stipulated in each of
such purchase contracts. A provision for the application to the
purchase price of installment payments would be required. Finally,
the authorization for purchase contracts would cease three years
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after the passage of the bill. 1 The proposal was similar to the
authority granted by Congress in 1954.

GSA officials stated that the contract would take the form of a
turnkey contract and indicated that contractors would not en-
counter financing problems. They proposed that 63 public facility
projects could be built under the purchase contract method within
the three-year period provided in the bill and the backlog of public
buildings awaiting construction would be reduced greatly.

However, Congress has taken no action on the proposal and it
remains in committee as of March 1972. The effect of this inaction
is that GSA is still unable to enter into any purchase contracts.

In 1966, the GSA, at the suggestion of the Bureau of the
Budget (now the Office of Management and Budget (OMB)), dele-
gated to the Postmaster General the authority to design and con-
struct postal facilities. The Administrator of General Services had
been given the power to delegate such authority under section 15
of the Public Buildings Act of 1959, but did not do so until 1966.
The Postmaster General in turn was empowered to redelegate the
authority to acquire sites, and to design, construct and alter public
buildings to be devoted primarily to postal purposes. The delegation
of authority required that prospectives be submitted by the Post
Office Department to GSA for submission to OMB and Congress.
Project funds were to come from the Department’s appropriations.

The Post Office Department, prior to 1964, had the power to
lease real property for a term not to exceed twenty years,2 and to
negotiate and enter into lease agreements for periods not exceeding
thirty years for the erection by the lessor of buildings for postal
purposes on land sold, leased or otherwise disposed of by the
Postmaster General to the lessor. 3 The Department also was autho-
rized to obtain space by lease-purchase agreements for terms of not
less than ten nor more than twenty-five years provided that title to
the property vested in the United States at or before the expira-
tion of the leasehold term.4

In 1970, the Post Office Department ceased to exist as a

government agency. In its place, the Postal Reorganization Act
(approved August 12, 1970) established the United States Postal

1 h R 10488, section s(a), 92nd Congress, Ist Session
2USCA, Title 39, s. 2102(b).
3USCA, Title 39, s. 2103(a)(1).
4 USCA. Title 39, s. 2104.
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Service. 1 The general powers of the Postal Service are the powers
usually granted to public authorities, with the right to sue and be
sued in its- official name, seize property by right of eminent
domain and other powers. 2 It was authorized to construct, oper-
ate, lease and maintain buildings and facilities without regard to
the Public Building Act of 1959.3 The statute authorized the
transfer of all real property 55 percent or more of which is
occupied by or under the control of the former Post Office
Department immediately prior to the effective date of the section 4

(July 1, 1971) and all real property owned by the Department.
The Department of Defense backs up, in part, the Post Office

Department’s preference for leasing in certain cases. At a 1969
Senate hearing on Proposed Leased and Government Constructed
Public Buildings, William H. Point, Director of Real Property
Management for the Department of Defense, testified in favor of
leasing space for offices and related purposes. The Defense Depart-
ment is limited to lease terms of five years and often requests GSA
to arrange leasing for longer periods of time. GSA indicates that it
is easier to obtain funds from Congress for leasing than for con-
structing public buildings because of the lesser amount of appropri-
ations required.

Present Value Analysis. Mr. Point, using a present value analysis
concept, stated that a totally fully serviced rental of $5 per square
foot, on a 5 percent discount rate (the average percent of depre-
ciation of money over a fixed period of time) over a 25 year term,
is less costly than actual construction or lease-purchase. The saving
by leasing would be $4.5 million. Using a 10 percent discount rate,
which is required by Department of Defense Regulations, the
saving by leasing would be $13.5 million, according to Mr. Point.
The present value analysis concept is basically a current estimate of
the value of purchase power of future money.

GSA uses the present value analysis approach in its deliberations
on the question of lease vs. construction. Its present estimate of
the percentage of construction vs. lease is 75 percent to 25 per-
cent. Most of the leases involve small buildings or facilities.

I USCA, Title 39, c. 2, s. 201.
2 USCA, Title 39, c. 2, s. 401.
3 USCA, Title 39, c. 2, s. 401 (6).
4 USCA, Title 39, c. 2, s. 2002(c)(4).
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GSA also makes a distinction between a lease, lease-construction
and lease-purchase. In lease-construction, the owner may give an
option at no cost to purchase at any time during the contract
term, in lease-purchase, the obligation to purchase is fixed from
the beginning. In a simple lease arrangement, the Federal Govern-
ment may exercise its powers of condemnation to take over the
leased building, and thus, it would pay to the owner the fair
market value, if agreed upon, or pay the judgment if court action
is undertaken.

The greatest theoretical difficulty in any comparison of lease vs.
construction method and the use of the present value analysis
method is the question of the applicable discount rate. For federal
program analyses, rates have been suggested ranging from federal
bond interest rates to the rates of return earned in the private
sector of the economy a difference of about 10 percent ac-
cording to some estimates.

Date of Return. However, the national government uses two
other methods to evaluate lease or purchase alternatives. The first
method is the rate of return. Under this approach, a discount rate
is determined which, when applied to cash flows (rent payments)
under a lease arrangement, makes the present value of leasing costs
equal to the present value of the net purchase cost. The rate is
then compared with a pre-fixed acceptable minimum rate to deter-
mine whether leasing is preferable to purchasing.

Accumulated Interest. The other method considered is the
accumulated interest method. The Bureau of the Budget advocates
use of this means. The interest rate prescribed by it is the average
rate of yield for long-term treasury bonds. The method of compu-
tation provides for reduction in the capital investment to which
interest is applied on the useful life of the asset on a straight-line
depreciation basis. The objective of the accumulated interest
approach is to calculate the total cost to the government under
both the lease and the purchase alternatives, including the implicit
interest cost based on the cost to the government for its borrowed
money (bonds). The Budget Bureau’s approach requires that the
interest be figured only on the undepreciated additional capital
investment balance. Its approach differs from that of the GSA. The
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GSA accumulated interest approach procedure is somewhat com-
plex in comparison to the Budget Bureau’s interest estimate, inas-
much as GSA calculates interest costs on all costs to approximate
the results obtained by the present value method. The accumulated
interest method used by the Budget Bureau requires an assumption
as to the amount of capital and its declining value each year so
that it will be fully recovered during the life of the asset and the
recovered funds are either invested or used elsewhere by the
government.

Of the three methods used in determining the best way to
furnish governmental facilities on the federal level, each has its
advantages, according to the General Accounting Office. Using the
same basic assumptions, in the present value analysis method, the
discount rate is important. At a discount rate of approximately 5
percent, the present value of costs under both purchase and lease is
the same. As the discount rate rises, the lease alternative, with its
more distant cash outflows, is more economical. As the rate is
lowered, the purchase alternative is better.

In the rate of return method, the cost of money also determines
which course is appropriate. If money costs more than 4.83 per-
cent, leasing is preferable; if it costs less, purchasing is advisable.

Finally, the accumulated interest method, using a 6 percent
interest estimate, discloses that leasing is the most economical
alternative.

In General Laws, Chapter 34 governing the powers and duties of
County Commissioners, no provision is made for lease-purchase
arrangements in the construction of courthouses, jails or other
county public buildings over which the commissioners have con-
trol.

The use of lease-purchase method of public facilities construc-
tion is not permitted in cities and towns. Municipal building
construction is governed by General Laws, Chapter 40, Section 5,
under which cities and towns may appropriate money for specif-
ically enumerated purposes. The Massachusetts Supreme Judicial
Court has stated, on many occasions, that

Counties

Cities and Towns
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Municipalities have no inherent power, but only dele-
gated power to raise and expend money, and if authority
of municipality to raise and expend money is not found
m express terms or by necessary implication in some act,
it does not exist. 1

On the state level, the Commonwealth uses several methods to
build public facilities. The methods are concerned mainly with the
type of financing and not so much with the way the structures are
built. A major difference between the Massachusetts Constitution
and many other state constitutions permits a wide latitude of
choice in financing public building construction:

In general, the people of this Commonwealth have
refrained from putting details in their basic document.
They have preferred to express general principles and
have relied on the common sense and integrity of their
representatives to apply those principles in varied and
changing circumstances. In other state constitutions there
are prohibitions on borrowing, severe limitations or re-
quirements that a proposed borrowing law be submitted
to popular referendums. The Massachusetts Constitution
merely requires that there be a two-thirds vote in each
branch of the Legislature and stipulates that borrowed
money may be spent only for the purpose for which it
was borrowed, or for the payment of the principal on
the loan. 2

The Constitutional Amendment referred to is Article LXII of the
Amendments to the Constitution, adopted in 1918 following the
1917-1918 Constitutional Convention. It was aimed at borrowing

by the Commonwealth:

PUBLIC FACILITIES CONSTRUCTION IN MASSACHUSETTS

Chapter IV.

1 Whiting v. Mayor ofHolyoke 272 Mass. 116.
2 Mariner Elwyn E., This Is Your Massachusetts Government, Sixth Edition, Mariner

Books, Arlington Heights, Mass., 1970, p. 172.
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A study of the proceedings of the convention, and a
fair reading, as a whole, of the pertinent portions of the
debates (vol. 3, pp. 1217-1234) show that the purpose
was to put “fetters on the ...

. Legislature.” 1

The Massachusetts General Court has established a state agency
which is responsible for the control and supervision of all state
building construction projects. Currently, it is called the Bureau of
Building Construction and it is under the Executive Office of
Transportation and Construction within the new Governor’s cabi-
net set-up. The applicable statute is Chapter 6A, Sections 20-30
inclusive.

Priority lists of building projects are established by the various
state institutions and their requests are submitted to the Bureau of
Building Construction. After review thereof, the Bureau makes
recommendations to the Commissioner of Administration and to
the Governor, and after consideration thereof, the latter requests
the necessary funds from the Legislature to build new govern-
mental facilities. Such funds for new building construction are
requested in the capital outlay budget and the Legislature deter-
mines the amount which shall be allotted for such new construc-
tion. A portion of the cigarette tax is dedicated to reducing the
bonded indebtedness which is incurred to pay for new construction
and other state services. Cigarette taxes are currently 16 cents per
package and of that amount 10 cents is credited to the General
Fund for the purpose of meeting the debt service obligation. 2

Some of the debt has been incurred for flood control, harbor
improvements, water pollution control, Vietnam War bonus pay-
ments to veterans and Metropolitan District Commission recrea-
tional fund loans and sewerage loans.

The state debt service requirements as of June 30, 1971 includ-
ing principal and interest payments totaled $1,623 billion. In
addition, bonds and notes of authorities guaranteed by the Com-
monwealth amounted to $485,707,000 for the same period.

Bureau of Building Construction

' 2Ayer v. Commissioner of Administration, 340 Mass. 586 at 587.
G.L. c. 64C, s, 6.
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Expenditures by the Commonwealth for debt retirement account
for 3.4 percent of state funds.

Massachusetts owns 4,507 public buildings, containing
41,920,316 square feet. The buildings are located on 414,951.6
acres of state-owned land. Of this total, 621 buildings range in age
from 0 to 10 years, 1,145 from 11 to 25 years, 1,390 from 26 to
50 years and 1,351 buildings are over 50 years old. The status of
the buildings are as follows: 2,387 in good condition, 1,474 in fair
condition and 480 in poor condition. There are 166 unused build-
ings.
Building Authorities

Another method of financing new buildings, especially school
dormitories, is by the use of building authorities. This method is
not frequently used by state agencies other than state colleges and
universities. There was an abortive attempt made by the Common-
wealth to utilize this approach in 1958 when the construction of a
state office building was contemplated. The Supreme Judicial
Court, however, declared that the enabling statute 1 was invalid and
unconstitutional:

The statute and the “contract of lease” which it per-
mits, when scrutinized together, have all the earmarks of
a State operation .... We conclude that the statute vio-
lates section 3 of Article 62 of the Amendments to the
Constitution, and is void upon its face. To hold other-
wise would be to exalt artifice above reality. 2

The statute in question authorized the establishment of a Massa-
chusetts State Office Building Association, a corporation created
for the purpose of constructing a state office building. The Court
clearly enunciated that, although the bonds to be issued did not
constitute a debt of the Commonwealth nor a pledge of the
sovereign’s faith and credit, the provision requiring the state to pay
rentals equal to the cost of repaying the bonds was nothing more

than a devise to carry out essentially a state operation without
conforming to the constitutional provisions. After the Court struck

■Acts of 1958, chapter 603.
2Ayer v. Commissioner ofAdministration, 340 Mass. 586
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down the legislation, another act was passed by the General Court
which established a Government Center Commission. 1 In this latter
act, the credit of the Commonwealth was pledged by the issuance
of bonds by the State Treasurer and the state office building was
erected.

The Commission was also authorized to build (a) underground
passageways and to provide necessary equipment and machinery to
convey people from the State House to the state office building,
(b) a Mental Health Center and state laboratories buildings, (c) an
Employment Security building and (d) a Health, Education and
Welfare building. The total sum of 50 million dollars was autho-
rized for such buildings.

The Commission has completed the Mental Health Center and
Employment Security Building. In the law, a twenty-year lease is
authorized between the Division of Employment Security and the
Superintendent of Buildings of the Commonwealth.

In 1968, the General Court authorized the Commission to con-
struct a garage for the storage of not less than 400 nor more than
800 cars. The law also called for a state office building over the
garage with a maximum height of 23 stories. The additional sum of
$2,685,000 is authorized for such plans. At the present time, the
Commission is constructing the garage. The second state office
building and the Health, Education and Welfare building are to be
built upon the completion of the planning stages.

Because of dicta in the Ayer case, some doubt prevailed relative
to the constitutionality of college building associations. The Court,
at page 595, reported:

The respondents make an argument that legislative
precedents support St. 1958, c. 603, and they refer to
the college building associations acts. St. 1939, c. 388, as
amended (Massachusetts State College Building Associa-
tion). St. 1946, c. 428 (Lowell Textile Institute Building
Association). Giving no intimation either way we merely
indicate that their validity has never been presented to
judicial scrutiny.

Thus, legislation was enacted replacing the two associations with

1Acts of 1969, Chapter 635
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building authorities, namely the Massachusetts State College Build-
ing Authority 1 and the Lowell Technological Institute Building
Authority.2

In addition to these two authorities, the General Court created
the Southeastern Massachusetts Technological Institute Building
Authority. 3 A feature common to all three authorities is the
guarantee by the Commonwealth of the bonds issued by the
authority. This is, in effect, a pledging of the state’s credit.

Under the respective acts, the authorities have undertaken the
construction of school dormitories. The State College Building
Authority has erected seven buildings to date. The Southeastern
Massachusetts Technical Institute Building Authority has just com-
pleted a student union building and the Lowell Technological
Institute Building Authority is presently erecting a multi-story
student union building.

The Metropolitan District Commission (MDC) handles all of its
own construction which includes large administrative buildings,
police stations, sewers, skating rinks and small buildings on the
recreational reservations under its control. 4 The MDC assesses part
of its cost of operation in the 39 cities and towns which are
serviced by it. Sixty percent of the cost is paid from the Highway
Fund, 1 percent from general revenue and 39 percent by assess-
ment of the member communities in the Parks District. The af-
fected cities and towns pay one-third in proportion to their respec-
tive populations and the remaining two-thirds in proportion to
their valuations, except that the towns of Cohasset and Swamp-
scott pay only 8 percent of their proportions while the remaining
92 percent is charged against all other cities and towns in the MDC
district. 5

In 1949- the General Court recognized that many small towns
Regionalization

Metropolitan District Commission

'Acts of 1963, Chapter 703.
2 Acts of 1961, Chapter 557.
3Acts of 1964, Chapter 703.
4 G.L. c. 92, ss. 1 and 33.
S G.L. c. 92. s. 55.
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could not maintain their own schools in an efficient manner, so
legislation was enacted permitting the establishment of regional
school districts. 1 The relevant statute provided for the planning
and organizing of such districts, and for the land acquisition and
school construction relating thereto. The regional school district
was created as a “distinct body politic and corporate with all
powers and duties conferred by law upon school committees”.
Over and above the powers of school committees, the districts
were given the power to (1) adopt a name and corporate seal,
(2) sue and be sued, (3) acquire land, (4) incur debt, issue bonds
and notes, (5) place assessments on member towns, (6) engage legal
counsel and (7) employ a school superintendent.

In 1954, authority was granted to member towns of school
regional districts to sell or lease or grant licenses to use any school
building or land adjacent thereto to such regional school districts.
Generally, however, the regional school districts chose the method
of new building construction. A total of 48 regional schools have
been built to date and three more are in the planning stage. In
addition two regional vocational-technical schools have been
erected with six others in the process of construction. This trend
will likely continue inasmuch as several communities have recently
approved the formation of three separate vocational school dis-
tricts.

The success of the regional school districts in erecting school
buildings led to the enactment of legislation which authorized the
establishment of public beach districts. 2 This legislation permits
two or more contiguous cities and towns to construct public
bathhouses, parking facilities and other recreational facilities.

Later in 1961, legislation was enacted to permit the formation
of regional refuse disposal districts. 3 By this authorization, cities
and towns may construct incinerators, composting plants or other
sanitary means of refuse disposal on a cooperative basis. In 1964,
such regional refuse disposal districts were granted the right to
lease or license any facility or any land appurtenant thereto.

The Legislature has also allowed any governmental unit i.e.

1 G.L. c.71, ss, 14-17.
3

G.L. c. 40, s 128.
G.L. c. 40, s. 44A.
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cities, towns, regional school districts to enter into agreements with
one or more other governmental units to perform jointly any
activity or undertaking which they are by law allowed to perform
alone. A supplementary statute empowers any entity as described
above to join with the Commonwealth or any public authority for
construction of needed public works, subject to the approval of
the municipality’s legislative and executive branches.2

Counties
By law the elected county commissioners as the administrative

officers of the respective counties (excluding Suffolk and Nan-
tucket) are responsible for the construction and maintenance of
court houses, jails and other necessary public buildings, 3 subject to
approval by the General Court of the appropriation therefor. In
Suffolk County which includes the cities of Boston, Chelsea,
Revere and the town of Winthrop, the Mayor of Boston and the
nine-member City Council act as ex officio county commissioners.
In Nantucket County consisting only of the town of Nantucket,
the selectmen of that community serve in this capacity. The City
of Boston assumes the entire cost of Suffolk County building
construction 4 and the budgets of Suffolk and Nantucket Counties
are not contingent on approval of the Legislature.

As of January 1, 1972, the 12 counties (excluding Suffolk 5 and
Nantucket) have $57,924,000 worth of building construction in
progress. The sum of $33,530,000 is authorized in Middlesex
County alone. Of this total, the construction of the Middlesex
County Court House in Cambridge accounts for $27,000,000.

The problems arising from the construction of this court house
evoked the interest of Representative Ryan as indicated in Chap-
ter I and gave impetus to this present study. A brief summary of
the history of the problem shows that, in 1963, the General Court
authorized the Middlesex County Commissioners to borrow $l6
million for the erection of an 18-story structure plus a 3-story
building and a 2-level 400 car capacity garage.6 Later, in 1966, the

1 G.L. c. 40, s. 4A.
2 G.L. c. 40, s. 4D.
3 G.L. c. 34, s. 14.
4q l 24 5 3sln Suffolk County, the sum of $3.4 million has been reported
6 Acts of 1963, Chapter 781.
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General Court empowered the commissioners to increase the bor-
rowing to $2O million and add two stories. 1 In 1967, as water
problems and contract difficulties appeared, the Legislature in-
creased the bond authorization to $27 million.2

In spite of the increases, problems continued to plague the
project. This year in order to salvage the project, the Senate and
House Chairmen of the Committee on Counties, Senator B. Joseph
Tully and Representative Charles F. Flaherty, Jr., presented legisla-
tion to increase the amount to approximately $44 million, which
was subsequently approved by the General Court. 3

Cities and Towns

Cities and towns may borrow for the construction of public
buildings and facilities, subject to debt limits established by
statute. 4 Cities are limited to an amount not exceeding two and
one-half percent of the equalized valuation of the particular city
involved and towns, to five percent. A city may borrow outside
the debt limit up to a maximum of five percent, subject to the
approval of the State Emergency Finance Board. A town may do
likewise up to ten percent, under the same conditions.

For the construction of schools, municipalities act under the provi-
sions of Chapter 645 of 1948 in order to take advantage of the
state school building assistance. In the fiscal year ending June 30,
1972, the state share of school building assistance funds is $35.5
million. Since the passage of the law in 1948, municipalities have
received the grand total of approximately $973,000,000 in assis-
tance from the state.

In 1971, the General Court enacted Chapter 1010 which in-
creased the minimum state school construction grant from 40
percent to 50 percent. Another important and beneficial change
was the inclusion of interest charges in computing the final ap-
proved cost of such projects. Special consideration was given to
those cities and towns designated as depressed areas or which have
a persistent unemployment problem. Instead of the 50 percent
grant, such areas were granted 65 percent of the cost.

Acts of 1972, Chapter 4.
G.L. c. 44, ss. 8 and 10.
Acts of 1966, Chapter 455.
Acts of 1967, Chapter 695.
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The cities of the Commonwealth have outstanding bonded in-
debtedness incurred for construction, alteration and repair of
municipal facilities in the sum of approximately $97,095,000 and
the towns, of approximately $90,000,000. This sum includes the
municipal debt for school construction.

Urban Renewal and Redevelopment
Another alternative method of providing public facilities particu-

larly in those cities and towns in the Commonwealth where blighted
areas exist and remedies are sought therefor is by the initiation of
urban renewal projects. 1

Such projects may be carried out either by an established hous-
ing authority or a redevelopment authority. Any project which has
been started by a housing authority may be taken over by a
subsequently-created redevelopment authority.

One of the advantages of this method of public facilities con-
struction is the financial assistance received by the city or town
from the federal government towards the cost of the project,
generally. Whenever a municipality commences a land assembly and
redevelopment project, it enters into a contract with the redevelop-
ment authority or housing authority to furnish certain services and
facilities as part of the project costs. In addition to the commit-
ments for streets and sewers, the city or town agrees to erect
certain public facilities and thus receive a credit towards the total
cost of the project. No actual saving is made in the cost of
construction of the public facility, however, because the main
purpose of the project is to eliminate blight in the locality. In
order to effect such elimination, the city must contribute its share.
Thus many cities or towns erect needed facilities as their share of
the project.

PRIVATE CONSTRUCTION AND LEASING
POLICIES IN THE SEVERAL STATES

The latest available figures issued by the United States Census
General State Practices

Chapter V.

•g L c. 121, ss. 26WW to 26ZZ,
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Bureau for the quarter ending March 1970 reveal that the value of
new construction put in place was $18,262 billion. The private
sector of the economy accounted for $12,759 billion and the
public sector for $5,503 billion. Housing and redevelopment proj-
ects represented a significant share of the latter outlay but the
greater portion was reflected in industrial and educational facilities,
hospitals and other types of public buildings. 1

The most popular method of constructing public buildings is for
the governmental entity to float a bond issue and use the money
borrowed to enter into a contract with a private contractor. The
second most common method is by the establishment of a public
authority or commission with authority to contract for the
erection of public facilities. These entities are separate from the
parental governmental unit which establishes them. Often, they are
single-purpose bodies created to perform one particular function.
Their creation arises out of the attempt to circumvent certain
statutory and constitutional restrictions and limitations on public
borrowing.

However, another way of providing public facilities is being
developed by public officials, namely the construction of buildings
by private contractors who own both the land and buildings and
the subsequent sale or lease of such facility to a governmental
body. There are three variations of this method, depending on the
desire of the public body, in addition to the legal option to it:

(1) The construction of a facility which is suited to the public
need and the subsequent sale thereof to the governmental unit;

(2) The entry into a written agreement between the government
and the private developer for the lease-purchase of a facility to be
built to the specifications of the government;

(3) The lease of a building owned by private corporation or
individual to a public body, either on an annual basis or for a term
of years.

Among the several states, there are various constitutional and
statutory restrictions and limitations which operate in such a way
as to eliminate some of the above methods of providing public
facilities.

1Statistical Abstract of the United States, 1970, 91st Annual Edition, Chart 1070.
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Private Construction and Sale
It is obvious that, in the absence of a written contract, no

private individual or corporation will erect a building whose use is
limited only to the satisfaction of a governmental need. Such
builder would run the risk of a change in administration of govern-
ment leaving him with a building of questionable market value. On
the other hand, office buildings have a wider market and range of
customers, and a builder could take a chance that, if the govern-
ment did not want his building, he could either lease it or sell it to
a private buyer. There are no constitutional or statutory limitations
on the right of the state or its political subdivisions to purchase
such a building or even to seize it by eminent domain or condem-
nation if the owner refused to sell, provided that in the case of
political subdivisions of the state, but not the states generally, the
purchase price does not require borrowing above the fixed debt
limit.

In the majority of states, a debt limit is imposed on the political
subdivisions and the limit ranges from two percent of the entity’s
valuation (usually the assessed valuation of all its taxable property)
to ten percent, with five percent being the usual amount. This debt
limit serves as a check on government spending for construction or
other purposes. Moreover, the majority of jurisdictions mandate
favorable voter action before the borrowing authority is fully
finalized.

Relevant to the issue of public building construction is a

doctrine which has been developed by the majority of state
supreme courts relative to governmental contracts. This doctrine is
known as the “Special Fund” doctrine. It rests on the premise that
no debt arises and no referendum is required, in the case of a

public building project, if all of the revenue obtained from the

project is pledged to pay off or service the bonded indebtedness,

and no tax revenue of the governmental unit is used nor mortgage

of municipal property given. (The last condition is in force where a

“restricted” interpretation of the doctrine is applied. In most states

which follow the doctrine a “broad” interpretation is made and
public property may be mortgaged.) Thirty-one states follow the

“Special Fund” Doctrine
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doctrine (Ala., Ariz., Ark., Cal., Colo., Fla., 111., Ind., lowa, Ky.,
La., Mich., Minn., Mo., Mont., Neb., N.M., N.C., N.D., Ore., Pa.,
S.C., S.D., Tenn., Tex., Utah, Va., Wash., W. Va., Wis. and Wyo.). 1

The other states either reject the doctrine (Ga., Ha., Idaho., Nev.,
N.J., N.Y. and Okla.) or have no judicial interpretation thereon.
The doctrine is especially applicable in the construction of public
facilities such as water works or other revenue-producing facilities
in which the proceeds from the public works are sufficient to pay
off the cost of construction.

Lease-Purchase Agreements
The validity of this method of furnishing public facilities has

been tested judicially in the several states. It appears that there are
24 states which specifically rule out this approach either as a result
of a court decision or by state legislation (Ala., Del., Ga., Ha.,
Idaho, 111., Ky., La., Me., Nev., N.H., N.M., N.Y., Okla., Ore., Pa.,
S.C., Tex., Utah, Va., Wash., W. Va., Wis. and Wyo.). On the other
hand, 11 jurisdictions allow lease-purchase contracts in erecting
public buildings (Ark., Cal., Colo., Fla., Ind., Mich., Minn., Miss.,
Mo., Ohio, and S.D.).

Lease-purchase contracts are authorized by statute in Florida,
Minnesota, Missouri, Ohio, and South Dakota. The remainder are
by judicial construction. However, in a few jurisdictions the use of
lease-purchase is subject to certain restrictions or conditions.
Florida authorizes district school boards to enter into both lease
and lease-purchase contracts with private individuals and corpo-
rations provided that the rental is payable only from funds not
obtained by taxation. Inasmuch as Florida is one of the states
which follows the “special fund” doctrine, it seems likely that the
Florida court will sustain any legislation revolving around such
doctrine.

Finally, in Missouri, lease-purchase contracts can be entered into
on the condition that the voters of the district approve or the
payments come out of a special fund.

The courts which have passed on the validity of lease-purchase

I ln the four states of Pennsylvania, South Dakota, Utah, and Virginia a “restricted
interpretation has been applied.
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arrangements based their decisions in part on the interpretation of
the contract, whether it was “executory” or “executed” when the
parties signed the agreement. An “executory” contract is one
which is to take effect in the future and an “executed” contract is
one effective immediately, insofar as liability thereon is concerned.

The majority rule declares that the debt limitation placed on
governmental entities does not apply to the aggregate amount due
under a lease arrangement, but, rather, each annual payment is
considered separately and is payment of current expenses for
services actually rendered. Thus, in the case of a purchase of a $lO
million facility which is paid for over a period of twenty years in
fixed instalments such payment has been interpreted by the courts,
in most cases, to be payment of a current expense. On the other
hand, the minority view is to the effect that the entire $lO million
is due and payable as a debt when the contract is signed.

Much of the legislation which has allowed the states to enter
into lease-purchase agreements is of recent origin. Rising govern-
mental cost and fears of additional taxation, coupled with
campaigns for economy in government, have caused voters to reject
bond issues for public facilities construction. California and Idaho
in particular have experienced several reversals in their attempts to
pass bond issue legislation. Some public officials have attempted to
persuade the legislative bodies to by-pass the electorate by enacting
laws which authorize lease-purchase agreements. Substantial
objections have been raised to these efforts, however, on the
grounds that the people should have an opportunity to decide
whether or not they can afford a public facility.

The constitutions of the 50 states contain no reference to the
right of the state to lease property for public use. All contain
provisions enabling the state to seize private property for public
purposes upon the payment of reasonable compensation.
*

Xhe limited replies (12 states) to the Bureau questionnaire, as
augmented by independent Bureau research activity, disclose that
many states and municipalities are actively engaged in leasing space
for public agency use. The source of authority is statutory.

Leasehold terms are generally of short duration ■- one and two-
year periods representing the common practice. Some jurisdictions,

Leasing
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Kansas for instance, expressly prohibit long-term agreements. New
Jersey permits leasing up to one year but any proposal in excess of
that maximum requires voter approval.

Burgeoning school enrollments and the resistance of the
electorate to provide new or expanded educational facilities have
prompted greater consideration of leasing to meet pressing
demands for necessary space. The State of Illinois has attempted to
resolve this difficulty by permitting leases with private developers
for school facilities. Further, a 1967 amendment to the Penn-
sylvania Public School Code authorizes the trustees of state
colleges to lease privately-owned dormitories and also to permit the
erection of such facilities on state-owned land.

A few states have settled on building authorities to meet space
problems. Rhode Island created the Rhode Island Building
Authority with powers to lease necessary public buildings (Title
37-15-5). The approval of the Governor is required for the
permissible 99 year lease in Subsection(e). The act specifically
provides that the credit of the state or any political subdivision is
not pledged.

In South Dakota, a Building Authority may lease facilities to the
state for a period of one year, with the option to extend for a like
term (Title 5-12-13). The enabling legislation provides that any
debt incurred is not an obligation of the state. The South Dakota
Supreme Court declared the act constitutional in the case of
McFarland v. Barron, 83 S.D. 639 (1969).

Washington, by vote of the people in 1968, amended its consti-
tution (Amendment 51) and created the State Building Authority.
The authority members are the Governor, Lieutenant Governor and
State Treasurer. They are authorized to enter into leases with state
colleges only.

Nevada appears to be the only state which has statutory
restrictions on general leasing. In 1961, the Legislature enacted a
law which stated;

Unless otherwise provided by law, no state department,
division, bureau, commission, board, authority, or
agency, and no state officer, commissioner, representative
of the state, or other state employee acting by, for, or
on account of any office, department, board, com-

mission, bureau, agency or institution operating by
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authority of law, and supported in whole or in part by
public funds, whether the funds are funds received from
the Federal Government or any branch or agency there-
of, or from private or any other sources, and whether or
not its funds are deposited in the state treasury, may
lease, purchase or enter into any contract for the
purchase of, or receive or acquire by gift, grant, devise or
in any other manner, any real property (Nevada Revised
Statutes, Title 27-334.050.).

New York has created fifty-seven public authorities which
perform state functions. These authorities eliminate much need for
leasing private property for public purposes. An examination of the
laws of New York reveals no state authority to lease, nor is there
any prohibition against the same.

North Dakota has no statutory authority for general state leasing
of private facilities for public use, but in the specific cases of
school universities, the Commissioner of University and School
Lands has the power to execute leases as well as purchase contracts
(North Dakota Statute Law, Title 3-14-89).

ADVANTAGES AND DISADVANTAGES OF THE
SEVERAL METHODS OF PROVIDING FOR PUBLIC FACILITIES

Private Construction and Sale. The most important advantage to
the builder of a structure which is intended to be sold to a public
body is his freedom to build without any governmental restraints
other than those imposed by local and state building codes. A

private builder can utilize standard building plans and any type of
allowable building method, whether it be the system building

method with standardized equipment and fittings or pre-cast or

prefabricated materials. He is unhampered by the allegedly

restrictive provisions of General Laws, Chapter 149, which apply to

public employment and public works. Some ot the restrictive
provisions relative to preferential treatment for veterans, citizens,

Advantages

Chapter VI.
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locality residents, and minorities. 1 Furthermore, a private con-
tractor is unhampered by low bidding requirements as to sub-
contractors and by provisions setting out specifically designated
types of subcontractors to be dealt with. He is not compelled to
follow designs laid out by architects or even use an architect. He is
not bound by the competitive bidding law, but can shop for a
subcontractor to perform several types of work.2

In addition to the advantages to the builder, private construction
and sale to the public body has advantages for the government.
Until the sale is consummated, the private contractor-owner pays real
estate taxes on the property. The public body does not have to
borrow money until the sale is actually effected. If there are
unknown factors connected with the land on which the new
building will be erected, the risk is with the contractor-owner and
not the public body. Such unknown factors can be ledge or water
problems, undetected by soil engineers. If the workmanship is
defective, or labor problems develop or bad weather impedes con-
struction progress, the owner must resolve such problems. The
public body has the advantage of seeing the building in its com-
pleted form before the purchase thereof.

The so-called “turnkey” concept is an example of private con-
struction and sale, although its use is limited in its present
application. It is a building technique developed by the United
States Department of Housing and Urban Development (HUD) for
the purpose of providing low-cost public housing. It has been
confined to the construction of public housing units in Mas-
sachusetts.

In 1970, the Massachusetts Supreme Judicial Court ruled that
“the minimum wage provisions of G.L. c. 149, ss. 26-27 D and the
competitive bidding provision of G.L. c. 149, ss. 44A-44L do not
apply to the federally assisted ‘turnkey housing’ project.” In dis-
cussing the claim of the Commissioner of Labor that “turnkey”
was a contract for the construction of a public building, the Court
dismissed the Commissioner’s contention that the competitive
bidding law applied:

c. 149, s. 26.
2 G.L. c. 149, ss. 44A to 44L
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Nevertheless, we think the authorization given local
housing authorities in both former c. 121 and present c.
1218 to cooperate with the Federal government is
sufficiently broad to encompass the utilization of the
turnkey procedure. 1

The Court further stated;

The turnkey method of housing development is clearly
something more than the usual “acquisition” of realty
and buildings. Under this method, before construction
commences, the housing authority reviews and approves
the plans for the project and in general thereafter
exercises more control over the developer than is
customarily exercised by a prospective purchaser of land
and buildings. The turnkey method is also unlike the
usual “construction” project, in that under the turnkey
method the developer, rather than the housing authority,
initiates the basic design for the project and retains the
architect and contractor. The completed project or “end
product” is purchased by the housing authority only if
the project meets its requirements. We need not decide
whether, in circumstances other than those of the instant
case, an arrangement similar to the turnkey procedure
would constitute a contract for the construction of a
public building or public works . . . .

2

Lease-Purchase. Most of the advantages found in the private
construction and subsequent sale approach relate to the lease-
purchase method. The lessor-builder is free to construct the build-
ing which he intends to lease to a governmental entity in the most
economical way. He is exempt from the restrictions imposed on

builders engaged in public works by certain provisions of Chapter

149 as mentioned above. The leased premises, under the ownership

of the private lessor, remain on the tax lists of the city or town in
which it is situated, and furnish revenue for the municipality. The
leased premises are maintained and repaired by the landlord and

1 Commissioner of Labor and Industries v. Lawrence Housing Authority & another 1970
Advance Sheets 132.3, at p. 1329.

2
Op cit., at P- 1331
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the advantages to a governmental lessee are great since additional
public servants are eliminated. The elimination of public service
employees omits the costs of fringe benefits which are in many
circumstances more liberal than those offered in private industry.

The only current payment for the building required under lease-
purchase is for annual rental charges. This means that the state or
municipality not only may use the money saved to reduce its
indebtedness but also avoids the payment of interest on the money
it would have had to borrow.

Leasing. The advantages of leasing private property for public
purposes lie mainly in the fact that no debt is incurred with its
resultant interest payments. The lessee is freed from the cost of
paying a maintenance staff to keep the building in repair. In the
absence of agreements to the contrary, the latter does not have to
insure against fire, building vandalism or injury to persons in the
public areas. By leasing instead of owning, a governmental agency
has fluidity of movement and can follow the shifting of population
from area to area. Good community relations are brought about by
leasing private quarters because the property is kept on the tax
rolls, in contrast to the non-taxed status of government-owned
property.

Private Construction and Sale. The lack of supervision of the
construction and the quality of the materials used are areas which
point up the disadvantages of private construction of public
buildings and sale thereof to the governmental agency. In addition,
the possibility of political influence in the selection of the builder
and of the site of the building gives rise to a suspicion of fa-
voritism whether such exists or not. The lack of competitive
bidding fails to provide the lowest price for the facility. The 1965
report of the Massachusetts Crime Commission pointed out that,
insofar as public authorities are concerned, there was a need for
competitive bidding and other restrictive procedures in connection
with public contracts;

While competitive bidding and other restrictive pro-
cedures cannot prevent corruption in connection with
contracts they can materially reduce the opportunities

Disadvantages
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for corruption. Authorities have no special attributes
which relieve them from complying with the safeguards
that are imposed on state departments in making con-
tracts generally. 1

The Massachusetts Supreme Judicial Court expressed its view of
the purpose of competitive bids in a 1956 decision:

If,
. . . the awarding authority could, either with or with-

out negotiations with a selected general contractor, omit
portions of the proposed work for reductions in price,
the legislative intent to protect the public, all too easily,
could be evaded. 2

The General Court has applied the principle of competitive
bidding to all municipal contracts over $2,000.003 and in state
construction contracts.4

The lack of competitive bidding could result in a greater cost to
the government since the private builder does not have to keep his
costs to a minimum while he is erecting the building. Also, the
government, in effect, partially subsidizes the owner’s taxes
through its rent payments and contributes to the owner’s profit,
both factors being absent when the government is the owner.

Lease-Purchase. The disadvantages arising out of lease-purchase
method of providing public facilities are generally the same as
those connected with private building and sale of such building.
The lessee public agency must pay rental charges which includes
taxes, profit and interest, the latter being paid by the lessor-private
owner for money borrowed.

Another drawback is lack of authority for such methods in most
states, including Massachusetts. As has been indicated, only the
Division of Employment Security may enter into such contracts.
State legislation would be necessary to enable both state and
municipal agencies to resort to this procedure.

Leasing. On the state level, long-term leasing of governmental

“Massachusetts Crime Commission, Fifth Report, Senate, No. 1080, May 17, 1965,p. 73.
2 Grande and Son, Inc. v. School Housing Committee of North Reading and others. 334

Mass. 252, at p. 258.
3 G.L. c.43,5. 28.
4 G.L. c. 30, s. 39M.
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facilities from private sources is currently limited to a five-year
period of time with an option to continue for a similar term at the
same terms and conditions. On the municipal level, the dis-
advantage is greater, inasmuch as the laws governing leasing are
more restrictive than on a state level. The cost of leasing must take
into consideration both the real estate tax factor and the profit
factor and these factors add to the cost of leasing. More oppor-
tunity for political favoritism patronage is present in the selection
of the premises to be leased.


