
HOUSE No. 5638

EXECUTIVE DEPARTMENT,
STATE HOUSE, BOSTON 02133, April 28, 1972

To the Honorable Senate and House ofRepresentatives:

t We have all been concerned about automobile insurance reform
uuring the past two years. A number of people have questioned the
effectiveness of our reforms, particularly when they failed to receive
lower insurance bills despite all the talk about savings from no-fault.

But objective analysis demonstrates that the reforms over the past
two years have delivered on the promises made. The average cost of
compulsory insurance this year is 42.6% lower than it was in 1970,
and will be even greater if the Supreme Judicial Court allows the
return of excess profit earned by the insurance companies during
1971.

costs for medical payment insurance are down 50% from 1970.
Costs for guest, extra-territorial and excess bodily injury coverages
subject to state control are down 15%. Overall, for bodily injury
coverages, drivers today are paying $65 to $75 million less than
before the no-fault bodily injury plan came into effect.

It is true that costs for coverages to pay for car damage have been
increased, but these increases are less than they would have been if
we had not enacted the “no-fault property damage plan” last year.

With the principal exception of those victimized by insurance
industry selling practices and by inflated rates for high-limit bodily
injury coverages not subject to state control, drivers in 1972 are
paying less for their entire package of automobile insurance than
they did in 1972 or in 1970. This is remarkable in a time of inflation.

for over forty years, automobile insurance was a constant source
of public frustration. In the last two years, we have thoroughly

that system, and the reform is working.
But such reform requires constant adjustment as more experience

is gained. When no-fault was enacted, I promised that we would
monitor the experience carefully and propose changes as the need
became evident.

We have monitored that experience, and it is now evident that
some further changes are required. Many motorists are irritated by
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mandatory deductibles, which force them to contribute to the cost
of repairs caused by someone else’s fault. Others are upset because
they are denied the option of full insurance recovery through
application of comparative negligence. Many people, through
ignorance or inconvenience, are not using the strict cancellation
protection established for their benefit. Drivers who most need
budget plans for paying premiums are often the least able to get
them. Finally, the present merit-rating law holds out the threat of
increased premium charges for mere involvement in an accident
penalty which I and many drivers feel is unfair.

We must correct these deficiencies to complete our pioneering
efforts. Through the accompanying legislation, we can make these
corrections without sacrificing the benefits of the reforms.

Section 1 of the bill concerns mandatory deductibles. The no-fault
property damage plan was enacted with a provision for mandatory
deductibles, but without the “inter-insurer subrogation” features of
bodily injury no-fault. Many drivers have objected to being forced to
have a deductible when the damage is someone else’s fault.
Deductibles do make sense, since the average driver can expect to
save more in premiums than he will ever pay out under the
deductible if his car is damaged. But drivers should be allowed the
option of no deductible. Our Insurance Commissioner has concluded
that such a choice would not distort rates if at the same time we
provide for subrogation among insurance companies; that is, if the
driver’s own insurance company will pay for the damage but can
then recover the amounts from the company insuring the person at
fault. This is the change proposed in Section 1.

Section 1 also concerns comparative negligence. Before no-fault, a
driver who was at fault in the slightest degree was denied all right of
recovery. No-fault, by introducing the comparative negligence
doctrine, expands a driver’s right to collect by permitting him to
recover, according to the relative degrees of fault of the parties
involved, as long as he was less at fault than the other driver.

Despite this liberalization, some drivers have expressed the desire
to insure themselves against their full loss in such cases. Presently,
this can be done only by purchasing Option 1, full collision coverage.
Under Option 2, restricted coverage - other driver at fault,
comparative negligence applies to all recoveries. Section 1 amends
Option 2 to allow purchasers the option of full protection even in
cases in which they are partially at fault.
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Section 1 also requires insurance companies, agents and brokers to
furnish all consumers with a “buyer’s information sheet,” issued by
the Insurance Commissioner, which explains coverages, options, and
comparative costs of automobile insurance. Much of the difficulty
with insurance today is a direct result of the sales practices of those
who provide the insurance either through non-explanation,
mis-explanation, or, all too frequently, the rolling on of unneeded

unwarranted coverage to maximize premium charges.
Section 2 addresses our cancellation law. Under that law, the

appeals procedure is too often a one-way street: an insurer can
arbitrarily cancel a policy at the expense only of a postage stamp,
even if it is overturned on appeal. But the policyholders are too often
unfamiliar with the appeals process or too intimidated or
inconvenienced by the procedures to benefit from them.

Section 2 turns the tables in favor of the policyholder. It requires
clearer and more detailed information on the reasons for a
cancellation. It puts the burden on the insurance company to tell a
cancelled policyholder about the appeal procedures and to provide
an appeal form. It allows the person receiving a cancellation notice to
make his case initially in writing for decision by a single member of
the Appeals Board. Finally, it compensates a driver who is upheld at
this initial stage for the time and expense he incurs in defending a
company-initiated appeal to the full Appeals Board.

Section 3 of the accompanying bill further restricts the freedom of
companies to cancel auto insurance policies arbitrarily. The law
presently gives companies a 90-day “free cancellation” grace period
at the commencement of every policy term. This may be justifiable
in the case of a company’s new customers. But other “veteran”
customers of a company should not be exposed to this jeopardy year
after year. Section 3 would restrict the applicability of this 90-day
free cancellation privilege to policies obtained by persons who were
not insured by the company during the preceding policy year.

Section 4 requires companies issuing a statement of intent not to
renew a policy to notify the recipient of procedures for seeking
coverage under the assigned risk plan. If the nonrenewal is not for a
good and sufficient cause, the company shall be required to accept
another risk under the plan.

Section 5 requires all companies to provide for installment
payment of premiums according to a plan approved by the
Commissioner.
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Section 6 strikes out the statutory provisions calling for extra
charges for mere involvement in accidents. Although no such charges
are mode today, the law contemplates them and many drivers fear
them. Charges for being in an accident, unlike charges for serious
violations which demonstrate disregard for others, have no place in a
no-fault system designed to treat those injured in accidents as victims
more fairly, quickly and efficiently.

Sections 7 and 8 strengthen protections against nonrenewal and
eliminate the reference to accident involvement as a justifiable
excuse for nonrenewal.

Reforming auto insurance is no easy chore. But your members, no
less than I, have committed themselves to improving the 45-year old
system that has produced so much disagreement and dissatisfaction
for so long. We have come a very long way, but more is needed.
Enactment of the accompanying legislation will make further gains in
this continuing effort.

Respectfully submitted,

FRANCIS W. SARGENT,
Governor
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In the Year One Thousand Nine Hundred and Seventy-Two.

An Act modifying property protection insurance, providing

FOR NEW APPEAL PROCEDURES IN THE EVENT OF CANCELLATION

OF AUTO INSURANCE, PROVIDING FOR THE INSTALLMENT
PAYMENT OF PREMIUMS AND ELIMINATING THE PENALTY FOR
ACCIDENT INVOLVEMENT

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Section 340 of Chapter 90 of the General Laws
2 is hereby amended by striking out the present section and
3 inserting in place thereof the following new section:
4 Section 340. Every person having in force a motor vehicle
5 liability policy or motor vehicle liability bond, as defined in
6 section thirty-four A, shall also maintain in force either property
7 protection insurance or a bond providing equivalent benefits;
8 such a bond shall create the same rights, Labilities, waivers and
9 exemptions as are provided with respect to property protection

10 insurance coverage. Every insurer issuing or, executing a motor
11 vehicle liability policy or bond shall also provide property
12 protection coverage for the policyholder or obligor. Property
13 protection insurance is insurance containing provisions as
14 prescribed in this section, among such other provisions, including
15 conditions, exclusions, and limitations, as the commissioner of
16 insurance may approve. Subject to such stated limits and
17 conditions, exclusions, and limitations approved by the
18 commissioner, the insurer shall offer additional coverage,
19 optional to the policyholder, for resulting loss of use of the
20 insured vehicle .

21 The commissioner shall fix, establish or approve classifications
22 of risks and premium charges for property protection insurance
23 and for property protection coverage under bonds, in accordance
24 with the provisions of section one hundred and thirteen B of
25 chapter one hundred and seventy-five.
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26 Every policy of property protection insurance shall provide
27 that the insurer will pay on behalf of the insured all sums the
28 insured shall become legally obligated to pay as damages because
29 of injury to or destruction of property, including loss of use
30 thereof, caused by accident and arising out of the ownership,
31 maintenance or use, including loading and unloading of the
32 insured motor vehicle, subject to a limit of not less than five
33 thousand dollars because of injury to or destruction of property
34 of others in any one accident. Under terms and conditions
35 approved by the commissioner the insurer shall have the right
36 and duty to defend any suit against the insured seeking damages
37 on account of such injury to or destruction of property even if
38 any of the allegations of the suit are groundless, false or
39 fraudulent. Property protection insurance shall also provide
40 protection described in whichever of the three following options
41 the policyholder elects:
42 (1) All Risk Coverage. The insurer shall pay for direct and
43 accidental loss of or damage to the insured vehicle, subject to
44 any deductible amount approved by the commissioner chosen by
45 the insured, up to a limit equal to the actual cash value of the
46 vehicle less such deductible, caused by collision of the insured
47 vehicle with another object or with a vehicle to which it is
48 attached, or by upset of the insured vehicle. Benefits under this
49 coverage are payable without regard to negligence, comparative
50 negligence, gross negligence or fault of any kind.
51 (2) Restricted Coverage. In the following cases and no others
52 the insurer will pay for direct and accidental loss of or damage to
53 the insured vehicle, subject to any deductible chosen by the
54 insured, up to a limit equal to the actual cash value of the vehicle
55 less such deductible;
56 (a) Cases in which the insured except for the exemption from
57 liability granted by this section would have been entitled to
58 recover in tort for such loss or damage against another identified
59 person also insured by a policy of property protection insurance;
60 (b) Cases in which the insured is entitled to recover in tort for
61 such loss or damage against another identified person who is not
62 exempt from liability under the provisions of this section; the
63 insured, in such a case, shall take all steps necessary to preserve
64 the insurer’s right of subrogation;
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(c) Cases in which the loss or damage is insureed by the
insured vehicle while the vehicle is lawfully parked and the loss
or damage is the result of impact with another vehicle owned by
another identified person;

65
66
67
68

(c?) Cases in which the insured vehicle is struck in the rear by
another vehicle owned by another identified person moving in
the same direction;

69
70
71

(e) Cases in which the operator of the vehicle causing loss or
damage was incurred, convicted of either operating under the
influence of alcohol or a narcotic drug, or of driving the wrong
way on a one-way street or of operating at an excessive rate of
speed as defined in section seventeen of chapter ninety, or of any
similar violation of the law of any other state in which the loss or
damage is sustained. No coverage is created under this clause,
however, if the operator of the insured vehicle is himself
convicted of any such violations as a result of his operation at the
time said loss or damage was incurred.

rf 2

74
75
76
77
78
79
80
81

The insured shall be entitled to payment in any of the cases
described in clauses (c), (d) and ( e) of option (2) whether or not
the facts disclose that he is or would have been entitled to
recover in tort for such loss or damage against another, and such
payment shall not be reduced as a result of any facts showing
comparative negligence.

82
83
84
85
86
87
88 Payments due under clauses (a) and (6) of option (2) shall not

exceed the amount recoverable in tort for the loss or damage to
the insured vehicle, taking into account comparative negligence
as well as other applicable factors. In such cases, if a deductible
has been elected, the full amount of any deductible shall be
subtracted from the amount that would otherwise have been
recoverable in tort. However, every insurer shall over coverage
under this option where full payment shall be made, less any
deductible, whenever the insured is less at fault than any other
party.

89
90
91
92
93
94
95
96

*97
98 (3) No Coverage for Own Car. Under this option the

policyholder shall not be entitled to receive insurance payments
under property protection insurance for accidental loss of or
damage to his own vehicle as identified in the policy. The
policyholder’s election of this option shall bar all claims for loss
of or damage to his vehicle he might otherwise have had against

99
100
101
102
103
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104 others insured under property protection insurance policies and
105 the policyholder shall be exempt from liability to such persons as
106 provided herein. This option shall be offered subject to such
107 conditions as the commissioner of insurance may require in order
108 to assure that each policyholder electing it has been fully
109 informed of the results of absence of coverage for damages to his
110 own vehicle.
111 Insurers shall make available to all property protection
112 insurance policyholders, at their option both full coverage for
113 accidental loss or damage to the insured vehicle sustained in
114 circumstances described in subparagraphs (2) (a), (b), (c), (d) or
115 (e) for insured electing either option (1) and (2) above and may
116 also offer other higher deductible amounts approved by the
117 commissioner of insurance
118 Payments under option (1) and under clauses (c), (d) and (e)
119 of option (2) shall be due and payable within fifteen days after
120 receipt by the insurer of reasonable proof that claimant is, in
121 fact, a policyholder, that an accident occured, and the amount of
122 the loss or damaged claimed. In any case where the insurer fails
123 to make payment within fifteen days of receipt of such
124 reasonable proof, the insured may commence an action in
125 contract for payments claimed to be due. If the court determines
126 that the insurer was unreasonable in refusing to pay said insured’s
127 claim, the claimant shall be entitled to recover double the
128 amount of damages claimed plus his costs and reasonable
129 attorney fees fixed by the court
130 Every owner, authorized operator or other person legally
131 responsible for the operation of any vehicle to which this section
132 applies, regardless of the coverage option or deductible option
133 elected by the policyholder, shall be exempt from all liability
134 every property protection insurance policyholder and his insurer
135 might otherwise have been entitled to claim, by subrogation or
136 otherwise, for accidental loss of or damage to any vehicle to
137 which this section applies. This exemption from liability shall not
138 affect tort rights and subrogation rights therein against persons
139 not so exempted.
140 Except as provided in this paragraph there shall be no rights of
141 subrogation among property protection insurance policyholders
142 and their insurers. However, there shall be inter-insurer
143 subrogation in all cases in which two or more vehicles insured by



1972.] HOUSE - No. 5638 9

144 property protection insurance are involved. When such
145 subrogation does apply, any insurer making payments under
146 options (1) or (2) is hereby given the right to make claim for the
147 net amount paid, costs of processing claims for such payment
148 and the expenses of enforcing this right, against any other insurer
149 providing property protection insurance on a motor vehicle
150 registered in this commonwealth whose owner or operator
'5l would, except for the exemption contained herein, be liable in
*52 tort for such damages. Determination as to whether any insurer is
153 legally entitled to recove such amounts from another insurer shall
154 be made by agreement between the involved insurers, or, if they
155 fail to agree, by arbitration in accordance with the provisions of
156 the General Laws.
157 Fire, theft, collision and comprehensive coverages may be
158 written as part of any policy of property protection insurance, or
159 separately, as authorized by the commissioner.
160 The commissioner shall annually, at the time he fixes and
161 establishes premium charges and classifications of risks for
162 property protection insurance, also promulgate a buyer’s
163 information sheet outlining in a manner he finds suitable the
164 various choices of coverage available to drivers and an
165 approximation of the differences in cost between the various
166 types of coverage. Every company, agent or broker shall include
167 this buyer’s information sheet to any person it seeks to insure or
168 renew at the time such person is provided with an application for
169 such insurance.

170 SECTION 2. Section 113 D of Chapter 175 of the General
1716Laws is hereby amended by striking out the first three paragraphs
172 and inserting in place thereof the following new paragraphs:
173 Any person who may be aggrieved by the issue by any
174 company, or any agent thereof on its behalf, of a written notice

V75 purporting to cancel a motor vehicle liability policy or bond,
176 both as defined in section 34A of chapter 90, or by the refusal of
177 any company, or an agent thereof on its behalf, to issue such a
178 policy or to execute such a bond as surety shall be provided with
179 a detailed statement of the reasons for such action specifying
180 each allegation that may be thought to justify such action and
181 shall be provided with a complaint form, approved as to content
182 by the commissioner, with which to file a written complaint with
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183 the commissioner at the time any written notice purporting to
cancel a policy or bond or refusal is given. Any such person may,
at any time prior to the intended effective date of cancellation
expressed in any written notice or within 10 days after any such
refusal, file such a complaint form together with any writing
explaining his position relative to the allegations with the
commissioner. The complaint may, at any time, be amended.

184
185
186
187
188
189

The commissioner shall refer the complaint to the board of
appeal on motor vehicle liability policies and bonds, hereinafter
called the board. A single member of the board shall review the
complaint which may allege that a cancellation is invalid, or
improper and unreasonable. He shall thereupon make a finding in
respect to the issue or issues raised by the complaint and enter, in
such form as the board may prescribe and appropriate order.

190
191
192
193
194
195
196
197 Either the company or the person aggrieved may within 10

days of such order appeal therefrom to the board. If appeal is
taken by the company, it shall tender witness fees to the person
aggrieved at the rate and in the manner provided for witnesses at
trials in the Superior Court. The board shall give written notice
to the parties of a time and place for a hearing on any such
appeal, which time shall be not less than five days from the filing
of any appeal, unless the parties agree in writing that the hearing
may be held sooner.

198
199
200
201
202
203
204
205
206 If the complaint relates to the cancellation of a policy or

bond, the filing of the complaint shall operate to continue the
policy or bond in full force and effect, but not beyond its date of
expiration in any case, pending the finding and order of the
single member, of the board on appeal therefrom, and pending
the decree of the court or a justice thereof if an appeal from the
finding and order of the board is taken as hereinafter provided.
During such period the person aggrieved may transfer coverage
under such policy or bond to any replacement vehicle.

207
208
209
210
211
212
213
214

1 SECTION 3. Section 22C of Chapter 175 of the General
2 Laws is hereby amended by striking out in the first sentence the
3 words “except with respect to a notice of cancellation issued by
4 the company to take effect within the first ninety days of the
5 policy period” and inserting in place thereof the words: - except
6 with respect to a notice of cancellation issued by a company to a
7 policyholder whom the company has not insured in the prior
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8 policy period which cancellation is to take effect within the first
9 ninety days of the new policy period.

1 SECTION 4. Section 113 F of Chapter 175 of the General
2 Laws is hereby amended by adding at the end of the first
3 paragraph the following sentences: The insured or principal
4 shall be advised in any such notice that he may obtain the
5 coverages described in section 113 C of this chapter through the

16 plan established pursuant to section 113 H of this chapter and
7 shall be provided with any required application and information,
8 as prescribed by the commission, to secure coverages from said
9 plan. Any company issuing such a notice shall, unless the notice

10 is for a reason specified in section 22E or section 22F of this
11 chapter, be required to accept at least one replacement risk from
12 the plan established in accordance with said section 113 H and
13 may also be subject to additional requirements approved by the
14 commissioner for each risk receiving such notice who obtains
15 coverages through said plan. Any company voluntarily accepting
16 a risk to whom another company has issued such a notice shall be
17 entitled to a credit against the risks that would otherwise be
18 assigned to it pursuant to the plan established in accordance with
19 said section 113H.

1 SECTION 5. Section 1938 of Chapter 175 of the General
2 Laws is hereby amended by striking out the present section and
3 inserting in place thereof the following new section: Motor
4 vehicle insurance, installment payments. Every insurance
5 company issuing or executing motor vehicle liability policies or
6 bonds as defined in section thirty-fourA of chapter ninety shall
7 offer to each policy or bond holder an installment plan for the
8 payment of premiums for all automobile coverages purchased
9 under a plan and at rates and charges fixed by the commissioner

|0 of insurance as fair, reasonable, adequate, just, non-excessive and
11 not unfairly discriminatory.

1 SECTION 6. Section 1138 of Chapter 175 of the General
2 Laws is hereby amended by striking out in the first sentence the
3 words “including classifications of risks based on accident
4 involvement” and by striking out the second paragraph and
5 inserting in place thereof the following new paragraph:
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6 The commissioner shall annually establish reasonable
7 surcharges, above the premium charges otherwise due, for each
8 conviction of a moving violation committed, within the period
9 herein specified, by the policyholder or obligor, or any other

10 driver who resides in the same household as the policyholder or
11 obligor and who is included among those authorized to drive any
12 vehicle covered by such policy or bond. The commissioner shall
13 also provide for a discount each year for all other policy or bond
14 holders, which discount shall in his opinion offset the surcharge
15 he establishes. Surcharges shall be made only for moving
16 violations which result in registry suspension or revocation of a
17 license or registration. The period to be considered in
18 determining whether a person is subject to a surcharge or eligible
19 for a discount shall be the period closing on August the
20 thirty-first next preceding the issue or execution of a policy or
21 bond and in no event exceeding five years in length for anyone
22 violation resulting in surcharge.

1 SECTION 7. Section 22E of Chapter 175 of the General
2 Laws is hereby amended by striking out in the first sentence
3 thereof the words “inelegibility for merit rating discounts due to
4 accident involvement” and by striking out in the second
5 paragraph the words “thirty day” and inserting in place thereof
6 the words “sixty day”.

1 SECTION 8. Sections 22F and 22G of Chapter 175 of the
2 General Laws are hereby amended by striking out the present
3 sections and inserting in place thereof the following new
4 section:
5 Section 22F. Refusal to renew policies of persons under 65
6 years of age; authorization; exceptions; additional assigned risks.
7 An insurance company may refuse to renew the policy or
8 policies of any person under sixty-five years of age, but if sue'
9 refusal is due to any cause other than fraud in the application for

10 insurance or renewel thereof, a guilty finding for a moving
11 violation, suspension of an operator’s license or a registration,
12 conviction under the provisions of subdivision (1) (e) of section
13 twenty-four of chapter ninety, nonpayment of premiums or in
14 the case of a particular insurer a general reduction in volume of
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15 automobile insurance in the commonwealth determined by the
16 commissioner not to be an attempt to circumvent the purposes
17 of this section, such company shall be required to accept
18 additional assigned risks in accordance with the provisions of
19 section 113 F of this chapter.

1 SECTION 9. This act shall take effect on January 1, 1973,
and for the purpose of issuing or executing motor vehicle liability

3 policies or bonds for the calendar year 1973, all things necessary
4 to be done prior to said effective date may be done.
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