
HOUSE No. 6078
Substituted by the House, on motion of Mr. Dever of Arlington,

for a bill with the same title (House, No. 5239). June 1.

Commontocaltf) of IWatftfacfjuficttg

In the Year One Thousand Nine Hundred and Seventy-Two.
*

An Act relating to unfair methods of competition and
UNFAIR AND DECEPTIVE ACTS AND PRACTICES IN THE BUSINESS
OF INSURANCE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION I. The General Laws are hereby amended by
2 striking out chapter 176 D and inserting in place thereof the
3 following chapter:

4 CHAPTER 176D
5 UNFAIR METHODS OF COMPETITION AND UNFAIR AND
6 DECEPTIVE ACTS AND PRACTICES IN THEDECEPTIVE ACTS AND PRACTICES IN THE
7 BUSINESS OF INSURANCE

8 Section 1. When used in this chapter, except as otherwise
9 specifically provided:

10 (a) “Person” shall mean any individual, corporation, associa-
-11 tion, partnership, reciprocal exchange, inter-insurer, Lloyds
12 insurer, fraternal benefit society, medical service plan and

hospital service plan as defined in chapters one hundred
seventy-six B, one hundred seventy-six C, one hundred seventy-

15 six E, and one hundred seventy-six C, one hundred seventy-six E,
16 and one hundred seventy-six F, and any other legal entity
17 engaged in the business of insurance, including agents, brokers,
18 and adjusters. For purposes of this chapter, medical and hospital
19 service plans shall be deemed to be engaged in the business of
20 insurance.
21 (b ) “Commissioner” shall mean the commissioner of in
22 surance.
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23 (c) “Insurance policy” or “insurance contract” shall mean any
24 contract or insurance, indemnity, medical or hospital service,
25 dental or optometric, suretyship, or annuity issued, proposed for
26 issuance or intended for issuance by any person.
27 Section 2. No person shall engage in this commonwealth in
28 any trade practice which is defined in this chapter as, or
29 determined pursuant to section six of this chapter to be, an
30 unfair method of competition or an unfair or deceptive act or
31 practice in the business of insurance. ■V

32 Section 3. The following are hereby defined as unfair
33 methods of competition and unfair or deceptive acts or practices
34 in the business of insurance:
35 (1) Misrepresentations and false advertising of insurance pol-
-36 icies: making, issuing, circulating, or causing to be made, issued
37 or circulated, any estimate, illustration, circular or statement
38 which:
39 (a) Misrepresents the benefits, advantages, conditions, or
40 terms of any insurance policy;
41 (6) Misrepresents the dividends or shares of the surplus to be
42 received, on any insurance policy;
43 (c) Makes any false or misleading statements as to the
44 dividends or share or surplus previously paid on any insurance
45 policy;
46 ( d) Is misleading or is a misrepresentation as to the financial
47 condition of any person, or as to the legal reserve system upon
48 which any life insurer operates;
49 (e) Uses any name or title of any insurance policy or class of
50 insurance policies misrepresenting the true nature thereof;
51 (f) Is a misrepresentation for the purpose of inducing or
52 tending to induce the lapse, forfeiture, exchange, conversion, or
53 surrender of any insurance policy;
54 (g) Is a misrepresentation for the purpose of effecting a pledge
55 or assignment of or effecting a loan against any insurance policy
56 or
57 (h) Misrepresents any insurance policy as being shares of
58 stock.
59 (2) False information and advertising generally: making,
60 publishing, disseminating, circulating, or placing before the
61 public, or causing, directly or indirectly, to be made, published,
62 disseminated, circulated, or placed before the public, the public,
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in newspaper, magazine or other publication, or in the form of a
notice, circular pamphlet, letter or poster or over any radio or
television station, or in any other way, an advertisement,
announcement or statement containing any assertion, representa-
tion or statement with respcet to the business of insurance or
with respect to any person in the conduct of his insurance
business, which is untrue, deceptive or misleading.
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(3) Defamation: making, publishing, disseminating, or circu-
lating, directly or indirectly, or aiding, abetting or encouraging
the making, publishing, disseminating or circulating of any oral
or written statement or any pamphlet, circular, article or
literature which is false, or maliciously critical of or derogatory
to the financial condition of any person, and which is calculated
to injure such person.
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(4) Boycott, coercion and intimidation: entering into any
agreement to commit, or by any concerted action committing
any act of boycott, coercion or intimidation resulting in or
tending to result in unreasonable restraint of, or monopoly in,
the business of insurance.
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(5) False statements and entires; (a) knowingly filing with
anyy supervisory or other public official, or knowingly making,
publishing, disseminating, circulating or delivering to any person,
or placing before the public, or knowingly causing directly or
indirectly, to be made, published, disseminated, circulated,
delivered to any person, or placed before the public, any false
material statement of fact as to the financial condition of a
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89 person; or
90 (6) Knowingly making any false entry of a material fact in

any book, report or statement of any person or knowingly
omitting to make a true entry of any material fact pertaining to
the business of such person in any book, report or statement of
such person.
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m 96
(6) Stock operations and advisory board contracts: issuing or

delivering or permitting agents, officers or employees to issue or
deliver, agency company stock or other capital stock, or benefit
certificates or shares in any common-law corporation, securities
or any special or advisory board contracts or other contracts of
any kind promising returns and profits as an inducement to
insurance.

97
98
99

100
101
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102 (7) Unfair discrimination: (a) making or permitting any
unfair discrimination between individuals of the same class and
equal expectation of life in the rates charged for any contract of
life insurance or of He annuity or in the dividends or other
benefits payable thereon, or in any other of the terms and
conditions of such contract; or (b) making or permitting any
unfair discrimination between individuals of the same class
and of essentially the same hazard in the amount of prem-
mium, policy fees, or rates charged for any policy or contract
of accident or health insurance or in the benefits payable
thereunder, or in any of the terms or conditions of such con-
tract, or in any other manner whatever.
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(8) Rebates: (a) except as otherwise expressly provided by
law, knowingly permitting or offering to make or making any
insurance contract including, but not Umited to a contract for
life insurance, life annuity or accident and health insurance, or
agreement as to such contract other than as plainly expressed in
the insurance contract issued thereon, or paying or allowing, or
giving or offering to pay, ahow, or give, directly or indirectly, as
inducement to such insurance or annuity any rebate of premiums
payable on the contract, or any special favor or advantage in the
dividends or other benefits thereon, or any valuable considera-
tion or inducement whatever not specified in the contract; or
giving, or selhng, or purchasing or offering to give, sell, or
purchase as inducement to such insurance contract, or annuity or
in connection therewith, any stocks, bonds, or other securities of
any insurance company or other corporation, association, or
partnership, or any dividends or profits accrued thereon, or
anything of value whatsoever not specified in the contract.
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(b) nothing in cluase 7 or paragraph (a) of clause (8) of this
subsection shall be construed as including within the definition
of discrimination or rebates any of the following practices: -

(i) in the case of any contract of life insurance or Hfe annuity,
paying bonuses to pohcyholders or otherwise abating their
premiums in whole or in part out of surplus accumulated from
nonparticipating insurance, provided that any such bonuses or
abatement of premiums shall be fair and equitable to pohcy-
holders and for the best interest of the company and its
policyholders; (ii) in the case of life insurance pohcies issued on
the industrial debit plan, making allowance to pohcyholders who
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have continuously for a specified period made premium payment
directly to an office of the insurer in the amount which fairly
represents the saving in collection expenses; (iii) readjustment
of the rate of premium for a group insurance policy based on the

142
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loss or expense thereunder, at the end of the first or any
subsequent policy year of insurance thereunder, which may be
made retroactive only for such policy year.

146
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(9) Unfair claim settlement practices: An unfair claim settle-
ment practice shall consist of any of the following acts or
ommissions.

%49
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(a) misrepresenting pertinent facts or insurance policy pro-
visions relating to coverages at issue;
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(b) Failing to acknowledge and act reasonably promptly upon
communications with respect to claims arising under insurance
policies;
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(d) Refusing to pay claims without conducting a reasonable
investigation based upon all available information;
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(e) Failing to affirm or deny coverage of claims within a
reasonable time after proof of loss statements have been
completed;

159
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(/) Not attempting in good faith to effectuate prompt, fair
and equitable settlements of claims in which liability has become
reasonably clear;
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(g) Compelling insureds to institute litigation to recover
amounts due under an insurance policy by offering substantially
less than the amounts ultimately recovered in actions brought by
such insureds;
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(h) Attempting to settle a claio for less than the amount to
which a reasonable man would have believed he was entitled by
reference to written or printed advertising material accom-
panying or made part of an application;

169
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(/) Attempting to settle claims on the basis of an application
which was altered without notice to, or knowledge or consent of
the insured;

*73
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(f) Making claims payments to insured or beneficiaries not
accompanied by a statement setting forth the coverage under
which payments are being made;

176
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178

(k) Making know to insured or claimants a policy of appealing
from arbitration awards in favor of insureds or claimants for the

179
180
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181 purpose of compelling them to accept settlements of corn-
-182 promises less than the amount awarded in arbitration;
183 (/) Delaying the investigation or payment of claims by
184 requiring an insured, claimant, or the physician of either submit a
185 preliminary claim report and then requiring the subsequent
186 submission of formal proof of loss forms, both of which
187 submissions contain substantially the same infomation;
188 (m) Failing to settle claims promptly, where liability has
189 become reasonably clear, under one portion of the insurance A
190 policy coverage in order to influence settlements under other
191 portions of the insurance policy coverage; orportions of the insurance policy coverage; or
192 {n) Fading to provide promptly a reasonable explanation of
193 the basis in the insurance policy in relation to the facts or
194 applicable law for denial of a claim or for the offer of a
195 compromise settlement.
196 (10) Failure to maintain complaint handling procedures;
197 failure of any person to maintain a complete record of all the
198 complaints which it has received since the date of its last
199 examination, which record shall indicate in such form and detail
200 as the commissioner may from time to time prescribe, the total
201 number of complaints, their classification by line of insurance,
202 and the nature, disposition, and time of processing of each
203 complaint. For purposes of this subsection, “complaint” shall
204 mean any written communication primarily expressing a griev-
205 ance. Agents, brokers and adjusters shall maintain any written
206 communications received by them with express a grievance for a
207 period of two years from receipt, with a record of their
208 disposition, which shall be available for examination by the
209 commissioner at any time.
210 (11) Misrepresentation in insurance applications: making false
211 or fraudulent statements or representations on or relative to an
212 application for an insurance policy, for the purpose of obtaining
213 a fee, commission, money, or other benefit from any insurers,
214 agent, broker, or individual.
215 (12) Any violation of sections one hundred eighty-one, one
216 hundred eighty-two, one hundred eighty-three, one hundred
217 eighty-seven B, one hundred eighty-seven C, one hundred
218 eighty-seven D, one hundred eighty-nine, one hundred ninety-
219 three E, or one hundred ninety-three K of chapter on hundred
220 seventy-five.
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Section 4. No person may: (a ) require, as a condition
precedent to the lending of money or extension of credit, or any
renewal thereof, that the person to whom such money or credit
is extended or whose obligation the creditor is to acquire or
finance, negotiate any policy or contract of insurance through a
particular insurer or group of insurers or agent or broker or group
of agents or brokers.
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(b ) Unreasonably disapproved an insurance policy provided
by a borrower for the protection of property securing a credit or
hen. Such disapproval shall be deemed unreasonable if it is not
based solely on reasonable standards uniformly applied, relating
to the extent of coverage required and the financial soundness
and the services of an insurer. Such standards shall not
discriminate against any particular type of insurer, nor shall such
standards call for the disapproval of an insurance policy becuase
such policy contains coverage in addition to that required.
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(c) Require directly or indirectly that any borrower, mort-
gagor, purchaser, insurer, broker, or agent pay a separate change
to substitute the insurance policy of one insurer for that of
another. Interest on premium loans or premium advancements in
accordance with a security instrument shall not be considered
such a separate charge.
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{d) Use or disclose information resulting from a requirement
that a borrower, mortgagor or purchaser furnish insurance of any
kind or real property being conveyed or used as collateral
security to a loan, when such information is to the advantage of
the mortgagee, vendor, or lender, or is to the detriment of the
borrower, mortgagor, purchaser, insurer, or the agent or broker
complying with such a requirement.
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For the purposes of this section, “person” includes any
individual, corporation, association, partnership, or other legal
entity whatsoever.

250
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*253 Section 5. The commissioner shall have the power to
examine and investigate into the affairs of every person engaged
in the business of insurance in this commonwealth in order to
determine whether such person has been or is engaged in any
unfair method of competition or in any unfair method of
competition or in any unfair or deceptive act or practice
prohibited by section two.
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255
256
257
258
259



HOUSE - No. 6078 [June8

>

260 Section 6. (a) Whenever the commissioner shall have reason
261 to believe that any such person has engaged or is engaging in this
262 Commonwealth in any unfair method of competition or any
263 unfair or deceptive act or practice whether or not defined in
264 sections three or four and that a proceeding by him in respect
265 thereto would be to the interest of the public, he shall issue and
266 serve upon such person a statement of the charges in that respect
267 and a notice of a hearing thereon to be held at a time and place
268 fixed in the notice, which shall not be less than 21 days after the
269 date of the service thereof.
270 (b) At the time and place fixed for such hearing, such person
271 shall have an opportunity to be heard and to show cause why an
272 order should not be made by the commissioner requiring such
273 person to cease and desist from the acts methods or practices so
274 complained of. Upon good cause shown, the commissioner shall
275 permit any person to intervene, appear and be heard by counsel
276 or in person.
277 (c) Nothing contained in this chapter shall require the
278 observance at any such hearing of formal rules of pleading or
279 evidence.
280 (of) The commissioner, upon such hearing, may administer
281 oaths, examine and cross examine witnesses, receive oral and
282 documentary evidence, and shall have the power to subpoena
283 witnesses, compel their attendance, and require the production
284 of books, papers, records, correspondence, or other documents
285 which he deems relevant to the inquiry. The commissioner upon
286 such hearings, may, and upon the request of any party shall,
287 cause to be made a stenographic record of all the evidence and all
288 the proceedings had at such hearing. If not stenographic record is
289 made and if a judicial review is sought, the commissioner shall
290 prepare a statement of the evidence am. proceeding for use on
291 review. In case of a refusal of any person to comply with any
292 subpoena issued hereunder or to testify with respect to any
293 matter concerning which he may be lawfully interrogated, the
294 superior court of Suffolk county or the county where such party
295 resides, on application of the commissioner may issue an order
296 requiring such person to comply with such subpoena and to
297 testify; and any failure to obey any such order of the court may
298 be punished by the court as a contempt thereof.
299 (<?) Statements of charges, notices, orders, and other processes
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of the commissioner under this chapter may be served by anyone
duly authorized by the commissioner, either in the manner
provided by law for service of process in civil actions, or by
registering and mailing a copy thereof to the person affected by
such statement, notice, order, or other process at his or its
residence or principal office of place of business. The verified
return by the person so serving such statement, notice, order, or
other process, setting forth the manner of such services, shall be
proof of the same, and the return postcard receipt for such
statement, notice, order or other process, registered and mailed
as aforesaid, shall be proof of the service of the same.
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Section 7. (a) If after such hearing, the commissioner shall
determine that the person charged has engaged in an unfair or
deceptive act or practice he shall reduce his findings to writing
and shall issue and cause to be served upon the person charged
with the violation a copy of such findings and an orderrequiring
such person to cease and desist from engaging in such method of
competition, act or practice and if the act or practice is a
violation of sections three or four, the commissioner may
suspend or in the case of repeated violations revoke the license of
such a party and impose conditions for the reinstatement
thereof. In addition whoever commits such an act or practice
shall be punished by a fine of not more than one thousand
dollars for each and every act or practice.
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Cb) In any action to recover on an insurance policy, a court
may award punitive damages, in addition to the amount of the
claim, not to exceed twenty-five percent of said claim if the
court finds that the part seeking to recover on the insurance
policy has been damaged by a violation of sections three or four
that has been determined such by the commissioner.
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330 (c) Until the expiration of the time allowed under section

eight for filing a petition for review if no such petition has been
filed within such time or, if a petition for review has been filed
within such time, then until the transcript of the record in the
proceeding has been filed in the supreme judicial court, as
hereinafter provided, the commissioner may at any time, upon
such notice and in such manner as he shall deem proper, modify
or set aside in whole or in part any order issued by him under
this section.
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339 (d) After the expiration of the time allowed for filing such a
petition for review if no petition has been duly filed within such
time, the commissioner may at any time, after notice and
opportunity for hearing, reopen and alter, modify or set aside,
in whole or in part, any order issued by him under this section,
when ever in his opinion conditions of fact or of law have so
changed as to require such action or if the public interest shall so
require.

340
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Section 8. (a) Any person required by an order of thP
commissioner under section six to cease and desist from engaging
in any unfair method of competition or any unfair or deceptive
act or practice may obatin a review of such order by filing in the
supreme judicial court, within thirty days from the date of the
service of such order, a written petition praying that the order
of the commissioner be set aside. A copy of such petition shall be
forthwith served upon the commissioner, and thereupon the
commissioner forthwith shall certify and file in such court a
transcript of the entire record in the proceeding, including all the
evidence taken and the report and order of the commissioner.
Upon such filing of the petition and transcript such court shall
have jurisidiction of the proceeding and of the question
determined therein, shall determine whether the filing of such
petition shall operate as a stay of such order of the commis-
sioner, and shall have the power to make and enter upon the
pleadings, evidence, and proceedings set forth in such transcript a
decree modifying, affirming, or reversing the order of the
commissioner, in whole or in part. The findings of the com-
missioner as to the facts, if supported by a fair preponderance of
the evidence, shall be conclusive.
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(h) To the extent that the order of the commissioner is
affirmed the court shall thereupon issue its own order com-
manding obedience to the terms of such order of the cort,*
missioner. If either party shall apply to the court for leave to
adduce additional evidence, and shall show to the satisfaction ol
the court that such additional evidence is material and that there
were reasonable grounds for the failure to adduce such evidence
in the proceeding before the commissioner, the court may order
such additional evidence to be taken before the commissioner
and to be adduced upon the hearing in such manner and upon
such terms and conditions as to the court may seem proper. The
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379 commissioner may modify his findings of fact, or make new
380 findings by reason of the additional evidence so taken, and he
381 shall file such modified or new findings which if supported by a
382 fair preponderance of the evidence, shall be conclusive, and his
383 recommendation, if any, for the modification or setting aside of
384 his original order, with the return of such additional evidence.
385 (c) A cease and desist order issued by the commissioner under
386 section six shall become final;

%JB7 (1) Upon the expiration of the time allowed for filing a
388 petition for review if no such petition has been duly filed within
389 such time; except that the commissioner may thereafter modify
390 or set aside his order to the extent provided in subsection (b) of
391 section six; or
392 (2) Upon the final decision of the court if the court directs
393 that the order of the commissioner be affirmed or the petition
394 for review dismissed.
395 (d) No order of the commissioner under this chapter or order
396 of a court to enforce the same shall in any way relieve or absolve
397 any person affected by such order from any liability under any
398 other laws of this commonwealth.
399 Section 9. If after any hearing under sections six or ten the
400 report of the commissioner does not charge a violation of this
401 chapter, then any intervenor in the proceedings may within
402 thirty days after the service of such report, cause a petition to be
403 filed in the supreme judicial court for a review of such report.
404 Upon such review, the court shall have authority to issue
405 appropriate orders and decrees in connection therewith, in-
-406 eluding, if the court finds that it is to the interest of the public,
407 orders enjoining and restraining the continuance of any method
408 of competition, act or practice which it finds, notwithstanding
409 such report of the commissioner, constitutes a violation of this
410 chapter and containing penalties pursuant to section seven.

Section 10. Any person who violates a cease and desist order
412 of the commissioner under section seven after it has become
413 final, and while such order is in effect shall forfeit and pay to the
414 commonwealth a sum not to excees ten thousand dollars for each
415 violation which may be recovered in a civil action and upon order
416 of the commissioner shall be subject to either ol the following;
417 (a) suspension or revocation of such person’s license or
418 (b) such other relief as is reasonable and appropriate.



HOUSE - No. 6078 [June12

Section 11. The commissioner may in accordance with pro-
visions of chapter thirty A, after notice and hearing, promulgate
reasonable rules and regulations, as are necessary or proper to
identify specific methods of competition or acts or practices
which are prohibited by sections three or four but the regulations
shall not enlarge upon or extend the provisions of said sections.

419
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425 Section 12. The powers vested in the commissioner by this

chapter, shall be additional to any other powers to enforce any
penalties, fines or forfeitures authorized by law with respect tc\
the methods, acts, and practices hereby declared to be unfair or
deceptive.
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Section 13. If any person shall ask to be excused from
attending and testifying or from producing any books, papers,
records, correspondence or other documents at any hearing on
the ground that the testimony or evidence required of him may
tend to incriminate him or subject him to a penalty or forfeiture,
and shall notwithstanding be directed to give such testimony or
produce such evidence, he must nonetheless comply with such
direction, but he shall not thereafter be prosecuted or subjected
to any penalty or forfeiture for or on account of any transaction,
matter or thing concerning which he may testify or produce
evidence thereto, and no testimony so given or evidence
produced shall be received against him upon any criminal action,
investigation or proceedings, provided, however, that no such
individual so testifying shall be exempt from prosecution or
punishment for any perjury committed by him while so
testifying and the testimony or evidence so given or produced
shall be admissible against him upon any criminal action,
investigation or proceeding concerning such perjury, nor shall he
be exempt from the refusal, revocation or suspension of any
license, permission or authority conferred, or to be conferred,
pursuant to the insurance law of this commonwealth. Any such
individual may execute, acknowledge and file in the office of thc|fy
commissioner a statement expressly waiving such immunity or
privilege in respect to any transaction, matter or thing specified
in such statement and thereupon the testimony of such person or
such evidence in relation to such transaction, matter or thing
may be received or produced before any judge or justice, court,
tribunal, grand jury or otherwise, and if so received or produced
such individual shall not be entitled to any immunity or privilege
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459 on account of any testimony he may so give or evidence so
460 produced.
461 Section 14. If any provision of this chapter, or the applica-
-462 tion of such provision to any person or circumstances, shall be
463 held invalid, the remainder of the chapter, and the application of
464 such provision to person or circimstances other than those as to
465 which it is held invalid, shall not be affected thereby.

%} SECTION 2. Section 193-0 of chapter 175 of the General
2 Laws is hereby repealed.
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