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Accompanying the second recommendation of the Department of
Elder Affairs (House, No. 84). Health Care.

In the Year One Thousand Nine Hundred and Eighty-Five.

An Act authorizing the writingof pre-need funeralservice and
BURIAL CONTRACTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by adding the following
2 new chapter:
3 CHAPTER 175G.
4 Section 1. It is the intent of this chapter to permit and safeguard
5 the pre-purchase of funeral services and burial supplies contracted
6 by funeral directors with members of the general public.
7 Section 2. The following words, as used in this chapter, shall
8 have the following meanings;
9 “Person”, an individual licensed by the board of registration in

10 embalming and funeral directing to engage in the business, practice
11 or profession of funeral directing as further defined in section 82 of
12 Chapter 112 of the General Laws.
13 “Pre-need funeral service contract”, means any contract, other
14 than a contract of insurance, under which, for a specified consider-
-15 ation paid in advance in a lump sum or by installments, a person

1 6 promises to furnish funeral services upon the death of a beneficiary
17 named or implied in the contract.
18 “Funeral service or services”, means those services normally

119 performed by funeral directors as further defined in section 82 of
20 Chapter 112 of the General Laws, but not including those services
21 normally performed by a cemetery, including the sale by the ceme-
-22 tery of lands or interests therein.
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23 “Commissioner”, means the commissioner of insurance.
24 “Department”, means the department of banking and insurance.
25 “Board”, means the board of registration in embalming and
26 funeral directing.
27 “Pre-need burial supply or services contract”, means any con-
-28 tract, other than a contract of insurance, under which, for a speci-
-29 fied consideration paid in advance in a lump sum or by install-
-30 ments, a person promises to furnish burial supplies or services
31 upon the death of a beneficiary named or implied in the contract.
32 Section 3. No person shall receive, hold, control or manageany
33 funds tendered as payment on any pre-need funeral service con-
-34 tract or pre-need burial supply contract until such person has
35 registered with and received a certificate of authorization from the
36 commissioner.
37 Registration with the commissioner, on forms issued by the
38 commissioner, shall evidence the following:
39 (a) The types of pre-need funeral service contracts or pre-need
40 burial supply contracts proposed to be written and, if a person is
41 bound upon the effective date of this act by any pre-need funeral
42 service contract or any pre-need burial supply contract or if the
43 statement accompanies an application for a renewal of a certificate
44 of authority, as itemization of all outstanding pre-need funeral
45 service contracts or pre-need burial supply contracts, the dates
46 upon which such contracts were entered, the names of all parties
47 involved in such contracts were entered, the names of all parties
48 involved in such contracts or having right thereunder, the amount
49 paid in on each contract, and, if payments are not completed, the
50 amounts intended to be paid on each contract.
51 (b) The name and address of the place of business of the person
52 offering to write pre-need funeral service contracts or pre-need
53 burial supply contracts.
54 (c) That the person offering the statement;

55 1. Had sufficient funds available during the calendar year to
56 perform his obligations under his contract;
57 2. Has maintained 100 percent of the funds received under
58 contracts issued by himself as herein-after described;
59 3. Has disbursed all interest, dividends, or accretions which have
60 been earned by said funds, in accordance with this act and rules
6| promulgated thereunder and
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(d) Such other information as may be considered necessary by

the department in order for it to meet its responsibilities under this
act.

63
64
65

(5) If such person is an individual, said statement shall be sworn
by him; if a firm or association, by all members thereof; and if a
corporation, by the president and secretary thereof.

66
67
68

The fee payable to the department for the issuance of such
certificates of authorization and renewals thereafter shall be $lO.

69
70

The commissioner shall issue such certificates upon being satis-
fied that the statement and matters which may accompany it meet
the requirements of this chapter and rules and regulations promul-
gated hereunder and upon determining that the principals, includ-
ing directors, officers, stockholders, employees and agents of such
persons are ofgood character and have a reputation for fair dealing
in business matters. For the purpose of making such determina-
tion, the commissioner shall have access to all necessary records
and information maintained by the board of registration in em-
balming and funeral directing.
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Section 4. All of the funds paid to or collected by any person for
the pre-need sale of, or from a pre-need contract to sell, funeral
services or burial supplies shall, within 30 daysafter receipt thereof
by such person, be deposited in this state under the terms of a trust
instrument entered into with national or state bank having trust
powers or a trust company. Said trust agreement shall be submit-
ted to the Department of Insurance for approval and filing.
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Delivery of funeral merchandise or burial supplies prior to death
of the person for whom they are purchased shall not constitute
performance or fulfillment, either wholly or in part, of any pre-
need funeral service contract or pre-need burial supply contract
entered into after July 1, 1983.

88
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At reasonable times, the trustee shall disburse income on, and
appreciation of, trust funds to persons certified under this act to
issue or write pre-need funeral service or burial supply contracts.
Such disbursement of income and appreciation shall be made in
accordance with the terms of the trust instrument and the pre-need
contract. The trustee shall make regular valuations of assets it
holds in trust. Any person who withdraws appreciation in the value
of trust, other than the pro rata portion of such appreciation which

93
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100

4. Has complied with this act and any rules of the department.
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101 may be withdrawn upon the death of a contract beneficiary or
102 upon cancellation of a pre-need funeral service or burial supply
103 contract, shall be required to make additional deposits from his
104 own funds to restore the aggregate value of assets to the value of
105 funds deposited in trust, but excluding from the funds deposited
106 those funds paid out upon pre-need funeral service or burial supply
107 contracts which such person has fully performed or which have
108 been otherwise withdrawn, provided for in this act.
109 Sections. Upon the termination by cancellation or default of a
110 pre-need burial supply contract, the contract purchaser may de-
-111 mand from a person authorized under this chapter to have authori-
-112 ty to issue or write such contract a refund of the entire amount
113 actually paid on such contract. Such refund shall be made within
114 30 days after receipt by the person issuing or writing such contract
115 of the contract purchaser’s written request. The seller of a pre-need
116 funeral service or pre-need burial supply contract may not cancel
117 said contract unless the purchaser is in default.
118 Sections. Disbursements of funds discharging any pre-need
119 funeral service or pre-need burial supply contract shall be made by
120 the trustee to the person issuing or writing such contract upon
121 receipt of a certified photostatic copy of the deathcertificate of the
122 contract beneficiary and evidence satisfactory to the trustee that
123 the pre-need funeral service or pre-need burial supply contract has
124 been fully performed. In the event of any contract default by the
125 contract purchaser, or in the event the contract service and supplies
126 are not provided or are not desired by the heirs or personal repre-
-127 sentative of the contract beneficiary, the trustee shall return, within
128 30 days after its receipt of a written request therefor, all funds paid
129 on the contract to the contract purchaser or to his assigns, heirs, or
130 personal representative.
131 Section 7. Examinations and investigations. The depart-
-132 ment shall have the power, and is required from time to time as it
133 may deem necessary, but at least once every 3 years, to examine the
134 business of any person writing pre-need funeral service contracts or
135 pre-need burial supply contracts in the same manner as it provided
136 for examination of insurance companies. Such examinations shall
137 be at the expense of the person examined and shall be made by the
138 department’s designated representative or examiner. The written
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139 reports of all such examinations when completed, shall be filed in
140 the office of the department and, when so filed, shall constitute
141 public records. Any such person being examined shall produce,
142 upon request, all records of the company. The department’s desig-
-143 nated representative may at any time examine into the records and
144 affairs of any such person, whether in connection with a formal
145 examination or not.
146 Section 8. The commissioner may revoke, suspend or annul the
147 certificate of registration, and also may recommend to the board
148 the revocation, suspension or annulment of the registration in
149 funeral directing upon determining that a person:
150 (a) Has not maintained the funds received from contracts in the
151 unimpaired state, and disbursed income on, and appreciation of,
152 trust or escrowed funds;
153 (b) Has failed to cancel a contract, upon proper request, and
154 refund that portion of the amount paid on the contract as required;
155 (c) Has not secured the release, upon the death of a beneficiary,
156 of the entire amount received on a contract as required;
157 (d) Has refused to produce records in connection with his busi-
-158 ness, or
159 (e) Has otherwise failed to comply with the provisions of this
160 chapter or any rule or regulation promulgated by the department
161 in pursuance of this chapter, and if such person shall omit to
162 correct any such failure, refusal, or violation within 30 days after
163 written notice from the department to effect such correction.
164 Section 9. Whenever the commissioner shall have reason to
165 believe that any person to whom a certificate has been issued to
166 practice or operate under this chapter has violated any provisions
167 of section 8, or any rule or regulation prescribed, or whenever
168 written complaint charging any registered person with the viola-
-169 tion of any provision ofsaid chapter is filed with the commissioner.
170 he shall conduct an investigation, and if from such investigation it
l7l shall appear that there is reasonable ground for belief that the
172 accused may have been guilty of the violations charged, the corn-
173 missioner shall set a time and place for a public hearing to deter-
-174 mine whether or not the certificate shall be revoked or suspended.
175 The commissioner shall have the right to administer oaths to
176 witnesses.
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177 No action to suspend, revoke or cancel any certificate shall be
178 taken by the commissioner until the accused or his counsel has
179 been furnished with a statement of the charges against him, or it,
180 and a notice of the time and place of hearing thereof; the furnishing
181 of the charges and such notice to be given said accused at least
182 fifteen days prior to the date of hearing. The accused may be
183 represented at such hearing by counsel. If upon such hearing the
184 commissioner finds the charges to be true, he may revoke or
185 suspend the certificate of the accused.
186 Any person or establishment aggrieved by the decision of the
187 board to revoke or suspend his or its certificate may, within ten
188 days after such action, bring a petition in the district court within
189 the judicial district of which he resides, hereinafter called the court
190 addressed to the justice of the court, praying that the action of the
191 board may be reviewed by the court. The bringing of such a
192 petition within such period shall operate to continue the registra-
-193 tion in full force and effect pending the decision of the court. After
194 such notice to the commissioner as the court deems necessary, it
195 shall review such action, hear the witnesses, and shall affirm the
196 decision of the commissioner unless it shall appear that it was made
197 without proper cause or in bad faith, in which case the decision of
198 the board shall be reversed. The court shall hear such petition
199 within thirty days after the bringing thereof. The appeal from the
200 decision of the commissioner provided by this section is in the
201 alternative to that provided by section sixty-four, and a decision of
202 the court upon a petition brought under this section shall be final
203 and conclusive.
204 Section 10. Should the liquidation of a person’s assets be neces-
-205 sary to meet the obligations of trusts established pursuant to this
206 chapter, the commissioner may file a complaint in the Suffolk
207 Superior Court setting forth the relevant facts and praying for
208 issuance of an order to show cause why the business and affairs of
209 such person should not be liquidated and a receiver appointed by
210 the court to accomplish such purpose.
211 Upon application for such rule to show cause, the court may, in
212 its discretion, issue an injunction restraining defendant from trans-

-213 acting further business until further order of the court.
214 Upon return of such order to show cause, the court shall hear
215 and try the issues forthwith. If the court shall determine that the
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216 person so charged as defendant in such proceeding has not been
217 guilty of the omission, failure or violation alleged in the complaint
218 by the department, the court shall dismiss such complaint. On the
219 other hand, if the court shall determine that the charges of the
220 commissioner are supported by the evidence, it may enter an order
221 directing the liquidation of such business of said person and shall
222 appoint a receiver who shall appoint a receiver who shall, under
223 such conditions as may be prescribed by the court, take into his
224 possession the assets of said person for the purpose of liquidation.
225 In any such order of liquidation, or in any order or orders
226 thereafter entered, the court shall provide for notice to creditors,
227 filing of claims, and all other details necessary and essential to an
228 estate in receivership.
229 Section 11. No person or his agent or employees holding a
230 certificate of authority under the provisions of this chapter may
231 make any false or misleading representation with respect to the
232 nature, quality, value, or cost of a funeral service which is the
233 subject matter of a pre-need funeral service contract or a pre-need
234 burial supply contract. For the purpose of this chapter a false,
235 fraudulent, or deceptive practice shall include, but not be limited
236 to, a representation that the funeral services or supplies being
237 offered have a value in excess of that price at which such funeral
238 services or supplies are being offered to the public at large or any
239 substantial group thereof.
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