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In the Year One Thousand Nine Hundred and Eighty-Five.

I. An act further preventing unnecessary institutionaliza-
tion OF THE ELDERLY AND DISABLED.

In January 1984, the Legislature enacted St. 1983, c. 720 entitled
“An Act Preventing Unnecessary Institutionalization of the Elderly
and Disabled”. The purpose of the law is to provide Medicaid coverage
to the Commonwealth’s low-income chronically ill and disabled who
require ongoing medical and personal care in order to remain at home,
but whose income is not large enough to cover the full cost ofcare. This
will be accomplished via a one-month spend-down policy. This bill
makes two amendments to c. 720 in order to facilitate its implementa-
tion.

The one-month spend-down program is expected to serve approxi-
mately 4000 medically needy individuals who primarily require non-
institutional alternatives to traditional institutional long-term and
hospital care. Chapter 720 identifies the following groups to be
covered:

• severely disabled adults participating in the Independent Living
program;

• individuals who can predictably meet their one month spend-
down through use ofone service or provider such as. Adult Foster Care
or Private Duty Nursing, etc.;

• individuals who can predictably meet their one month spend-
down through use of a multitude of providers and who would be at risk
of institutional placement without these non-institutional community
services; and

individuals residing in long-term care institutions.
The Department has determined that a direct payment system will

best assure the continuous health care coverage required by these
clients. Under the direct payment system, the recipient, once enrolled
in the program, would pay the Department a monthly premium equal
to their monthly spend-down instead of paying providers directly. In
return, theDepartment would send therecipient a Medicaid card at the
beginning of each month without interruption or delay.
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This system was chosen because it provides the following advantages
to both the recipients and the Department:

the recipient receives uninterrupted health care coverage;
• more individuals can be covered by the one-month spend-down

policy than under other implementation systems, because the system
offers the most efficient use of scarce administrative resources;

• the recipient can use the Medicaid card immediately for coverage
of all health care costs from the start of each month;
• the recipient is not required to accumulate incurred medical bills

and wait for a field worker to process the spend-down bills prior to
receiving a card;

• the entire one-month spend-down transaction can be handled
with one payment through the mail;

• the recipient would have the option ofreturning to the six-month
incurrence method for meeting their spend-down if they were unable to
make payment to the Department for their one-month spend-down;

• the Department’s third party liability review of spend-down bills
would be automatically processed by MMIS through regular claims
payment systems; and

• the Department’s error rate would not be adversely affected.
Under a direct payment system, the recipient will not be “liable to

pay the provider” for any incurred medical expenses, as c. 720 cur-
rently provides. Rather, the recipient will pay the spend-down to the
Department; in turn, the Department will be responsible for paying the
provider for services rendered. Therefore the bill amends c. 720 to
permit explicitly a direct payment system.

In addition, the continuous Medicaid coverage that is the focus of
the direct payment system is contingent upon provision of a Medicaid
card at the beginning of each month and its being used towards the
purchase of all needed medical care. The purchase of services through
use of Medicaid card, however, requires that these services be bought
at the Medicaid-reimbursable rate.

£
T 2. An act clarifying for a monthly exemption in the medical

ASSISTANCE PROGRAM FOR THE COSTS OF EARNING WAGES.

The purpose of this legislation is to provide for a monthly work-
related expense disregard in the amount of one hundred dollars ($100)
or the amount required under federal law, if greater. The current state
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law, M.G.L. C.IIBE, §10(5), provides for a different deduction of
work-related expenses than those required by federal law. The pro-
posed legislation would authorize the Department to disregard
amounts for work-related expenses even ifgreater thanrequired by the
federal law while maintaining the current policy of utilizing a standard
disregard.

The flat disregard for work-related expenses currently applied by the
Department is based upon federal requirements. 42 C.F.R. 435.831
states that for families with dependent children applying for Medicaid,
the state must deduct amounts that would be deducted in determining
eligibility for the AFDC Program. 42 U.S.C. §6o2(a) (8) (A) (ii)
provides for a flat monthly disregard for work-related expenses.

Due to the federally-required flat deduction for work-related
expenses, the deduction of actual state, federal and social security
taxes would result in a non-compliance by the Department with
respect to the federal regulations.

Furthermore, the complexity of calculating state, federal and social
security tax deduction would result in a significant administrative
burden, an increase in errors and corresponding increase in sanctions
by the federal government in the form of reduced Federal Financial
Participation.

The proposed flat deduction of $lOO,OOO would alleviate the ad-
ministrative burden, simplify the income calculation process and
thereby lessen the possibility of errors. Yet, it is a higher amount than
allowed under the federal law, and therefore consistent with the more
generous standard provided under the current state law.

3. An act to establish a reasonable relationship between the
VALUE OF A TRANSFER OF ASSETS AND THE DURATION OF INELIGI-
BILITY FOR MEDICAL ASSISTANCE.

This bill would provide authority for increasing the period of inelig-
ibility for those individuals who assign or transfer an interest in real or
personal property for less than fair market value where the uncompen-
sated value exceeds $12,000. Presently, all such individuals are denied
eligibility for a two-year period, regardless of theactual amount of the
transfer. This bill would create a mechanism for equating the amount
of value transferred to the extent of time the transferor would be
ineligible. The amount specified in the bill is theaverage private cost of
one year’s residence in a nursing home.
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This bill would specifically implement an option contained in the
Section 1917(c) (2) (A) of the Social Security Act, 42 U.S.C. §l396p(c)
(2) (A), which permits the states to create periods of ineligibility which
exceed twenty-four months, while requiring that such extensions must
bear areasonable relationship to the uncompensated value in question.
The Department believes that one additional year of ineligibility
should be applied for transfers the uncompensated value of which is
equal to the average private charges for one year’s residence in a long
term care facility, which is approximately $20,000. Consequently, an
additional year of ineligibility, or appropriate fraction thereof, will be
applied to such individuals for each $20,000 or part thereof in uncom-
pensated value in excess of $12,000.

4, An act providing a period of guaranteedeligibility for bene-
fits TO AFDC, GR, AND OTHER ENROLLEES IN THE COORDINATED
HEALTH PROGRAMS OF THE DEPARMENT OF PUBLIC WELFARE.

This bill provides the incentive of guaranteed eligibility for Medical
Assistance or General Relief medical benefits to recipients who enroll
in a Department of Public Welfare approved coordinated health pro-
gram. This incentive guarantees such eligibility to AFDC or GR
recipients whose cash assistance is terminated during their enrollment
period in a coordinated health program. This bill also permits the
Department to expand such guaranteed eligibility to enrollees who
were eligible for SSI benefits or who were otherwise eligible under the
Commonwealth’s Medicaid program if the Department obtains the
appropriate federal approvals. Eligibility is guaranteed for the re-
mainder of the enrollment period, up to a maximum of six (6) months,
provided they continue to be enrolled in the coordinated health pro-
gram. The guaranteed eligibility incentive will be available for any
enrollment period in a coordinated health program.

The Coordinated Health Program, which is marketed to recipients
under the name of the Health Connection, was developed to improve
the quality of care delivered to Medicaid recipients and to manage the
Medicaid Program more cost effectively by controlling over-utiliza-
tion in the fee-for-service system. Coordinated Health plans are deli-
vered by a variety of providers including including community health
centers, hospital out-patient departments, health maintenance organi-
zations, and physician group practices. Enrollment is voluntary; recip-
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ients who enroll are assigned to primary providers who either deliver
services to the recipients directly at their own sites or authorize care at
another site by referring recipients to a specialist. Approval of the
primary provider is required before a recipient may obtain services
from another provider.

Recipients receive a higher quality of health care because a primary
provider is responsible for coordinating the health care recipients
receive. The Department of Public Welfare reduces costs in the Medi-
cal Assistance program by controlling over-utilization of services and
by obtaining services in the least costly setting.

This incentive is to encourage AFDC or GR recipients to participate
in a coordinated health program. It is intended to provide better
services to recipients, develop astable financial plan for providers, and
result in a savings to the Department. Therefore, recipients, providers,
and the Commonwealth will all benefit.

5. An act authorizing the department of public welfare to
IMPOSE CERTAIN PENALTIES FOR VIOLATION OF MEDICAL ASSIST-
ANCE REQUIREMENTS AND CLARIFYING THE CIRCUMSTANCES
UNDER WHICH PROVIDERS WILL BE TERMINATED OR DEEMED
INELIGIBLE TO PARTICIPATE IN THE MEDICAL ASSISTANCE
PROGRAM.

This bill provides that Medical Assistance providers who have been
convicted of crimes relating to the provision of Medical Assistance
services or the billing therefor shall be ineligible to participate further
as providers in the Medical Assistance Program. This bill applies only
to convictions which have occurred after October 13, 1983. This bill
provides that a corporation shall be ineligible if its owners are con-
victed of such crimes and further provides that under certain circum-
stances an admission to sufficient facts or a finding of sufficient facts
may be construed as a conviction. The bill establishes special termina-
tion requirements for convicted long term care providers. Finally, the
bill authorizes the Department to impose administrative fines for
violation of certain Medical Assistance requirements.

One purpose of this bill is to establish clearly that Chapter 287 of the
Acts of 1983 applies only to convictions which occurred after Chapter
287’s effective date, October 13, 1983. (Chapter 287 provides that
providers of services who have been convicted of crimes in connectin
with Medical Assistance services or the billing therefor shall be ineligi-
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ble to further participate in the program.)
This bill also provides that a conviction of an owner of a corporate

provider shall be considered to be a conviction of the provider for the
purposes of this bill. Under this bill, an admission to sufficient facts,
under certain circumstances, may also be considered to be conviction
for the purposes of this bill, if the Department also finds that the
health, safety or welfare of recipients would be endangered or the
integrity of the program would be compromised by the continued
program participation of theparty who has made such an admission or
such a submission. The purpose of both of these provisions is to make
it more difficult for Medical Assistance providers who commit crimes
relating to their program participation or the billing therefor to avoid
the strictures of this bill by entering into plea bargaining arrangements.

The bill clearly establishes the date on which a convicted provider
becomes ineligible. All providers other than long term care providers
become ineligible on the date of conviction. Long term care providers
become ineligible one hundred eighty days after the date of conviction.

It is necessary to give convicted long term care providers an
extended time period between the date of conviction and the date of
ineligibility because of the difficulties in arranging alternative Medical
Assistance reimbursable care for the recipients who are patients at the
convicted long term care provider’s facilities.

One hundred eighty days is an appropriate time period for such
purposes since this is the time period given to decertified facilities for
patient relocation. During this one hundred eighty day period, the
convicted long term care provider is required to either relocate com-
pletely all recipients who reside in its facilities, or sell or transfer its
facilities to another party which is eligible to be a provider, or, if the
termination arises solely because of the conviction of an owner, com-
pletely sever the relationship between the provider and its convicted
owner. Since Medical Assistance payments to a convicted long term
care provider must cease one hundred and eighty days after the provid-

P er’s conviction, this bill authorizes the Attorney General to seek thev court appointment of a receiver if a convicted long term care provider
fails to comply with the patient relocation requirements contained in
this bill and the lives, health, safety or welfare of recipients are put at
risk by such a failure. A receiver appointed under the provisions of this
bill would be authorized to bring a convicted long term care provider
into full compliance with the provisions of this bill.
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This bill creates a new section, Section 18A in Chapter 118 E of the
General Laws. All of the law relevant to the ineligibility of convicted
providers, except thatconcerning receiverships, has been consolidated
in this new section. The present language concerning convicted Medi-
cal Assistance providers in Section 18 of Chapter 118E, and in Section
5D of Chapter 18 is being deleted to avoid ambiguity and confusion.
The language in this bill relating to a receivership of a convicted long
term care provider is being placed in Chapter 111 because this chapter
contains all other references to receiverships of long term care
providers.

A definition of “long term care provider” has been added to Section
2 of Chapter 118 E so that therewill be no ambiguity concerning which
providers are affected by the long term care provider provisions of this
bill.

The final section of this bill amends Section 19 of Chapter 118 E to
authorize the Department to levy administrative fines against Medical
Assistance providers. Certain categories of provider violations are
more appropriately sanctioned by fine rather than a partial or total
recovery of all payments made to the provider, which is the current
practice. For example, two providers who clearly did not follow the
Department’s billing or recordkeeping requirements have nonetheless
prevailed at hearings because they had, in fact, provided the services at
issue. An administrative fine would be a more appropriate sanction in
this type of situation.

6. An act to require health insurers, health maintenance
ORGANIZATIONS, THE DEPARTMENT OF REVENUE, AND THE DEPART-

MENT OF LABOR AND INDUSTRIES TO PARTICIPATE WITH THE
DEPARTMENT OF PUBLIC WELFARE IN IDENTIFYING PERSONS WHO

ARE BOTH RECIPIENTS OF MEDICAL ASSISTANCE AND EITHER
HEALTH INSURANCE POLICYHOLDERS OR HEALTH MAINTENANCE
ORGANIZATION MEMBERS.

The purpose of this bill is to facilitate the identification of third party
resources which are available to cover the cost of medical care fur-
nished to Medical Assistance recipients. Since the Medical Assistance
program is to be the payor of last resort, these resources should be
utilized before the Medical Assistance program pays for such services.
The bill would require all health insurers and health maintenance
organizations to disclose uniform personal identifying information
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and to participate with the Department in automated computer
matches or other procedures conducted to identify recipients of Medi-
cal Assistance or those responsible for their support who also are
health insurance policyholders or health maintenance organization
members. In addition, the bill requires theDepartment of Revenue and
the Department of Labor and Industries to participate in any such
automated computer matches or other procedures.

This bill would specifically amend existing statutory provisions
requiring health insurers to provide information to the Department
regarding policyholders by stating that such information must include
social security numbers and other important data. In the absence of
this bill, there is no requirement that the social security number be used
as a common identifier with regard to individuals who are beneficiaries
both of a health insurance policy or health maintenance contract and
the Medical Assistance program.

Since the Social Security number is a uniformly available and uni-
que personal identifying number, this statutory change will solve third
party payment identification problems caused by the use of incompat-
ible insurer identification numbers without imposing an onerous
burden on these third party payors.

The bill also provides authority for the Department of Public Wel-
fare to conduct computerized matching programs and other proce-
dures with taxation records assembled and maintained by the Depart-
ment of Revenue and the employment records maintained by the
Division of Employment Security or the Department of Labor and
Industries. The use of social security numbers in such matches will
facilitate the identification of third party payors.

7. An act relative to the eligibility for medical assistance of
CERTAIN PREGNANT MINORS.

This bill addresses the problem of providing access to medical care
for pregnant teenagers, including those who are managing their preg-
nancies on their own and those whose families’ incomes are too high to
qualify for Medical Assistance, but too low to pay for pre-natal care.

The bill creates authority for the Department of Public Welfare to
provide fully state funded Medical Assistance benefits to pregnant
minors whose family income exceeds the Department’s current, feder-
ally mandated, financially eligibility standards, but whose family
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nevertheless cannot afford to pay for necessary pre-natal, delivery, and
post-partum obstetric and gynecological health care rendered to the
minor. The bill also addresses and resolves ambiguity now inherent in
G.L. c.112, § 12F concerning the financial eligibility for Medical
Assistance ofpregnant minors who consent to their own medical care,
but who reside with their parents. Finally, the bill requires that any
health insurance policy which covers dependents shall provide cover-
age for pre-natal, delivery, and post-partum obstetric and gynecologi-
cal health care.

The health risks of adolescent pregnancy are well documented. The
likelihood of still births, low birth weight infants, and complications in
pregnancy and delivery is drastically higher when the pregnant woman
is a minor. Consequently, assuring adequate access to pre-natal health
care has long been a concern in Massachusetts.

Reflective of that concern, G.L. cl 12, § 12F was substantially
amended in 1975 to provide pregnant minors with the power to consent
to medical care without the involvement of their parents. The amend-
ment to the statute also states that the parent or legal guardian of a
minor who receives care pursuant to G.L. c.112, §I2F is not liable for
the payment of any such care. It has been suggested that this provision
emancipates all pregnant minors. If this is so, then any pregnant minor
would be eligible for Medical Assistance, regardless of the lack of
necessity that she obtain medical care without her parents’ involve-
ment and without consideration of her parents’ wealth. The Depart-
ment instead reads the statute as restricting parental responsibility
and, hence, disregards parental income and assets in determining
Medicaid eligibility, only when the minor, herself, is managing her
pregnancy. Confusion regarding the correct intent of this statute on the
question of emancipation was also expressed by the Supreme Judicial
Court in Baird v. Attorney General, 371 Mass. 741 (1977). The bill will
resolve this disagreement in interpretation by unambiguously noting
that the statute is not an emancipation statute and by describing the
statute’s effect on Medicaid.

Additionally, the bill further addresses the problem of access of
pregnant adolescents to necessary pre-natal health care by creating a
state funded entitlement program of medical care benefits for pregnant
minors. The bill authorizes the Department to determine eligibility for
Medical Assistance of pregnant minors using financial eligibility
standards which are higher than the current standards for determining
eligibility. Without this authorizing legislation, the Department must
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calculate financial eligibility using standards which set eligibility at
133% of the Department’s AFDC payment standard.

The Department estimates that one thousand pregnant minors will
receive Medical Assistance each year as a result of this program, at a
cost of $1.86 million in the next fiscal year. However, these new costs
are expected to be offset by decreased use of Medical Assistance
covered pediatric intensive care, as the provision of adequate health
care to the expectant mother will reduce the incidence of low birth-
weight and other post-partum medical complications.

Finally, because Medical Assistance coverage exists only when pri-
vate health insurance does not, the bill expands the Commonwealth’s
requirements regarding dependent health insurance coverage to include
pregnancy-related medical services.

8. An act relative to the recovery of medicaid payments from

ESTATES OF DECEASED RECIPIENTS.

This bill removes ambiguities of interpretation of the laws relative to
the right of the Department of Public Welfare to recover Medicaid
payments from the estates of certain deceased recipients and provides
for an efficient process of notification to the Department of the filing
for probate of estates of said recipients. The enactment of this bill
would facilitate the Department’s estate recovery program and would
result in increased collection of revenue.

Section one of the bill provides that the income and resources of an
individual which are exempt under M.G.L. c. 118E, §lO in determining
eligibility for Medical Assistance are not exempt from recovery against
that individual’s estate under M.G.L. c. 118E, §lO, currently specifies
certain income and resources that shall be exempt “toward the pay-
ment or part payment of the cost of medical assistance.” The purpose
of this exemption is to permit an individual to own certain assets and
receive limited income during one’s lifetime and still be eligible to
receive medical assistance. The language of M.G.L. c. 118E, §lO, how-
ever, as it now reads, could be interpreted to exempt the specified
income and resources from recovery under M.G.L. c. 118E, §l6. Such
an interpretation is contrary to the purpose ofthis section and would in
effect foreclose the Department of Public Welfare’s right to recover
against an estate under M.G.L. c. 118E, §l6. The Department’s recov-
eries against estates presently exceed one million dollars annually.
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Passage would clarify that the income and resources specified under
M.G.L. c. 118E, §lO are in fact subject to recovery under M.G.L. c.
118E, §l6 after the recipient’s death.

Section two of this bill requires that unless an affidavit is filed with
the Registry of Probate stating thatat no time since theage of sixty-five
had the deceased person received medical assistance, the Department
of Public Welfare be given notice by the petitioner of all petitions for
probate ifthe deceased person was age sixty-five or more at the time of
death. Currently, the burden is on the Department to ascertain
whether a petition for probate has been filed and for the Department to
file its claim in a timely manner. The Department presently must rely
upon long term care facilities for timely notification of a recipient’s
death and then the Department must search the records of the Regis-
tries of Probate to determine if a petition for probate has been filed.
Passage would create a more efficient and cost-saving system of notifi-
cation thus resulting in increased revenues recovered by the Depart-
ment.

Section three of this bill amends M.G.L. c. 197, §1 to permit the
Department, as well as any other creditor, to file a civil suit against the
executor or administrator within three months after giving bond if the
executor or administrator has disallowed the creditor’s claim. Pres-
ently, M.G.L. c.197, §9 requires a creditor whose claim has been
disallowed by the executor or administrator to file suit within sixty
days of the issuance of the disallowance. M.G.L. c.197, §l, however,
prohibits a creditor from filing suit within the first three months from
the time of the executor or administrator giving bond. Passage of this
bill would eliminate the contradiction between the requirement of the
creditor filing suit within sixty days under M.G.L. c.197 §9 when a
claim has been disallowed and the prohibition against the creditor
filing suit within the first three months under M.G.L. c.197, §l.

9. An act requiring direct payment of restitution to the

DEPARTMENT OF PUBLIC WELFARE.

This bill requires all defendants, who as a condition of probation are
ordered to make restitution to the Department of Public Welfare, to
send all monies (with the exception of payments for support of chil-
dren) directly to the Department rather than through the probation
officers. It has been the Department’s experience thatrestitution is not
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being paid in a substantial percentage of court-ordered cases. Because
of the many demands placed on court personnel, there regularly are
significant delays in both the probations officers’forwarding funds to
the Department and their reporting instances of non-payment; These
same factors also make the enforcement of court-ordered restitution
extremely difficult. The purpose of this bill, therefore, is to increase
revenues to the Commonwealth by making the Department responsi-
ble for receiving, tracking and accounting for restitution payments.

M.G.L. c.276, §92 presently permits courts to order restitution be
paid through the probation officer, who must maintain records of all
payments and then forward the funds to the Department. Under this
bill, payments would be sent directly to the Department, which would
be responsible for maintaining records of all payments received. Pas-
sage of this bill will alleviate the necessity for the probation officers’
maintaining records and sending the funds to the Department, and it
will allow probation officers to devote more time to the supervision of
defendants and the enforcement of the conditions of probation, includ-
ing the payment of court ordered restitution. The bill also will reduce
the loss of revenues resulting from delays in forwarding funds to the
Department and in identifying cases for enforcement.

m An act expanding the set-off debt collection procedure.

The bill expands the Set-Off Debt Collection Procedure, which
intercepts the state income tax refunds of absent parents who owe
support payments to the Commonwealth, to two additional groups of
people who owe money to the Department of Public Welfare
Medicaid providers and former recipients of public assistance when
both groups have been overpaid by the Department. The purpose of
this bill is to provide an additional remedy to reach an asset that is
frequently available, a state income tax refund, at a minimal cost.

Chapter 62D of the General Laws established the Set-Off Debt
Collection Procedure, whereby the Department of Public Welfare
certifies to the Department of Revenue the names of absent parents
who are delinquent on their support obligations to the Department of
Revenue, which intercepts theabsent parent’s state income tax refund
and transfers it to the Department of Public Welfare to satisfy child
support arrearages owed to the Commonwealth. The absent parent
who disputes the validity of the set-off has the right to contest the
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set-off in an administrative hearing.
This bill expands the Set-Off Debt Collection Procedure to Medi-

caid providers who have been found in either an administrative or
judicial hearing to have been overpaid by the Department and to
former recipients of public assistance who likewise have been found to
have been overpaid in a judicial hearing or who have voluntarily
agreed that they received incorrect payments. In both situations, the
Medicaid providers and the former recipients will have had an oppor-
tunity to contest the finding of an overpayment through either an
administrative or judicial hearing and will have the opportunity to
contest the set-off in an administrative hearing. Once the sum owed to
it is finally determined, the Department will have a cost-efficient
method to collect the sums owed.

ii. An act authorizing assistance to pregnant women.

This bill amends G.L. Chapter 118, Section 2, by providing Aid to
Families With Dependent Children (AFDC) to pregnant women in all
stages ofpregnancy, regardless ofwhether they have any other children
at home.

Current federal law restricts AFDC to those women who are preg-
nant for more than twenty-four weeks and who have other children at
home. Current state law provides assistance for women who are more
than twenty-four weeks pregnant but includes thosepregnant women
who have no other children in the home. This bill allows the Depart-
ment of Public Welfare to provide benefits to pregnant women in all
stages ofpregnancy, regardless ofwhether there are any otherchildren
at home.

The purpose of the bill is to authorize the Department to provide
AFDC to those pregnant women not covered under federal law. The
Department’s position is that it is important to provide aid to pregnant
women in this crucial period of their lives. Such aid increases the
emotional, physical and financial security of the pregnant woman,
prevents potential homelessness, and furthers the Department’s com-
mitment to promoting maternal health and adequate prenatal care.

12. An act relative to the payment of compensation to employees

OF THE DEPARTMENT OF PUBLIC WELFARE INJURED IN THE PER-
FORMANCE OF THEIR DUTIES.
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This legislation is proposed in order to address an inequity in the
current G.L. c.30, §5B. In the past two years several employees of the
Department of Public Welfare were injured in the course of their duties
as a result of physical assaults upon them. Under current law, these
employees are entitled to compensation only if they are eligible for
Worker’s Compensation, or if they have sufficient sick leave, vacation
leave, vacation leave, or personal leave thatcan be applied to absences
occasioned by said injuries. Those employees who are eligible for
Worker’s Compensation would only receive the lesser amount availa-
ble under the Worker’s Compensation program, and not their full level
of pay.

The proposed legislation would extend to employees of the Depart-
ment the same benefits that are available to those employees of the
Commonwealth who receive injuries from acts of violence of patients
or prisoners in their custody. Specifically, a Department employee
injured as aresult of a violent act would be entitled to his or her regular
compensation during the period of disability, without sick,
vacation, or personal leave credits being charged.

13. An act to improve the collection of child support.

This bill is designed to improve the Commonwealth’s child support
and spousal program for all families by: creating a new civil support
and paternity proceeding; creating an expedited process for establish-
ing and enforcing support obligations; expanding collection remedies
for families who do not receive public assistance, including state and
federal income tax intercepts to satisfy unpaid support; granting addi-
tional due process rights to absent parents whose income tax refunds
are intercepted; and otherwise satisfying the requirements of the fed-
eral Child Support Amendments of 1984 which were enacted in August
1984.

I. CIVIL PATERNITY AND SUPPORT PROVISIONS

These provisions would make a fundamental change in domestic
relations law in the Commonwealth by establishing a new civil proce-
dure in the district and probate courts to establish paternity and to
establish and enforce support. The enactment of this new procedure
would greatly simplify the establishment and enforcement of child and
spousal support orders to the benefit of custodial and non-custodial
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parents and would ultimately increase the Commonwealth’s child
support collections on behalf of all children.

Presently, in the absence of a divorce or separate support action in
the probate court, the sole method to collect support is through a
criminal nonsupport proceeding in the district court pursuant to chap-
ter 273 of the General Laws. This criminal proceeding is designed to
collect support both for a spouse and legitimate children and for
illegitimate children. If paternity of the illegitimate child has not been
adjudicated, it can be adjudicated in the nonsupport proceeding. Pater-
nity may also be adjudicated in a separate proceeding, which though
denominated a civil proceeding, embodies all of the procedures of a
criminal action. The criminal nonsupport proceeding is the sole
method to collect support for an illegitimate child.

A criminal proceeding to collect support has a number of disadvan-
tages for the custodial parent, usually the mother, and for the Com-
monwealth. First, because it is a criminal proceeding, civil remedies for
collection of support payments (such as attachments, liens, execution,
or trustee process) are not available. Second, because it is a criminal
proceeding, there can be no mechanism to file voluntary paternity
acknowledgments or support agreements with the court and, by so
filing, give those agreements the force and effect of a court order. To do
so would violate the defendant’s due process rights. Third, the criminal
or quasi-criminal nature of the proceedings inhibits full disclosure of
financial resources and a willingness to compromise. A defendant
charged with fathering an illegitimate child or with criminal nonsup-
port is understandably reluctant to provide information about his
financial resources or to agree to set a prospective support order if such
information will be used against him in a criminal proceeding. Fourth,
a defendant potentially has the right tofour trials before paternity is
established and a support order is entered. If paternity is established
separately and the defendant still refuses to pay, a support order can be
established only in a separate criminal nonsupport proceeding. The
mother may, therefore, be subjected to as many as/owrtrials, including
the two jury trials. Fifth, the statute does not address the situation
where a putative father wants to be adjudicated.

While the criminal nonsupport statute has withstood constitutional
challenge over the past several years, see e.g., Commonwealth v.
Chase. 432 N.E.2d 510 (1982), the Supreme Judicial Court has recom-
mended on at least three different occasions since 1975 that the Legisla-
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ture reconsider the nature and governing principles of the Common-
wealth’s paternity statutes”. Chase, supra. See also Davis v. Misiano.
373 Mass. 261, 264, 366 N.E.2d 752 (1977), and Commonwealth v.
Mackenzie, 368 Mass. 613, 619 n.5, 335 N.E.2d 613 (1975). Moreover,
although recent case law has clarified some of theprocedural complex-
ities, chapter 273 remains an extremely complicated, burdensome and
time-consuming method for obtaining a paternity adjudication or
securing child or spousal support.

This bill attempts to remedy these problems by establishing new civil
procedures to establish paternity and to establish and enforce support.
These procedures are particularly important not only to custodial
parents but to the Department of Public Welfare as well. The Depart-
ment is subrogated to the support rights of welfare recipients. In many
families who are receiving public assistance, the parents are not legally
separated but are simply living apart informally. Therefore, there is no
divorce or separate support action in which the Department can seek a
support order. The Department, like the custodial parent, thus must
use a criminal action. In addition, approximately thirty percent of the
Department’s support cases or approximately 25,000 support obliga-
tions are presently in the form of voluntary agreements and hence are
extremely difficult to enforce. This bill would permit parents and the
Department to seek support in those cases in a civil rather than
criminal proceeding and to have an enforceable court order in every
case.

There is also a cost avoidance factor; a civil proceeding will satisfy
the Commonwealth’s need to assure that families receive the support to
which they are entitled. By simplifying the procedures to establish and
enforcesupport, families who otherwise would have applied for public
assistance may now obtain support orders more easily and thus have
no need to apply for public assistance.

Finally, clarification of the procedures surrounding paternity adjud-
ication would also serve the interests of the child, both parents, and the
Department. For example, under present law the results of highly
accurate blood tests are not admissible in evidence to show that the
defendant could be the father. See M.G.L. c.273, §I2A. However, one
provision of this bill would permit the results of such tests to be
admissible, regardless of whether the results exclude the putative
father from paternity of the child. Highly accurate and objective
scientific tests is preferable to the subjective and emotional testimony
of the mother and sometimes the putative father on which the
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Commonwealth must now rely to prove paternity.
Advancements in the science of genetic identification through blood

tests and tissue typing have significantly changed the nature of testing
for the purposes of determining paternity. These tests, which were
originally designed to match organ transplant donors with potential
recipients, examine the genetic markers in the blood, which carry
inherited characteristics from a person’s parents. Genetic markers are
paired; one is inherited from the motherand the other from the father.
When the components of the blood of the child and the mother are
identified, the range of possible components in the father’s blood can
be determined. If the putative father’s blood components match that
profile, there may be a strong indication of percentage. On the other
hand, if his blood does not have the necessary components, he can be
excluded as the possible father. Depending on the number of markers
examined and their rarity, it is possible to exclude over ninety-nine
percent of those wrongfully accused of paternity. Moreover, if blood
tests fail to exclude the putative father, a statistical probability of
paternity can also be calculated based upon the similarity of genes.

Permitting the use of such tests benefits all parties to a paternity
proceeding because the use of such tests introduces an element of
objectivity into an otherwise subjective and emotional trial. In the
absence of such tests, paternity disputes are likely to be resolved by
conflicting testimony from the mother and the putative father, which
frequently turns into a battle ofcredibility between the two parties. By
utilizing these tests, nearly 100%of all incorrectly namedfathers can be
excluded. Where there is no exclusion, both the mother and father are
reassured about actual percentage. Furthermore, because genetic
markers do not change with time, problems with failed memories,
unavailable witnesses or disputed testimony have less significance.

Approximately thirty-nine states permit test results to be admissible
even though the test results do not exclude the putative father from
paternity. Furthermore, the Supreme Judicial Court in dicta in Com-
monwealth v. Blazo, 1980 Mass. App. Ct. Adv.Sh. 1473, 406 N.E.2d
1323 (1980), recognized that HLA tests, one type of tissue typing test,

have attained a high level of accuracy and are generally recognized and
accepted in the scientific and medical community.

The civil support and paternity provisions of the bill are simple.
Jurisdiction over civil actions to adjudicate paternity and to obtain a
judgment of support is granted to the district court and probate
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courts. There are transfer provisions which will ensure that the probate
court hears cases involving visitation and custody; district court juris-
diction will be limited to paternity and support actions. An action to
establish paternity may be brought by the mother, the putative father,
and, if the child receives public assistance, the Department of Public
Welfare, and an action to obtain a judgment of support may be
brought by the party entitled to receive support, including the
Department. The district/municipal court rules of civil procedure
apply to actions commenced in district court and the rules ofdomestic
relations procedure apply to probate actions. Notwithstanding the fact
that the new proceedings are civil proceedings, a plantiff shall be repre-
sented by the appropriate district attorney’s office, unless the plaintiff
chooses private counsel or, in the case of the Department, choose
private or agency counsel.

The bill sets forth factors to be considered in establishing a support
order, and it provides for a mandatory wage assignment and manda-
tory health insurance, if such coverage is available to the obligor, as is
currently provided in divorce, separate support, and criminal nonsup-
port proceedings. Further, it gives the court the power to modify the
support order, and it permits voluntary agreements concerning
acknowledgments of paternity and support to be registered with the
court and thereafter enforced as an order of the court.

11. EXPEDITED JUDICIAL PROCESS
This section of the bill is required by federal law and will amend

c. 215, §4 and c.218 §lB of the General Laws. It creates an expedited
process within the district and probate court for establishing, modify-
ing and enforcing support obligations so that children will more read-
ily receive the support to which they are entitled. Presently, actions
involving support are not priorities within the courts. Delays of three
or more months in scheduling hearings are not uncommon. Such
delays may result in continued dependence upon public assistance to

j the detriment of the family and the Commonwealth’s taxpayers. In
if order to combat delays, special child support magistrates will be

appointed to conduct and regulate all hearings relative thereto. The
magistrates will be empowered to hold hearings, receive evidence,
make findings, and issue orders and judgments relative to the estab-
lishment of paternity and/or the support of minor children and
spouses.
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Under this provision, the role of the justices of the district, probate,
and Boston municipal courts, will be limited to appellate review of
orders entered by the magistrates.

111. DESIGNA TING THE DEPA RTMENT OF PUBLIC WEE-
FA RE THEIV-D AGENCY FOR THE COMMONWEALTH AND
FURTHER DEFINING ITS RIGHT TO ENFORCE SUPPORT
OBLIGA TIONS OWED TO THE COMMONWEALTH AND TO
NON-AFDC FAMILIES.

This provision substitutes a new section for chapter 18, section 21 of
the General Laws, which presently provides that the Department of
Public Welfare is subrogated to the support rights of recipients of
public assistance. The new section, which designates the Department
as the IV-D agency (child support agency under the Social Security
Act), authorizes the Department to act on behalf of the Common-
wealth and on behalf of non-AFDC families to establish and enforce
support obligations. Among the services which will be provided to
non-AFDC families are federal and state income taxrefund intercepts.
This section is required by federal law. Without it, the Department is
not statutorily authorized to operate the child support program.

This provision of the bill will grant jurisdiction to theDepartment of
Public Welfare’s Division of Hearings to hold hearings concerning
cases in which the Internal Revenue Service has intercepted an absent
parent’s federal income tax refund to satisfy his child and/or spousal
support arrearages. The purpose of this provision is to provide such
absent parents an administrative forum to contest the intercept of his
federal income tax refund.

Pursuant to 42 USC §664, the Department of Public Welfare, as the
Commonwealth’s child support enforcement agency, must certify to
the Department of Health and Human Services and the Internal
Revenue Service the names of absent parents who are more than three
months and $l5O in arrears in their child suport payments. If theabsent
parent is entitled to a refund of overpaid federal income taxes, the
Internal Revenue Service will withhold from the refund the amount
certified by the Department as owed for support arrearages and pay
such amount to the Department. If the refund exceeds the certified

IV. HEARINGS IN CASES OF FEDERAL INCOME TAX
REFUND INTERCEPTS
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amount, the excess is refunded to the absent parent by the Internal
Revenue Service. If aperson filing a jointreturn with theabsent parent
makes a claim for part of the refund, federal law requires the IRS to
determine and refund any portion which may be owed to the joint filer.
This program has been in operation for three years, and the Depart-
ment collected $3.2 million for the 1982 tax year. In December, 1982,
the Legislature enacted a similar program to intercept income tax
refunds on a state level, and the Department collected $l.l million for
the 1982 tax year and $648,000 thus far for the 1983 tax year. See
M.G.L. C.62D.

The purpose of this provision is to provide an administrative forum
for absent parents who contest either the fact that they owed any child
and/or spousal support arrearage or the amount of the arrearage.
Currently, an absent parent who contests the intercept must return to
the court that issued the original support order. A judicial hearing is
time-consuming and expensive for the absent parent, the Department,
and the court. In the state income tax refund intercept program, the
Department provides an administrative hearing before the Depart-
ment’s Division of Hearings to determine whether an intercept was
appropriate. The Division of Hearings is an independent unit with the
Department which provides administrative hearings to recipients of
public assistance concerning termination or reduction of aid. See
M.G.L. c.lB, §l6. The use ofthe Department’s internal administrative
hearing process for state tax refund intercept cases has provided a
speedy, fair, and efficient forum for absent parents to contest the state
income tax refund intercept. This provision would simply provide a
similar forum in federal income taxrefund intercept cases. There is one
difference, however, between the Division of Hearing’s authority to
pro-rate a non-debtor spouse’s share of an intercepted tax refund instate and federal cases. The Division is not granted such authority infederal cases because it has been specifically reserved by federal lawand regulation to the Internal Revenue Service. Several other states,including Connecticut and Maine, provide administrative hearings onboth state and federal income tax refund intercepts.

V. STATUTORY CHANGES TO MEET THE FEDERAL RE-QUIREMENTS OF THE CHILD SUPPORT AMENDMENTS OF
On August 1, 1984, Congress enacted the Child Support Amend-
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ments of 1984 to respond to the growing problem of nonsupport.
Although Massachusetts is in the forefront in certain areas of child
support enforcement, a number of statutory changes or additions are
necessary in order to ensure compliance with federal law. These
changes, described below, are included in the bill.

Massachusetts has had income assignment provisions since 1979
and is generally in compliance with the new federal requirements.
However, several amendments to chapters 208, 209, 273 and 273 A are
necessary in order to achieve full compliance as follows;

A. An amount to reduce the arrearage must be included in the wage
assignment.

B. All wage assignments will be immediately effective.
C. Grounds for appealing wage assignments must be modified.
D. The time for ruling on an absent parent’s appeal of the wage

assignment must be shortened.
E. A provision to permit an employer to make one payment for

multiple employees must be added.
F. A fine against employers who discharge, discipline, or refuse to

hire based on the imposition of awage assignment ordered pursuant to
this section must be provided.

G. A designation of the IV-D agency to oversee the wage withhold-
ing program must be made.

H. The employer must be required to notify the IV-D agency if
employment is terminated.

2. State Income Tax Refund Intercept
The state income tax refund intercept program was enacted in

December 1982. It was limited, however, to cases in which the debt for
delinquent support is owed to the Commonwealth. Massachusetts has
already recovered $ 1.76million in the two full collection years since the
statute’s enactment.

The proposed amendments to c.62D will strengthen and conform
state law to new federal requirements which extend the Department’s
responsibility to collect child support obligations by means ofstate tax
refund intercepts to cases involving both non-AFDC recipients and
minor children referred by another IV-D agency.

1. WageI Income Assignments
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Federal law now requires the state’s child support agency to obtain
support for children who receive foster care maintenance payments. In
order to accomplish this mandate, the Department must receive cer-
tain informationfrom the Department of Social Services regarding the
identity of such children and their parents. Provisions are included in
the bill for ensuring that this Department receives the necessary data
from the Department ofSocial Services in order to comply with federal
law.

?

3. Children in Foster Care




