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EXECUTIVE OFFICE OF CONSUMER AFFAIRS
AND BUSINESS REGULATION

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108, NOVEMBER 7, 1990

The Honorable Michael J. Connolly, Secretary of the Commonwealth
State House, Room 337, Boston, Massachusetts 02133

Dear Mr. Secretary:
In accordance with section 33 of Chapter 30 of the General Laws,

attached hereto are the legislative recommendations to be filed on
behalf of the Executive Office of Consumer Affairs and Business
Regulation and its agencies for the 1991 session of the General Court.
Each recommendation is accompanied by an explanation of the
provisions of the bill.

Sincerely,

Mary Ann Walsh,
Secretary.
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In the Year One Thousand Nine Hundred and Ninety-One

An Act requiring the correct pricing of certain consumer
GOODS.

This bill extends the supermarket item pricing law to other retailers.
The bill will clarify a seller’s responsibilities and set up a proven
enforcement plan to better insure thatconsumers are not overcharged.

2. An Act regulating advertisements in solicitations for
timeshare properties.

This bill amends the timesharing law to correct advertising and
promotional abuses that currently exist in the timeshare industry.

3. An Act to prevent deceptive mail offers

This bill would ban envelopes which appear to be sent by the
government but which are really sales solicitations. It would also
require that simulated checks in mailings contain the word “VOID”
in large type on the signature line to prevent accidental cashing of
such checks.

4. An Act to protect consumers in auto repair transactions.

This bill would allow consumers to remove their vehicle from a
repair shop after paying the originally agreed upon contract amount,
in cases where the shop does more repairs than authorized, or charges
more than authorized.

t£fje Commontoealtf) of fWatfiSatfjuactW

5. An Act relative to the disclosure of a consumer’s lemon law
rights.

This bill would authorize the Secretary of Consumer Affairs to levy
a $ 100 fine for each required lemon law sticker or notice missing from
new and used car dealers’ vehicles.
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This bill would give the Secretary of Consumer Affairs the authority
to promulgate regulations further defining illegal advertising practices
under Chapter 266, as well as providing for fines of $lOO.

An Act to protect consumers’ deposits in sales transactions

This bill would limit the amount a seller can require as a deposit
in advance in connection with the sale of merchandise which is not
available for immediate delivery. In the case of non-delivery of the
merchandise, the consumer may cancel the sale and receive a full
refund. The bill also provides that the deposit remains the property
of the buyer and is thus recoverable in full in the case of the seller’s
bankruptcy.

This bill requires ticket sellers torefund thefull price of tickets sold,
including any services charges, if the event for which the ticket was
purchased is cancelled or postponed.

Currently, only “home-construction supervisors,” those who
oversee structural work, must be licensed by the state. The scope of
the state’s authority does not extend to contract performance, quality
of work or other consumer protection issues. The bill would require
contractors who perform non-structural improvements such as
roofing, driveway paving, siding, installing septic systems, etc., to
pay a nominal fee and register with the state. Registration
requirements would allow the homeowner to locate and take action
against a contractor in the future if he should have problems with
the work of the contractor. In addition, the threat of registration
revocation by the state would encourage contractors to fulfill the
terms of a contract with a homeowner in a timely and professional
manner.

The bill would require a written contract between a contractor and
a homeowner for the performance of the job to be done. This would

6. An Act to further protect Massachusetts consumers

8. An Act toprotect consumer refunds.

9. An Act protecting homeowners
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clarify and define terms of the agreement between the parties including
consideration, schedule of performance and parameters of the work,
and help enforce them.

The bill would allow both consumers and contractors to file for
a hearing to resolve disputes through an arbitration program set up
by theExecutive Office of Consumer Affairs and Business Regulation.
If an arbitrator found for the consumer, the contractor would either
have to pay the damages or appeal the arbitrator’s decision within
21 days.

The bill would establish a state-managed Guaranty Fund to help
the consumer collect the damages in a speedy manner. If the
contractor failed to pay the damages or failed to file an appeal, the
contractor’s license or registration would automatically be revoked,
and the consumer would be compensated for up to $lO,OOO of his or
her losses from the Guaranty Fund. The Fund would be managed by
the state. It would be financed by a small fee paid by contractors at
the time they are initially registered by the state. Contractors could
not be compensated from the Fund, but they could use the arbitrator’s
award as prima facie evidence in court of law.

io. An Act regulating certain premium telephoneservices

This consumer protection bill would require companies offering
services through 900 telephone numbers and similar premium
numbers to provide better price disclosure for their services in
advertising and upon calling the service.

This bill would restrict sellers from claiming to have the lowest
prices for particular items unless they had substantiation for the claim
before making it. It would also explicitly allow certain sale
terminology to be used without the need for substantiation.

This bill would prohibit water treatment device salespeople from
in-home testing a consumer’s tap water for health problems. Such

ii. An Act to prevent deceptive pricing

12. An Act relative to the testing of drinking water
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testing would have to be conducted by independent laboratories
certified by the Department of Environmental Protection.

13. An Act to promote fair telephone solicitations

This bill would require telemarketers to obtain a consumer’s
signature on an explicit, written contract before the sale becomes
legally binding, and before the consumer’s credit card can be charged
and the merchandise shipped. Merchandise received prior to the
consumer’s proper authorization would be deemed to be a gift.

14. Position Paper/Assessment Statute

This bill would require the Commission to establish a toll-free
telephone number to receive consumer complaints. The cost of the
service, including staff salaries, would be paid through an assessment
on cable operators. Thus, there would be no cost to the Commission.

The bill has three main purposes:
(1) This bill would provide consumers across the state with a direct

link to the Commission. This would enable the Commission to assist
more consumers with complaints and inquiries about cable service.
The Commission has found that subscribers outside of the Boston area
are reluctant to incur the cost of a toll call to resolve their complaints.
This toll-free service, then, would put consumers in North Adams and
Pittsfield on the same footing as those in Brookline and Malden.

(2) This bill would provide the Commission with more accurate
data on the number and type of complaints by consumers, and would
help in identifying larger areas of concern more properly resolved
through official actions such as rulemakings and adjudications.

(3) The funding mechanism, an assessment against operators based
on the number of subscribers served, shifts the cost of resolving
complaints to the operators, who are responsible for generating the
complaints. This cost-shifting is consistent with other statutory
assessment schemes.

is. Position Paper/Civil Penalty Statute

This bill would amend M.G.L. ch,l66A, §lB to allow the Commis-
sion to impose civil penalties on cable operators who violate M.G.L.
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ch,l66A or any of the Commission’s rules, regulations and orders
adopted under this chapter. Under the current §lB, only the courts
may impose criminal, but not civil, penalties on operators for willful
violations of M.G.L. ch,l66A. The Commission currently may
suspend or revoke licenses under M.G.L. ch.l66A, §l4. By allowing
for the imposition of civil penalties, the bill would provide the
Commission with a directand less drastic method of enforcing M.G.L.
ch. 166A.

The bill serves four purposes:
(1) A civil penalty provision would allow the Commission to

directly enforce M.G.L. ch. 166A, rather than rely on an already over-
loaded District Attorney or Attorney General for prosecution. Even
if the Commission refers matters to the District Attorney or Attorney
General, they may elect to exercise their discretion and decline to
prosecute. Since the courts, and not the Commission, may impose
criminal sanctions, the current section 18 is of little usefulness to the
Commission.

(2) Criminal sanctions, under M.G.L. ch,l66A, §lB, may be
imposed only for willful violations. In certain cases, violations may
not be willful. A civil penalty may, therefore, cover unintentional
violations and therefore, may be a more useful remedial device than
a criminal sanction.

(3) A civil penalty serves virtually the same function as revocation,
suspension, or cancellation deterring violations of M.G.L.
ch.l66A without interrupting service, which may occur if an
operator’s license is revoked, suspended or cancelled. Thus, a civil
penalty is an effective and less drastic enforcement mechanism.

(4) A civil penalty provision allows the Commission to prescribe
a schedule of civil fines, adjusting the amount of the penalty to the
severity of the violation. Thus, a civil penalty provision gives the
Commission a flexible enforcement mechanism.

16. Position Paper/ Filing of Revenue Information

This bill requires cable operators to submit revenue information
to both the Commission and the local issuing authority. A 1979
amendment to the statute deleted filing of the information with local
officials. This bill would once again allow local officials to have access
to such information.
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The bill has three main purposes:
(1) The bill will require the operator to be accountable to the

municipality which it serves.
(2) Providing this information to local officials will enable them

to ascertain the true financial condition of a cable company. This
information would be critical during the transfer process, when the
issuing authority is required to assess the qualities of the proposed
transferee. The information would also be quite relevant during
license renewal. For example, if the municipality has an old cable
system which it would like rebuilt during the renewal license period,
it will be able to more accurately assess the operator’s financial
capability of providing the rebuild.

In addition, this information would be invaluable in initial
licensing, allowing the issuing authority to discern the relative
financial strength of the various applicants by viewing the company’s
performance in other communities. Finally, allowing local officials
access to financial information will aid the municipality in its on-going
regulatory efforts.

(3) In allowing public inspection of this financial information, the
legislation provides local officials and citizens with verifiable infor-
mation about the state of cable operator finances so that they might
judge for themselves whether expenses claimed by the company have
in fact been made and whether rate adjustments are validly based on
increased costs to the operator.

17. An Act relative to the board of registration in medicine

This bill contains technical corrections necessitated by the 1986
Medical Malpractice Reform Act, St. 1986, c. 351.

The bill restores the Board to its status as a “department” as defined
by G.L. c. 30, sec. 1.

This bill clarifies the Board’s disciplinary authority over interns and
residents. G.L. c. 13, sec. 10 already confers broad regulatory and
disciplinary authority upon the Board to oversee the activities of
interns and residents, and G.L. c. 112, sec. 7 would be harmonized
by this bill. G.L. c. 111, sec. 1, (as amended by the 1986 Medical
Malpractice Reform Act) defining “health care provider,” properly
makes no distinction between a fully licensed physician and an intern
or resident.
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The 1986 Medical Malpractice Reform Act, St. 1986, c. 351, sec,

10, made the Board of Registration in Medicine an independent
agency, removing it from the Division of Registration. At that time,
there should have been a technical amendment to section 61 of
chapter 112, which contains laws of general applicability to all of the
Commonwealth’s professional licensing boards. This bill restores the
substance of G.L. c. 112, secs. 61-63 which should be applicable to
the Board. It also increases the penalty for practicing without a license,
from $lOOO to $lO,OOO. Restoring application of section 63 is
particularly important, since it requires the professional boards to
pursue disciplinary cases notwithstanding the pendency of criminal
charges.

The bill also clarifies that, in the event a military physician holds
a Massachusetts license, the physician is not exempt from disciplinary
proceedings based upon service-connected offenses.

is. An Act relative to the board of registration in medicine
COMMITTEE ON ACUPUNCTURE.

This bill would give the Committee on Acupuncture the authority
to: 1) levy fines against an acupuncture licensee of up to $lO,OOO for
each classification violation of the law or regulations, 2) require a
licensee to enter remedial training in acupuncture, or 3) otherwise
discipline a licensee.

This bill would make the Committee on Acupuncture’s authority
in the area of disciplinary actions consistent with the authority of the
Board of Registration in Medicine. The Committee and Board share
the same investigators, prosecutors, and hearing officers, and in many
cases handle complaints of a similar nature. As acupuncturists are
similar to physicians in that they provide health care to patients, the
same sanctions should be available.

The authority to levy fines may be a greater deterrent to misconduct
than the authority to censure or reprimand. Also, the authority to
order remedial training in acupuncture will be a useful way to protect
the public from future harm in the case where an acupuncturist
evidences a lack in ability or knowledge.

This bill will fill gaps in the current law, give the Committee greater
flexibility to tailor disciplinary sanctions to particular circumstances,
and provide useful means to the Committee to enhance public safety.
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19. An Act to allow for an exemption from reporting certain
MINOR SANCTIONS TO A NATIONAL DISCIPLINARY DATA REPORTING

SYSTEM ON PHYSICIANS.

The Board of Registration in Medicine is authorized to impose a
range of sanctions, from license revocation and assessment of a
$lO,OOO fine, to a simple reprimand or requirement for continuing
medical education. Sanctions are determined based upon the
seriousness of the offense. However, G.L. c. 112, sec. 2 requires that
every sanction, no matter how minor, must be reported to any national
data reporting system.

The Board believes that there are instances in which a minor
sanction is warranted, but in which the additional burden of being
reported to a national data bank can be perceived as being a greater
burden than the sanction.

This bill provides the Board with authority to determine that there
is a class of minor violations, such as failure to provide medical records
in a timely fashion, which might warrant a small sanction but which,
from the standpoint of protecting the public health, welfare and safety,
do not warrant reporting to a national data reporting system.

20. An Act authorizing the division of standards to issue
ADMINISTRATIVE FINES.

This legislation will establish reasonable administrative fines for
minor weights and measures violations. The administrative fine
concept will support the consumers’ right to receive net weight on all
packaged goods sold by weight or measure, while imposing a realistic
monetary penalty on those who ignore this basic legal requirement.
The Division is assessing administrative fines presently under the Item
Pricing Law and we have observed a marked increase in price accuracy
as a result of these fines. We expect the same positive results if the
administrative fine concept is applied to weights and measures
violations.

2i. An Act relative to anti-freeze sales

This legislation eliminates the Division of Standards’ responsibility
to test samples of anti-freeze before it is sold in the Commonwealth.
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The Division has found that it is far more effective and efficient to
test the actual products that are being sold in the marketplace.

22. An Act further regulating the conduct of horse and dog

RACING.

These amendments will a) authorize the commission to appoint two
of the three stewards (judges) at each racetrack, thereby insuring that
the board of judges will act in the interest of the public and not of
the racetrack (currently, the racetrack appoints two of the three
stewards with the approval of the commission); b) give the commis-
sion jurisdiction over persons who are closely involved with the
important aspects of racing; and c) provide the racing commission
with the authority to sanction racetracks that violate the rules and
regulations of racing.

23. An Act further regulating the conduct of dog racing

This bill authorizes the racing commission to adopt regulations
requiring kennels and other licensees to provide the commission with
information and other data regarding the disposition of racing
animals. It also requires that these animals be disposed of in a humane
manner.

The bill establishes a greyhound humane disposition and adoption
trust fund to reimburse agencies for cost incurred for humane
disposition including euthanasia or adoption.

The humane disposition standards contained in this bill also apply
to Massachusetts bred greyhounds who have been bred for racing but
never qualify for parimutuel races.

24. An Act further regulating the conduct of racing

This bill clarifies that the state racing commissioners serve in their
official rather than personal capacities as trustees on the Running
Horse, Harness Horse, and Dog Racing Capital Improvements and
Promotional Trust Funds.
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25. An Act relative to reappeals to the alcoholic beverages

CONTROL COMMISSION.

The Alcoholic Beverages Control Commission is authorized to hear
reappeals of decisions of local licensing authorities. As currently
drafted, section 67 of chapter 138 authorizes the Commission to hear
reappeals regarding license modifications, cancellations, revocations,
forfeitures, and non-renewals, but not license suspensions. This bill
would correct that oversight.

26. An Act to establish a new category of alcoholic beverage

LICENSE KNOWN AS “BREW PUB.”

This bill establishes a new category of alcoholic beverage license
known as the “Brew Pub” license. A holder of a brew pub license will
be permitted to operate as a brewery as well as selling alcoholic
beverages, malt beverages and wine for consumption on their
premises.

27. An Act relating to the personnel of the fuel charge

monitoring bureau of the departmentof public utilities.

This bill would eliminate the job titles specified in the legislation
establishing the bureau with the exception of director and it would
establish the position of assistant director.

28. An Act relative to compliance with federal changes in the
NATURAL GAS PIPELINE SAFETY ACT.

The Pipeline Safety Division of the Department of Public Utilities
(“DPU”) is the agent of the Federal Department of Transportation,
Office of Pipeline Safety (“DOT”) for the purpose of overseeing the
enforcement of the Natural Gas Pipeline Safety Act (“NGPSA”). The
DPU is reimbursed by DOT for its efforts in seeing to the enforcement
of the NGPSA. In 1988 the Feds revised the civil penalties that may
be levied against gas pipeline operators that were found to have
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violated federal safety regulations for pipelines and LNG plants. In
order for the DPU to continue to act as the DOT agent overseeing
pipeline safety in Massachusetts the corresponding changes, i.e.,
increases in the civil fines, must be made in the corresponding Massa-
chusetts statutes.

29. Authorizingthe Departmentof Public Utilities toassess gas
COMPANIES FOR THE COST OF MONITORING FEDERAL INITIATIVES
CONCERNING THE TRANSPORTATION, AVAILABILITY AND COST OF

NATURAL GAS.

Authorizes a second one-time $250,000 assessment of the Massa-
chusetts gas companies (the first was Chapter 616, A 1986) to allow
the DPU to continue to monitor and react to changes in the regu-
lation of the natural gas industry both regionally and nationally (these
changes continue to occur at the federal level). Massachusetts is at
the end of the interstate pipelines and there are only two interstate
pipelines which serve Massachusetts, therefore Massachusetts is
vulnerable to gas supply problems, gas pricing problems and gas
transportation problems. In addition two new interstate natural gas
pipelines are in the process of obtaining the necessary approvals to
locate in New England and provide access to Canadian gas supplies.
This bill would give the DPU the additional funds to allow it to
monitor federal changes, intervene in federal cases, protect its interests
(as is being done by other states such as New York, New Jersey,
Pennsylvania, Vermont, Rhode Island and Connecticut) and
determine if state regulations should be adopted or changed in
response.

In short:
D.P.U. will use funds to continue to make sure that Massachu-

setts is not prejudiced by the federal deregulation of the federal natural
gas pipelines.

This monitoring of the federal deregulation of segments of the
gas industry is similar to the recent deregulation of the telephone
industry the Legislature in 1984 gave the DPU funds to monitor
the deregulation of that industry this extra, one-time funding also
helped the DPU to institute the changes necessitated by the deregu-
lation of the telephone industry this bill will help with the gas
industry.
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No cost to taxpayers This initiative would be paid by gas
companies and gas customers who will be the ones directly benefited
by the DPU’s efforts.

30. An Act authorizing the department of public utilities to
DETERMINE GAS METER INSPECTION METHODOLOGY.

This bill would allow the department to determine the testing
methodology for gas meters which may include simply witnessing the
testing and sealing by gas company personnel or some other method
determined by the department to provide for proper testing and/or
sampling of the gas meters.

31. An Act relative to the department ofpublic utilities - railway

BRIDGE INSPECTIONS.

This bill would transfer the statutory responsibility for railway
bridge inspections from the Department of Public Utilities to the
Department of Public Works.

32. An Act relative to the assessment of telephone companies

This bill would assess all major telephone companies $200,000 per
year for three years (starting this fiscal year and each of the next two
years) to help offset the cost to the Department of the regulatory
restructuring that is occurring to reflect changes in the telecommu-
nications industry. New England Telephone would pay approximately
94% of the cost, with the smaller portions paid by other companies
such as AT&T (4%), Sprint (0.4%) and MCI (1%)

33. An Act relative to contracts for energy management

SERVICES.

The purpose of this bill is to clarify the state’s competitive bidding
laws as they relate to contracts by public agencies for energy manage-
ment services.

The public buildings of the commonwealth consume tremendous
amounts of energy for heating, lighting, ventilation, and air
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conditioning. Dollars that are spent on wasted energy for these
buildings could be put to far better uses if public agencies cities,
towns, counties, public authorities and the commonwealth itself
were encouraged to perform energy audits, install appropriate energy
conservation measures and institute sound ongoing energy
conservation practices. This legislation provides a clarification of the
state’s competitive bidding laws that will enable public agencies to take
these energy saving steps at no up-front capital cost to the public
agency. At the same time, the legislation recognizes the intent of the
bidding laws by providing for a completely open and competitive
process for selecting contractors.

Energy management service contracts (also frequently known as
“shared savings contracts”) are a proven means for public agencies
to finance energy improvements without any initial capital
investments on their part. A growing number of private firms are
offering energy management services on this unique basis, essentially
as follows:

1. An “Energy Service Company” (ESCo) performs an intensive
energy audit of an entire facility, identifying all measures and
procedures that can be expected to decrease energy consumption.

2. Afterreviewing the audit results with the facility owner, the ESCo
implements the measures and procedures deemed most cost-effective
or otherwise desirable. As part of this effort, the ESCo might
(a) devote one or more full-time employees to monitoring and
adjusting heating, ventilating and air conditioning (“HVAC”) and
lighting performance to ensure maximum energy consumption
efficiency; (b) implement procedures to ensure maximum operating
efficiency of energy-efficient systems by, e.g., adjusting valves,
cleaning steam traps, etc.; (c) replace certain inefficient or outdated
HVAC or lighting equipment with new, more efficient equipment;
(d) place temperature and humidity sensors and energy consumption
meters throughout the facility to monitor HVAC needs and
performance; and (e) generally assume responsibility, subject to the
supervision of the facility owner, for ensuring that energy
consumption is significantly reduced.

3. During the entire term of the energy service contract, typically
seven to ten years, the ESCo using its own on-site personnel
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continues to perform whatever services are necessary to reduce energy
consumption at the facility.

4. Payments to the ESCo for its performance under its contract are
determined as a function of the energy cost savings achieved. In other
words, if the ESCo’s efforts do not result in energy cost savings, the
facility owner pays the ESCo nothing. If, however, energy savings are
achieved, the facility owner pays the ESCo some previously-
established percentage of those savings. Savings guarantees are a
frequent feature to protect the facility owner against the possibility
of an increase in energy consumption during the term of the contract.
Such guarantees are often backed by special third-party insurance
policies.

5. The facility owner achieves reduced energy consumption at no
up-front capital cost, and its payments to the ESCo will always be
less than its energy savings, yielding a net reduction in operating costs
over the course of the energy service contract.

6. At the conclusion of the agreement, the facility owner typically
acquires ownership of the equipment or other property installed by
the ESCo at no cost. If the owner does not purchase the equipment,
the ESCo may remove the equipment and restore affected facility
systems to the condition existing prior to the initiation of the contract.

Shared savings financing has obvious potential to increase the use
of energy management services throughout Massachusetts. Such
systems, when effectively designed and implemented, have achieved
reductions in energy consumption of approximately 15-25% in
previous projects.

It should be noted that the provisions of this bill have been in effect
for buildings owned by the commonwealth and by cities and towns,
pursuant to an outside section of the FY ’Ol Budget (section 39 of
chapter 150 of the Acts of 1990). The Energy Office has been actively
involved, with the Division of Capital Planning and Operations, in
pilot projects for the Saltonstall and McCormack buildings, as well
as Massasoit Community College and MCI-Norfolk. In addition, the
Energy Office has provided funding to assist seven communities in
the commonwealth in selecting and negotiating energy management
service contracts for their public buildings.
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34. An Act to authorize the governor to respond to energy

SUPPLY DISRUPTIONS.

The purpose ofthis bill is to ensure that the Governor has adequate
statutory authority to respond effectively to an energy emergency in
the Commonwealth resulting from a disruption in energy or fuel
supplies.

The Governor’s powers to declare an energy emergency and to
implement energy supply shortage contingency plans are contained
in chapter 25A, section 8 of the General Laws. As the statute is now
written, the plans prepared by the Energy Office must conform to the
substantive requirements of certain federal statutes which have
expired. Because the federal government no longer regulates
petroleum prices and allocation procedures, references in
chapter 25A, section 8 to the federal statutes which formerly governed
this area are therefore out-dated and confusing. The proposed legis-
lation contains language that clarifies the Governor’s statutory
authority to respond effectively in the event of an energy emergency.
A substantially similar bill was reported favorably by the Joint
Committee on Energy in 1990.

35. An Act reducing the greenhouse effect by promoting clean
AND EFFICIENT ENERGY RESOURCES.

The Greenhouse Bill would help save consumers millions of dollars
by promoting cost-effective energy efficiency measures that would cut
carbon dioxide emissions significantly, thus reducing the “greenhouse
effect.” Additionally, it would help ease New England’s electricity
supply crisis, which already threatens the regional economy.

The Problem: The Buildup of Greenhouse Gases in our Atmosphere
Since the dawn of industrialization, we have been releasing

increasing amounts of carbon dioxide, methane, nitrous oxide and,
more recently, chlorofluorocarbons (CFCs) into the atmosphere. This
excessive buildup of greenhouse gases is causing the phenomenon that
we know as “global warming,” or the “greenhouse effect.” According
to the U. S. Environmental Protection Agency, unchecked global
warming will eventually lead to hotter summers, rising sea levels that
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will permanently flood many coastal areas, wildly fluctuating weather
patterns that will cause serious droughts, and radical disruptions in
regional climates, plant and animal habitats, and agricultural yields.

The biggest culprit in causing the greenhouse effect is carbon
dioxide, which accounts for half of the greenhouse gases released from
human activities into the atmosphere. Most of these carbon dioxide
emissions result from the burning of fossil fuels coal, oil and
natural gas to produce heat or electricity, or for transportation
purposes. Scientists estimate that in order to stabilize the
concentrations of carbon dioxide in the atmosphere, we must cut
emissions by 50% to 80%. Since the United States has been the largest
contributor to the greenhouse effect (the Soviet Union is No. 2), it
is incumbent upon us to take immediate action to reduce the
greenhouse effect. This bill would help accomplish that goal.

The Greenhouse Bill: Saving Money and Slowing Global Warming
at the Same Time

This bill would reduce the greenhouse effect by:
providing developers of large new projects with financial
incentives (bonuses and assessments) to design their buildings in
an energy-efficient manner;
strengthening the enforcement of the state building code’s energy
provisions;
requiring state agencies to install cost-effective and efficient
lighting systems in all state buildings, including state-of-the-art
lighting in the State House;
reforming procurement laws to allow state agencies to hire
private contractors to provide energy conservation services at no
up-front cost to the state;
encouraging energy conservation measures in homes through a
home energy rating system that would single out the most energy-
efficient homes for special distinction, and encourage more
favorable mortgage terms for these homes; and
providing financial incentives to purchase new cars and light
trucks that are fuel-efficient within their size class, by creating
a revenue-neutral sliding scale sales tax ranging from 0 to 10%.

Passage of this bill would make Massachusetts a leader in the effort
to reduce the impact of the greenhouse effect, thus ensuring future
generations the right to a decent environment.
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36. An Act pertaining to gasoline and home heating oil price

INFORMATION.

This bill would amend chapter 25A of the General Laws to expand
DOERs authority to collect price, inventory, fuel delivery and sales
data from natural gas, coal, and propane companies, in addition to
wholesalers and resellers of petroleum products, doing business in the
Commonwealth. In addition, the bill expands DOER’s authority to
require retail and wholesale dealers of gasoline and sellers of home
heating oil and propane to inform DOER, upon request, of their
prices. Under the current law (G.L. c. 25A, 5.7), DOER is authorized
to collect “inventory and product delivery data and other information
which is specifically necessary and material regarding petroleum
products available for supply within the commonwealth ...” There
is no authority in the current statute to collect price information, and
DOER currently does this through the voluntary cooperation of
certain dealers who could refuse to participate. The bill would protect
the confidentiality of inventory, product delivery, price, and sales
data, in accordance with the provisions of chapter 25A, and would
allow only aggregates of such data to be published.

37. An Act relative to the boardofregistration with the division
OF REGISTRATION.

Much of the Board’s statutory authority has never been brought
up to date to reflect the changing times. The purpose of this bill is
to modernize these statutes by eliminating provisions such as the, now
unconstitutional, residency requirements and also to enable the
Boards to be more responsive to the public, both the consumer and
the licensee.

Currently a Board is limited as to the types of sanctions they may
impose. These types of sanctions do not alleviate the consumer’s loss.
This bill would allow the Boards to order restitution to the consumer.
Other types of action this bill allows for are: requiring participation
in substance abuse rehabilitation programs; requiring the perfor-
mance of public service; and completion of the appropriate training
or education.
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38. An Act relative to the board of registration of real estate
BROKERS AND SALESMEN.

The increase in pre-licensing requirements for real estate brokers
and salesmen would better insure the competence of entry level
salesmen and brokers in this ever changing field. In addition, it would
begin to bring Massachusetts in line with many of the nation’s real
estate licensing jurisdictions, this would allow reciprocal licensure to
Massachusetts licensed individuals who wish to do business in other
parts of the country.

The establishment of minimum continuing education requirements
would help to ensure that real estate agents maintain professional
acceptance and allow Massachusetts candidates access to many other
states, most of which mandate continuing education.

39. An Act relative to examinations by the board ofregistration

OF COSMETOLOGY.

Under current law, the Board must issue three notices of
examination to examination applicants. This encourages the
candidates to procrastinate, therefore, making it very difficult to
estimate the number of examinees. As a result the Board must be
prepared for the highest possible number of examinees for any given
exam. This is both unnecessarily burdensome to the Board and costly
to the Commonwealth.

40. An Act relative to the board of certification of operators of

DRINKING WATER SUPPLY FACILITIES.

In 1984 the Board of Certification of Operators of Wastewater
Treatment Facilities was transferred from the Division of Registration
to the Department of Environmental Protection (formerly DEQE).
That office has the technical expertise and responsibility for environ-
mental matters. Therefore it is much more logical for the Board of
Certification of Operators of Drinking Water Supply Facilities,
currently under the Division of Registration, to also be transferred
to DEP.
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4i. An Act relative to the board of registration of social
WORKERS.

Section one of this bill will effectively reduce the number of
examinations per year from four to two. This test is administered
nationally at the same time in every state currently licensing social
workers. Recently the American Association of State Social Worker
Boards negotiated a new contract with the testing company. The result
of the negotiations is a reduction of the number of times the national
examination will be administered. It is most important that Massa-
chusetts comply with the National standards of licensing. It is by these
standards that Massachusetts can both allow and enjoy reciprocity
with any state currently licensing social workers. In addition, the use
of a nationally administered examination allows the Board to ensure
competency at reduced cost to the Commonwealth of Massachusetts.

Section 2of the bill adds a new Section 131 A to allow persons who
meet the educational and experience requirements for licensure as a
Licensed Social Worker or Licensed Certified Social Worker to
practice, under the supervision of someone licensed at an appro-
priately higher level, between the time they file their application to
take the licensing examination and the date the results of that
examination are announced. Current law does not permit such
practice, thereby making it difficult for those who have graduated
from a bachelor’s or master’s degree program and who are awaiting
their examination results to obtain social work jobs. Candidates who
fail the examination would be permitted to renew this authorization
to practice one time simply by filing to take the next examination.
A second renewal of this authorization would be permitted only if
the Board approves the request.

42. An Act relative to the terms of the board members of the
BOARD OF ALLIED HEALTH PROFESSIONALS.

There are 11 membersof the board. Currently all of the terms expire
on the same date. This makes it very difficult to keep the board
operating without interruption. Since each member may serve for no
more than two terms it is probably that all of the sitting board
members are first time board members (this has happened and in all
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likelihood will happen every six years) and must “reinvent the wheel”.
If the terms are staggered, as all of the other boards of registration,
there will always be experienced board members to make sure the
transition is smooth and the board can continue to operate without
interruption.

43. An Act relative to medical examinations required by the

BOARD OF REGISTRATION OF BARBERS.

Currently the board requires a certificate from the physician that
a barber or candidate to become a barber is free of infectious and
contagious diseases. In addition if a barber is found to have epilepsy
or a contagious or infectious disease or he has imparted such a disease
his license may be revoked. Not only do these provisions seem to
infringe on the constitutional rights of a barber or an applicant but
they are virtually impossible to enforce. Recently the board has
adopted regulations to protect both the licensee and the consumer
against infectious diseases. A provision that allows the state to remove
the professional license of a person afflicted with epilepsy is clearly
discriminatory.

44. An Act relative to medical examinations required by the

BOARD OF REGISTRATION OF COSMETOLOGY.

Currently the statute requires a physician's certificate stating that
an applicant for original issuance or an applicant for renewal of a
license is free from contagious or infectious diseases. This is very
burdensome and costly to the licensee since a certificate must be
provided to the board every 12 months. The board feels this is
unnecessary. The statute gives the board rule making authority with
the approval of the Department of Public Health, specifically to
protect the public from such diseases.

45. An Act relative to temporary permits issued by the board oe
REGISTRATION IN VETERINARY MEDICINE.

The 1988 amendment to Section 56A of Chapter 112 allows
candidates who fail the required examination to continue to practice
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veterinary medicine. This was never the intent of the board. The
board’s intention when filing this bill was to allow foreign school
graduates to obtain the required one year of supervised practice in
the commonwealth prior to taking the examination. Due to an
oversight the 1988 amendment changed both the first and second
paragraphs of said section. This bill will return the first paragraph to
its original form.

46. An Act regarding the board of allied mental health and
HUMAN SERVICES PROFESSIONALS.

This bill extends the grandfather period for licensure of allied
mental health and human service professionals from March 1, 1989
to March 1, 1992. This amendment is necessary because the board,
which was created by Chapter 521 of the Acts of 1987, has not been
funded. This bill also makes several technical corrections to the 1987
act.

47, An Act providing for the certification of real estate
APPRAISERS.

This legislation will establish a board of house real estate appraisers
as required by Title XI of the federal Financial Institutions Reform,
Recovery and Enforcement Act of 1989.

48. An Act relative to insurance information and privacy

protection.

Massachusetts insurance consumers are currently given no
protections or controls over personal information which insurance
companies, agents and insurance support organizations obtain in the
course of the insurance relationship. The Division of Insurance
therefore recommends the adoption of this Act on Insurance Infor-
mation and Privacy Protection. This Act requires insurers to notify
consumers of their information collection and disclosure practices
when consumers apply for insurance. It gives consumers access to
information and it sets forth a mechanism for the correction,
amendment and deletion ofrecorded personal information. It also sets
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forth conditions and limitations for the disclosure of information by
insurers, agents and insurance support organizations.

Legislation addressing this issue has been enacted in at least eleven
states.

49. An Act relating to health maintenance organizations

The law governing health maintenance organizations,
Chapter 176 G of the General Laws, does not expressly provide for
rehabilitation or liquidation proceedings in the event of an H.M.O.
impairment or insolvency. This legislation would correct that
oversight by making HMOs subject to the Uniform Insurers
Liquidation Act, G. L. c. 175, ss. 180A-1 SOL. The legislation is based
upon a provision in the NAIC model H.M.O. statute of the National
Association Insurance Commissioners.

so. An Act relative to motor vehicle insurance

The Division recommends the adoption of legislation which is
designed to implement the recommendations of the Commissioner of
Insurance in his recent report on the automobile residual market
mechanism, known as Commonwealth Automobile Reinsurers
(CAR). The Commissioner’s report was prepared and filed with the
General Court in accordance with section 66 of Chapter 273 of the
Acts of 1988. The recommendations are designed to revise the
structure and governance of CAR, encourage the depopulation of
CAR and fund automobile insurance regulatory efforts of the
Division of Insurance by direct assessment on the insurance industry.

Two consumer representatives would be added to the Governing
Committee, thereby expanding the Governing Committee from
thirteen members to fifteen members. This would ensure needed
public representation in an organization which affects every motorist
in the Commonwealth. In addition, the terms of CAR’s Governing
Committee members would be reduced from six years to four years
to allow for potentially increased participation, by more companies
and agencies, on the Governing Committee. Finally, an automobile
rating unit would be created within the State Rating Bureau of the
Division of Insurance in order to carry out the critical function of
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monitoring the automobile insurance industry and CAR. Such a unit
would be funded directly by assessment on the industry and would
therefore not adversely affect the Commonwealth’s revenues.

51. An Act relative to the regulation of risk retention groups

AND RISK PURCHASING GROUPS.

The Division is proposing the adoption of the NAIC Model Act
on state regulation of risk retention groups and risk purchasing
groups. These groups are the product of a federal law which allows
liability insurers which are licensed in a single state to operate in other
states without formal licensing or admission. The NAIC Act would
give the Division of Insurance the authority to regulate these entities
to the full extent allowed under federal law.

In addition to its other features, this legislation is a revenue-
enhancing measure. Under federal law, states are entitled to collect
taxes from risk retention groups and risk purchasing groups which
do business within their boundaries. However, the Department of
Revenue for the Commonwealth has indicated that before it can
collect these revenues, the Department must have specific legislative
authority. This bill provides such authority.

In the past, this bill was supported by the Administration, the
Alliance of American Insurers, the Independent Insurance Agents of
Massachusetts, Professional Insurance Agents of New England and
the American Insurance Association. The bill has no opponents.

52. An Act further regulating special insurance brokers

This bill would provide for quarterly filing of the records and the
four percent premium tax by special insurance brokers, also known
as surplus lines brokers. Such quarterly filing would enhance the
ability of the Division to track these agents and their activities. The
bill further requires that special insurance brokers be licensed as
brokers and that they be subject to the penalties and fines set forth
under M.G.L. 176 D for violations of law.
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53. An Act relating to the enforcement of the insurance laws

Currently, M.G.L. Chapter 176 D allows the Commissioner of
Insurance to issue cease and desist orders and to impose adminis-
trative fines for unfair methods of competition and unfair or deceptive
acts or practices in the business of insurance. This legislation would
make explicit the Commissioner’s power to issue cease and desist
orders against insurers and others for violations of other insurance
laws. It would also provide for the issuance of a temporary cease and
desist order if the Commissioner determines that the public interest
will be irreparably harmed by delay in issuing the order. The legis-
lation further provides for the imposition of a civil forfeiture of
S 10,000 for the violation of any provision of the insurance laws.

The proposal is modeled after legislation enacted by the General
Court in 1980 authorizing the issuance of cease and desist orders under
the Massachusetts Uniform Securities Act, codified as M.G.L.
c. 110A, s. 407A. A similar provision was added to the Massachu-
setts Corporate Take-Over Statute, M.G.L. c. HOC, in 1981.

The legislation will help to ensure the expeditious and effective
enforcement of the insurance laws.

54. An Act further restricting discrimination by insurers

AGAINST THE BLIND, PHYSICALLY IMPAIRED AND MENTALLY
RETARDED.

This legislation would amend the insurance laws to strengthen the
protection against discrimination afforded blind, physically impaired
and mentally retarded individuals. In 1981, the Legislature enacted
section 193 T of Chapter 175, prohibiting discrimination in the sale
of insurance to those who are blind, partially blind or physically
impaired. Section 193 T was amended by Chapter 520 of the Acts of
1985 to proscribe discrimination against the mentally retarded.
Section 193 T contains an exception which permits adverse
underwriting action to be taken against the protected groups as long
as it is based on “sound actuarial principles or is related to actual
experience.” This exception was part of the National Association of
Insurance Commissioners (“NAIC”) Model Regulation on Unfair
Discrimination on the Basis of Blindness or Partial Blindness, as it
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was adopted by the NAIC in 1978. In 1985, the NAIC adopted a
revised version of its Model Regulation to remove the exception.

Subdivision 1 of section 1 of the proposed bill is based on the revised
NAIC Model Regulation prohibiting discrimination against the blind.
Although section 193 T is somewhat different from both versions of
the NAIC regulation, the changes proposed by the bill are consistent
with the changes made to the original NAIC regulation by the 1985
revision.

Subdivision 2 of section 1 of the bill clarifies the exception as it
applies to the physically impaired and mentally retarded. Section 193T
prohibits discrimination “except where such distinction or
discrimination is based on sound actuarial principles or is related to
actual experience.” The phrase “actual experience” is undefined, and
the entire exception is so broad that it currently permits insurers
virtually unfettered discretion to take adverse underwriting action
against blind, mentally retarded and physically impaired individuals.
The new language recommended in section 1 is adopted from the
American Bar Association (“A.8.A.”) publication, Prohibiting
Discrimination Against Developmentally Disabled Persons, prepared
by the Developmental Disabilities State Legislative Project of the
A.B.A. Committee on the Mentally Disabled. In contrast to the
present law, this language provides a definite standard for use both
by the insurers and the insureds or applicants.

Section 2 of the bill incorporates section 193 T into Chapter 176D
of the General Laws to make it clear that a violation of the laws barring
discrimination is an unfair trade practice.

Section 3 of the bill, which was added by the Committee on
Insurance in the version passed out of that Committee in the 1986
legislative session, amends Chapter 176 D to further clarify the
insurers’ obligations under the NAIC model.

In the past, this bill has received the support of the National
Federation of the Blind of Massachusetts, the Massachusetts
Rehabilitation Commission, the Massachusetts Developmental
Disabilities Council, the Massachusetts Down Syndrome Congress,
former Attorney General Bellotti, and the Developmental Disabilities
Law Center.
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55. An Act relative to confidentiality protections.

The Commissioner of Insurance has oversight authority over the
financial condition of domestic companies in order to ensure the
financial solvency of those companies. In 1989, the Legislature
enacted Chapter 692 of the Acts of 1989 which provided that the infor-
mation submitted or obtained during the course of an investigation,
audit or other inspection of an HMO would be confidential and open
only to the Commissioner and his assistants. However, information
submitted to or obtained by the Commissioner in the course of an
audit, examination or other inspection of an insurer may be
considered to be public records despite the fact that the untimely
disclosure of sensitive information could potentially cause the
financial demise of the insurer, which otherwise would have survived.

This bill would extend the protections currently available to HMOs
to insurers and would mandate that the information submitted or
obtained during the course of an investigation, audit or other
inspection would be confidential and open only to the commissioner,
his examiners and assistants. In addition, the bill would provide that
the report resulting from the audit, examination or other inspection
on behalf of the commissioner would be a public record.

56. An Act relative to reinsurance

Chapter 86 of the Acts of 1987 expanded reinsurance credit
standards for life companies. This legislation would extend the 1987
law to property and casualty companies.

57. An Act relative to minimum requirements for insurance
COMPANIES.

This bill would increase the minimum capitalization requirements
for companies formed or admitted to transact insurance in Massa-
chusetts.
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58. An Act an act relative to motor vehicle insurance

This legislation would increase the duration of the certificates of
registration issued annually by the Auto Damage Appraiser Licensing
Board from one year to two years. In addition, the bill would require
that the certificates be issued on a staggered basis instead of being
issued with an effective date of July first. Finally, the bill would grant
the Commissioner of Insurance approval authority over the Board’s
regulations.
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