
HOUSE 1120
By Mr. Lemanski of Chicopee, petition of Kenneth M. Lemanski,

Christopher J. Hodgkins and another relative to workers’
compensation. Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-One

An Act relative to workers’ compensation.

1 SECTION 1. Chapter 23E of the General Laws is hereby
2 amended after section 2by adding the following new section:
3 Section 2A. (1) There shall be a qualifications advisory
4 committee to be appointed by the governor. Said committee shall
5 consist of six persons who have experience in the area of workers’
6 compensation. Employer interests and employee interests shall be
7 equally represented on the committee. Members shall be
8 appointed for terms of four years except the members first
9 appointed. Two members shall be appointed for terms of two

10 years, two shall be appointed for terms of three years, and two
11 shall be appointed for terms of four years. Of the two members
12 appointed for the two-year, three-year, and four-year terms, one
13 member representing employer interests and one member
14 representing employee interests shall be appointed. A member
15 shall not serve beyond the expiration of his or her term. The initial
16 members shall be appointed not later than October one, nineteen
17 hundred and ninety-one. A quorum shall consist of four members.
18 All business of the committee shall be conducted by not less than
19 a quorum. Members of the qualifications advisory committee
20 shall serve without compensation, but shall be reimbursed for all
21 necessary expenses in connection with the discharge of their
22 official duties as members of the committee. Staff and offices for
23 the committee shall be provided by the executive office of labor.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:
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24 (2) The qualifications advisory committee shall develop a
25 written examination to be administered to applicants for the
26 positions of administrative law judge and administrative judge.
27 The purpose of said examination shall be to determine the appli-
-28 cant’s ability and knowledge with regard to workers’ compensa-
-29 tion in the following areas;

30 (a) Knowledge of the provisions of this chapter.
31 (b) Skills with regard to fact finding.
32 (c) The Massachusetts rules of evidence.
33 (d) A basic understanding of human anatomy and physiology.
34 An applicant for the position of administrative law judge or
35 administrative judge who successfully completes the examination
36 provided for under this section shall be interviewed by the
37 qualifications advisory committee for said position. An applicant
38 who does not successfully complete the examination shall not be
39 considered for said position.
40 The qualifications advisory committee, after completing
41 personal interviews of the successful applicants, shall rank the
42 applicants as to their qualifications for said position. The personal
43 interviews shall be used to determine the applicant’s suitability for
44 the position, especially with regard to the applicant’s objectivity.
45 If two or more positions are available, the qualifications
46 advisory committee shall forward to the governor the names of
47 the most qualified applicants, as determined by the advisory
48 committee, equal to at least one and one-half times but not more
49 than three times the number of positions available. If only one
50 position is available, the qualifications advisory committee shall
51 submit the names of the two most qualified applicants to the
52 governor. The governor shall nominate one of these recommended
53 applicants for each available position pursuant to sections four
54 or five of this chapter.
55 (3) The qualifications advisory committee shall evaluate the
56 performance of each administrative law judge and administrative
57 judge at least once every two years. Said evaluation shall be based
58 upon the following minimum criteria:
59 (a) The rate of affirmance of the judge’s orders and decisions.
60 (b) Productivity, including reasonable time deadlines for
61 disposing of cases.
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62 (c) Manner in conducting hearings.
63 (d) Knowledge of rules of evidence as demonstrated by
64 transcripts of the hearings conducted by the judge.
65 (e) Knowledge of the law.
66 (f) Evidence of any demonstrable bias against particular
67 defendants, claimants, or attorneys.
68 Upon completing an evaluation under this section, the
69 qualifications advisory committee shall submit a written report,
70 including any supporting documentation, to the governor
71 regarding such evaluation which may include recommendations
72 with regard to one or more of the following:
73 (a) Salary increase.
74 (b) Suspension.
75 (c) Removal.
76 (d) Additional training or education.
77 (e) Recommendation for reappointment.
78 The governor shall respond in writing to the committee in
79 response to the report ofthe committee regarding the action taken.

1 SECTION 2. Section 4of chapter 23E of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking the 3rd and 4th sentences and inserting in place thereof
4 the following: Nominees shall be submitted to the governor
5 by the qualifications advisory committee pursuant to sec-
-6 tion two A of this chapter. Prior to the expiration of the term
7 of office of a member, the performance of said member shall be
8 reviewed by said committee pursuant to said section two A.

1 SECTION 3. Section sof chapter 23 Eof the General Laws,
2 as so appearing, is hereby amended by striking the fourth and fifth
3 sentences and inserting in place thereof the following:
4 Nominees shall be submitted to the governor by the qualifications
5 advisory committee pursuant to section two A. Prior to the
6 expiration of the term of office of a member, the performance of
7 said member shall be reviewed by said committee pursuant to said
8 section two A.
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1 SECTION 4. Section 6of chapter 152 of the General Laws,
2 as so appearing, is hereby amended by striking out the Ist para-
-3 graph and inserting in place thereof the following new
4 paragraph:
5 Within seven days, not including Sundays and legal holidays,
6 of receipt of written notice of any injury alleged by the employee
7 to have arisen out of and in the course of employment which
8 results in the employee being incapacitated from earning full
9 wages for a period of five or more calendar days of incapacity,

10 or written notice by said employee’s next of kin or legal counsel,
11 the employer shall furnish notice of the injury to the division of
12 administration, the employee, and the insurer. The notice shall
13 be submitted on a form prescribed by the division and shall
14 contain the name and nature of the business of the employer, the
15 name, age, sex and occupation of the injured employee, the date
16 of such lost-time injury, the nature, circumstances and cause of
17 the injury, and such additional information as the division shall
18 prescribe.

1 SECTION 5. Chapter 152 of the General Laws is hereby
2 further amended by striking out section 7 and by inserting in place
3 thereof the following section:
4 Section 7. (1) Within twenty-one days of receipt of the
5 employer’s written notice of injury by the insurer or third-party
6 administrator, an insurer or third-party administrator shall either
7 commence payment to the employee of weekly incapacity benefits
8 under section thirty-four or thirty-five or shall notify the division
9 of administration, the employer, and the employee by certified

10 mail of its refusal to commence payments and of its intent to
11 contest a claim should the employee file a claim with the
12 department. The notice shall specify the grounds and factual basis
13 for the refusal to commence payment of such benefits and
14 intention to contest, and shall state that in order to secure benefits
15 the employee shall file a claim with the department within any
16 time limits provided under this chapter. If the insurer or third-
-17 party administrator has not received a medical report from the
18 treating physician stating that the employee is disabled and that
19 the disability is causally related to his employment, the twenty-
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20 one days stated in this section will be tolled until such a report
21 is received.
22 (2) Within twenty-one days of the mailing of the notice required
23 under section six, the self-administered self-insurer shall either
24 commence payment to the employee of weekly incapacity benefits
25 under section thirty-four or thirty-five or shall notify the division
26 of administration and the employee by certified mail of its refusal
27 to commence the payments and of its intent to contest a claim
28 should the employee file a claim with the department. The notice
29 shall specify the grounds and factual basis for the refusal to
30 commence payment of such benefits and intention to contest, and
31 shall state that in order to secure benefits the employee shall file
32 a claim with the department within any time limits provided under
33 this chapter. If the insurer or third-party administrator has not
34 received a medical report from the treating physician stating that
35 the employee is disabled and that the disability is causally related
36 to his employment, the twenty-one days stated in this subsection
37 will be tolled until such a report is received.
38 (3) If an insurer, third-party administrator or self-administered
39 self-insurer fails to commence payment or make notification
40 within twenty-one days, it shall pay to the employee a penalty in
41 an amount equal to nine hundred and fifty dollars. Such penalty
42 may be waived if the division of administration finds that the
43 failure to comply with said twenty-one day requirement was due
44 to events not within the control of the insurer, third-party admin-
-45 istrator or self-administered self-insurer. In no event shall the
46 penalty computation continue past the date in which payment or
47 notice under section seven (1) and (2) above is made. No
48 amount paid as a penalty under this section shall be included in
49 any formula utilized to establish premium rates for workers’
50 compensation insurance.

1 SECTION 6. Section 7C of chapter 152, as so appearing, is
2 hereby amended in the Ist sentence by striking the words “division
3 of dispute resolution” and inserting in place thereof the follow-
-4 ing: department.

1 SECTION 7. Section Bof chapter 152 as so appearing is hereby
2 amended by striking the 2nd paragraph of subsection (1).
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1 SECTION 8. Said section Bof said chapter 152 is hereby
2 further amended by striking out subsections 8 (2) and 8 (3), and
3 by inserting in place thereof the following subsections;
4 Section 8. (2) An insurer may terminate payments for
5 temporary total disability pursuant to section thirty-four after
6 such sixty-day period only if such action is based upon;

(a) return to employment as defined in section thirty-five D
8 (five); provided, however, that the department may by regulation
9 provide for a reasonable time period after such return to

10 employment during which payments may be resumed for such
11 employee if upon such return his disability renders him incapable
12 of performing such work; and provided, further, that, if due,
13 compensation shall be paid under section thirty-five; or
14 (b) a medical report from the treating physician indicating that
15 the employee is capable of return to the job held at the time of
16 injury or a job consistent with the employee’s capability to work,
17 and a written report from the employer that such job is open and
18 has been made available to the employee, and provided that, if
19 due, compensation shall be paid under section thirty-five; or
20 (c) the failure of an administrative judge to conduct a
21 conference within twenty-eight days as a provided in section ten A
22 (one) in response to an insurer’s request to terminate payments;
23 or
24 (d) the employee’s refusal to submit to a medical examination
25 or his obstruction in any way of a medical examination, pursuant
26 to section forty-five; or
27 (e) an order of the board or reviewing board; or
28 (f) while the employee is incarcerated as an inmate in any city
29 or county jail or any state or federal correctional institution.
30 (3) An insurer may terminate or modify payments for partial
31 disability pursuant to section thirty-five after such sixty-day
32 period only if such action is based upon:
33 (a) actual earnings of the employee during each week; or
34 (b) a medical report from the treating physician indicating that
35 the employee is capable of return to the job held at the time of
36 injury or a job consistent with the employee’s capability to work,
37 and a written report from the employer that such job is open and
38 has been made available to the employee, and provided that, if
39 due, compensation shall be paid under section thirty-five; or
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40 (c) the failure of an administrative judge to conduct a
41 conference within twenty-eight days as provided by section ten A
42 (one) in response to an insurer’s request to terminate or modify
43 payments; or
44 (d) the employee’s refusal to submit to a medical examination
45 or his obstruction in any way of a medical examination pursuant
46 to section forty-five; or
47 (e) an order of the board or reviewing board; or
48 (f) while the employee is incarcerated as an inmate in any city
49 or county jail or any state or federal correctional institution.

1 SECTION 9. Chapter 152 of the General Laws is hereby
2 amended by striking out section 10 and inserting in place thereof
3 the following:
4 Section 10. (1) Any claim for benefits shall be filed with the
5 division of administration on a form prescribed by the division,
6 and shall specifically state the benefits claimed to be due and
7 unpaid. In addition, the employee shall submit all documents,
8 including but not limited to, medical bills, wage statements or
9 physician reports, which affect or may affect the claim for benefits

10 and which exist at the time the claim is filed. No claim for weekly
11 compensation shall be accepted by the department unless at least
12 thirty days from the date of the alleged onset of disability. On
13 the receipt of a claim for compensation or a complaint from the
14 insurer requesting a modification or discontinuance of benefits,
15 or a complaint from any party requesting resolution of any other
16 issue arising under this chapter unless otherwise expressly
17 provided, the division of administration shall immediately refer
18 said claim or complaint to the division of dispute resolution;
19 provided, however, that claims or complaints filed pursuant to
20 section thirty-five A and section thirty-six of chapter one hundred
21 and fifty-two of the General Laws may be referred to the
22 conciliation unit in the division of administration. The
23 conciliation unit of the division may attempt to resolve said claim
24 or complaint by informal means, including telephone conferences,
25 and the parties shall cooperate with a conciliator assigned to the
26 case.
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27 (2) Any claim or complaint filed pursuant to section thirty-
-28 five A and section thirty-six of said chapter, including a complaint
29 to recover overpayment of benefits, shall be referred to the
30 division of dispute resolution within fifteen business days of its
31 receipt by the division of administration unless:
32 (a) the moving party fails to appear on request of the
33 conciliation unit or provide requested information, or
34 (b) a conciliator authorizes an extension of the conciliation
35 period, attaching the reasons therefor to the case file. Any party
36 aggrieved by an extension of the conciliation period may file a
37 written appeal with the manager of conciliation who shall set a
38 referral date for the case.
39 (3) In any instance in which the respondent to a claim or a
40 complaint either fails to appear or is not authorized to negotiate,
41 enter into and sign agreements as to compensation at a
42 conciliation, said claim or complaint shall forthwith be referred
43 to the division of dispute resolution.
44 (4) In each instance in which a claim or complaint is referred
45 to the division of dispute resolution following a conciliation, the
46 conciliator to whom the case was assigned shall forward a written
47 report setting out the issues in controversy, and the information
48 he deems to support:
49 (a) his recommendation that benefits should or should not be
50 paid, or
51 (b) his report that the information available at the conciliation
52 is insufficient for determining whether benefits should be paid.
53 (5) In each instance in which a claim for compensation is
54 referred to the division of dispute resolution, the insurer shall pay
55 a fee of thirty per cent of the average weekly wage in the common-
-56 wealth in effect on October one, nineteen hundred and eighty-
-57 nine; provided, however, that in the event that the insurer failed
58 to appear at a scheduled conciliation, and such failure was not
59 beyond the control of said insurer, a penalty of one hundred
60 percent of the average weekly wage in the commonwealth in effect
61 on October first, nineteen hundred and eighty-nine shall be paid
62 by the insurer in addition to the referral fee. In such event the
63 penalty shall not be included in any formula utilized to establish
64 premium rates for workers’ compensation insurance. The referral
65 fee and penalty shall be paid into the special revenue fund
66 established pursuant to section sixty-five.
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1 SECTION 10. Chapter 152 of the General Laws is hereby
2 further amended by striking section 11 and inserting in place
3 thereof the following section:
4 Section 11. At the hearing, the member shall make such
5 inquiries and investigations as he deems necessary, and may
6 require and receive any documentary or oral matter not previously
7 obtained as shall enable him to issue a decision with respect to
8 the issues before him. The member shall issue a decision within
9 twenty-eight days of the conclusion of the hearing or submit to

10 the chairman, in writing, the reasons the decision has not been
11 issued and a target date for the issuance of the decision. Failure
12 of a party to appear at a hearing shall not delay the issuance of
13 a decision. The member conducting the hearing may grant a
14 continuance only for reasons beyond the control of a party or his
15 attorney. Any continuance shall be set forth in writing by the
16 member and shall be compiled quarterly by the department and
17 shall be submitted to the advisory council.

1 SECTION 11. Chapter 152 of the General Laws is hereby
2 further amended by striking out section 11A and inserting in place
3 thereof the following;
4 Section 11A. (1) With the assistance of the medical consultant
5 to the commissioner, the director of dispute resolution shall
6 establish and periodically review and update a roster of approved
7 independent medical examiners who are specialists in various
8 medical fields, one of which shall be the field of mental and
9 emotional disabilities. The approved independent medical

10 examiners shall constitute the approved independent medical
11 examiners board.
12 Approved independent medical examiners must possess the
13 following qualifications:
14 (a) must be a board certified or board eligible medical doctor;
15 and either (i) must have served as an independent medical
16 examiner for the commonwealth prior to January first, nineteen
17 hundred and ninety-one; or (ii) must be in an active medical
18 practice in which at least ten percent of hours of professional
19 service consist of direct patient treatment; or (iii) must satisfy
20 other qualifications that may be established by the health care
21 services board.
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22 (2) The following medical issues arising with respect to claims
23 for benefits pursuant to section ten shall be submitted to a single
24 member of the approved independent medical examiners board,
25 selected in accordance with subsection (3) hereof, for determi-
-26 nation which will be final and binding with respect to all
27 proceedings under this chapter concerning any issue of disability
28 and will create a prima facie case and a rebuttable presumption
29 concerning other issues decided by the single member:
30 (a) whether or not a claimant is disabled and, if a claimant is
31 disabled, whether such disability is temporary or permanent,
32 partial or total, and whether it can be established that the disability
33 is related medically to the claimant’s employment;
34 (b) whether or not a claimant found to be disabled continues
35 to be disabled and, if so, whether such disability is temporary or
36 permanent, partial or total, provided that an issue relating to the
37 continued disability of the same claimant shall not be submitted
38 to the board at intervals more frequent than thirty days;
39 (c) whether or not a work-related event or series of events
40 constitutes an aggravation of an underlying condition resulting
41 in disability.
42 (3) Decisions by the board in each case shall be issued by a
43 single member of the panel upon application to the director of
44 dispute resolution who shall complete the selection process within
45 fourteen calendar days. The single member will be chosen at
46 random from the appropriate medical field of the approved
47 independent medical examiners board. Both the insurer and the
48 employee will be provided with a list of five physicians chosen
49 at random on a blind rotation system. Both the insurer and the
50 employee will be given opportunity to strike the names of two
51 doctors from that list. If one doctor’s name remains on the list,
52 that doctor will perform the evaluation. If more than one name
53 remains, the choice will be made by random selection of those
54 remaining.
55 (4) The approved independent medical examiners board shall
56 have sole and exclusive jurisdiction to decide disputes regarding
57 medical payments brought pursuant to sections thirteen and thirty
58 of chapter one hundred and fifty-two of the General Laws. Such
59 disputes shall be decided by a single member of the approved
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60 independent medical examiners board selected at random on a
61 rotating basis from the rosters. No disputed medical bill shall be
62 paid unless the single member finds that treatment was reasonable,
63 necessary and related to an industrial accident. Disputes
64 submitted to the board pursuant to this subsection shall be
65 determined on the basis of written documentation and shall be
66 issued fifteen working days from the date of submission.
67 (5) Upon submission of a dispute pursuant to subsection (3)
68 of this section, the panel member shall review all relevant
69 documents submitted, including reports of medical examinations
70 made on behalf of the employee and the insurer, and any other
71 documents which are determined to be appropriate and shall
72 conduct such physical or mental examination of the claimant as
73 deemed appropriate. A determination shall be issued within
74 fifteen days from the date of submission.
75 (6) The fees for services by members of the approved
76 independent medical examiners board shall be a reasonable
77 amount approved by the commissioner and shall be paid by the
78 department.
79 (7) Each approved independent medical examiner performing
80 services pursuant to this section shall be immune from any claims,
81 suits or causes of action arising out of a determination rendered
82 pursuant to the approved independent medical examiner’s
83 performance of services in his or her capacity as an approved
84 independent medical examiner.
85 (8) No approved independent medical examiner shall partici-
-86 pate in any determination of a claim for which he or she has
87 provided any direct or consultative care.

1 SECTION 12. Chapter 152 of the General Laws is hereby
2 further amended by striking section 11C and by inserting in place
3 thereof the following:
4 Section 11C. Any party aggrieved by a decision of an admin-
-5 istrative judge after a hearing held pursuant to section eleven shall
6 have thirty days from the filing date of such decision within which
7 to file an appeal from said decision to the reviewing board. A party
8 who has by mistake, accident, or other reasonable cause failed
9 to appeal from a decision within the time limited herein may
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10 within one year of the filing of said decision petition the commis-
-11 sioner of the department who may permit such appeal if justice
12 and equity require it, notwithstanding that a decree has previously
13 been rendered on any decision filed, pursuant to section twelve.
14 Appeals to the reviewing board must be accompanied by a fee
15 of thirty percent of the average weekly wage in the commonwealth
16 in effect on October first of nineteen hundred and eighty-nine,
17 which shall be paid into the special fund pursuant to section sixty-
-18 five. Such fee may be waived by the reviewing board for indigent
19 claimants. The reviewing board may not weigh evidence or
20 function as a fact-finder. The reviewing board may recommit the
21 matter to the single member for further findings of fact. The
22 reviewing board shall reverse the decision of a member only if it
23 determines on the basis of such member’s written opinion and on
24 an examination of a written transcript of the hearing, that the
25 member’s decision is beyond the scope of his authority, arbitrary
26 or capricious, contrary to law, or unwarranted by the facts. No
27 oral argument shall be allowed except when explicitly requested
28 by the reviewing board, but briefs shall be considered ifseasonably
29 submitted by a party. Decisions of the reviewing board shall be
30 in writing, shall decide all issues presented, and shall be issued
31 by the reviewing board no more than thirty days from the filing
32 of the appeal and fee, unless an extension is authorized in writing
33 by the director of dispute resolution.

1 SECTION 13. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 11C, the following new
3 sections;

4 Section 11D. (1) Any employee entitled to receive weekly
5 compensation benefits shall have an affirmative duty to report all
6 earnings after January first, nineteen hundred and ninety-two,
7 including wages or salary earned from self-employment or from
8 any employer other than the employer in whose employ he or she
9 was injured, so that compensation benefits may be properly

10 computed.
11 (2) An employer shall notify any employee receiving weekly
12 compensation benefits, on forms prescribed by the department,
13 of that employee’s affirmative duty to report earnings and shall
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14 specifically notify the employee that a failure to report earnings
15 may subject him or her to civil or criminal liability.
16 (3) Any employee entitled to weekly compensation benefits for
17 any period of time shall, upon written request of the employer
18 or insurer, provide at reasonable intervals to the employer or
19 insurer an earnings report, on forms prescribed by the department,
20 advising the employer or insurer of the exact amount of earnings
21 for each week of his or her entitlement to benefits or advising that
22 no earnings were received for particular weeks, so that the
23 employer or insurer may properly compute the amount of benefits
24 due to the employee.
25 (4) If any employee refuses to submit an earnings report upon
26 request by the employer or insurer, his rights to compensation may
27 be suspended and his compensation during that period of
28 suspension may be forfeited. Where any employee is found to be
29 entitled to benefits in excess of fifty-two weeks pursuant to a
30 decision resulting in the entry of an order or decree, he shall submit
31 an earnings report as described in subsection (3) above. In such
32 cases, the employer or insurer must pay benefits within seven days
33 of receipt of the earnings report; provided, however, that no
34 petition to enforce shall be allowed nor any penalty for late
35 payment awarded unless payments were not made within seven
36 days after the earnings report has been provided.
37 (5) The employer or insurer shall be entitled to recover
38 overpayments made to any employee as a result of a violation of
39 the employee’s duty to report earnings by any of the following
40 means:
41 (a) Upon a complaint filed with the division of administration
42 pursuant to section ten of this chapter to suspend the employer’s
43 obligation to pay weekly benefits.
44 (b) By civil action in the district or superior court. Costs and
45 counsel fees for any such action may be awarded to the employer
46 or insurer.
47 (6) Any employee who, by any fraudulent means, obtains or
48 attempts to obtain benefits provided by this chapter, whether by
49 failure to report earnings, falsification of the earnings report
50 document, or intentional misrepresentation may forfeit the right
51 to any future weekly compensation benefits as determined by an
52 administrative judge.
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53 (7) Any employee who, by fraudulent means, obtains or
54 attempts to obtain benefits provided by this chapter to which he
55 or she was not entitled, whether by failure to report earnings,
56 falsification of the earnings report or intentional misrepresenta-
-57 tion, shall be deemed guilty of larceny. Each such occurrence shall
58 constitute a separate and distinct offense.
59 (8) The commissioner or any representative of an employer
60 may be the party complainant to any complaint and warrant
61 brought to invoke the criminal penalties provided for in this
62 section and such party complainant shall, except for the repre-
-63 sentative of the employer, be exempt from giving surety for costs
64 in any such action.
65 (9) All criminal actions for any violation of this section shall
66 be prosecuted by the attorney general.
67 (10) Where any employer or insurer intentionally and
68 unreasonably utilizes the earnings report required by subsec-
-69 tion (3) in order to harass an employee or delay payment of
70 benefits to an employee, a penalty of twenty percent shall be added
71 to all amounts of weekly benefits due and owing.
72 Section 11E. Wherever it appears to the insurer that an employee
73 who is receiving benefits under this chapter is fraudulently
74 claiming that he or she is disabled from employment within the
75 meaning of this chapter, the insurer may apply to the commis-
-76 sioner for a temporary suspension of benefits. Such application
77 will be made in writing upon sworn affidavits attesting to the facts
78 with respect to the fraudulent claim and served upon the employee
79 or his attorney prior to filing. The commissioner shall assign the
80 application to an administrative judge who shall make a decision
81 within forty-eight hours. If the administrative judge determines
82 that there is reasonable cause to believe that the employee is not
83 entitled to a continuation of benefits, such benefits shall be
84 suspended pending a hearing pursuant to section eleven B. In the
85 event such application is granted or denied, a hearing shall be held
86 within five days of such action. If, after a hearing, no such
87 reasonable cause for suspension of benefits is found to exist, the
88 employee shall be entitled to reasonable attorneys’ fees and costs
89 of defending against the request for temporary suspension of
90 benefits in an amount not to exceed two hundred and fifty dollars.
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1 SECTION 14. Subsection 2of section 12 of chapter 152, as
2 appearing in the 1988 Official Edition, is hereby further amended
3 by inserting after line 16 the following: and provided, further,
4 that clause (e) of subsection seven of said section fourteen of
5 chapter thirty A shall not apply.

1 SECTION 15. Section 13 of chapter 152 of the General Laws
2 is hereby amended by striking out subsections
3 (1), (2) and (3) and inserting in place thereof the following
4 subsections;
5 (1) There shall be a health care services board composed of the
6 commissioner, who shall serve as chairman, two physicians who
7 shall not be from the same health care specialty, two persons
8 representing employees, two persons representing insurers and
9 two persons representing employers. Members shall be appointed

10 by the commissioner, with the approval of the workers’
11 compensation advisory council, for two year terms. The board
12 shall perform the duties specified in subsections (2) and (3) of
13 this section.
14 (2) On or before July first, nineteen hundred and ninety-two,
15 the health care services board shall by rule establish a schedule
16 of maximum rates of reimbursement for health care services
17 compensable under this chapter. In order to accomplish this
18 purpose, the health care services board shall consult with insurers,
19 associations and other organizations representing the medical and
20 other providers of health care services, and other appropriate
21 groups. This schedule shall be annually reviewed and revised by
22 the health care services board. In establishing the schedule of
23 maximum reimbursement rates, the health care services board
24 shall consider the following:
25 (a) the levels of reimbursement for similar health care services
26 made by other health care programs or third-party providers;
27 (b) the financial impact on employers of providing a level of
28 reimbursement for health care services which will ensure the
29 availability of such services required by injured workers;
30 (c) the potential change in workers compensation insurance
31 premiums or costs attributable to the level of reimbursement for
32 health care services provided; and
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33 (d) the financial impact of the reimbursement rates upon health
34 care providers and health care facilities, and the effect upon their
35 ability to make medically necessary health care services available
36 to injured workers.
37 (3) The board shall be responsible for supervision of the total
38 range of care of injured employees. The board shall enter into
39 contract with a peer review/ utilization organization which shall
40 perform the following duties:
41 (a) establish a quality control system for evaluation of all
42 services rendered to injured employees;
43 (b) conduct utilization reviews of all health care providers
44 performing services for injured employees;
45 (c) at the request of an injured employee or the employer,
46 evaluate the medical necessity and appropriateness of services
47 performed or to be performed for the injured employee, including
48 prescription of medications and prosthetic devices, appliances or
49 equipment.
50 (d) monitor the medical and surgical treatment provided to
51 injured employees;
52 (e) establish, where appropriate, treatment guidelines for
53 treatment of injured employees.
54 Consultants shall be appointed in a timely manner and shall
55 commence performing duties under this subsection no later than
56 June first, nineteen hundred and ninety-one.
57 (4) No provider of health care services shall bill an employee
58 for any amount for said services provided for the treatment of
59 a covered work-related injury or illness. Each bill sent to such
60 employee shall be punishable by a civil fine to be determined by
61 the director of administration, of not less than twenty-five nor
62 greater than one thousand dollars. A schedule of incremental
63 increases relative to violations shall be determined by the health
64 care services board.
65 (5) The board is empowered to impose appropriate sanctions
66 upon any provider determined to have violated any part of this
67 chapter or rule adopted under this chapter, including without
68 limitation disqualification or suspension of the provider from
69 receiving payments for services rendered under this chapter,
70 provided that parties aggrieved by an order of the board under
71 this subsection shall have a right to appeal to the superior court.
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72 (6) The initial terms of the board members shall be one
73 physician, employee, insurer and employer representative for one
74 year; the remaining for two years.

1 SECTION 16. Section 13A of chapter 152 of the General Laws
2 is hereby amended by striking subsections 1 through 6 inclusive
3 and inserting in place thereof the following subsections:
4 Section 13A. (1) Whenever an insurer contests a written claim
5 for benefits, submitted on a form prescribed by the department
6 excluding a claim for unpaid medical bills, by failing to commence
7 compensation within twenty-one days of receipt of such a claim
8 stating the basis of the claim as required in section ten (1), and
9 then, at any time prior to five days before a conference pursuant

10 to section ten A, the insurer agrees to pay with or without
11 prejudice the compensation due, said insurer shall pay an
12 attorney’s fee sufficient to defray the reasonable costs of counsel
13 retained by the employee. Such fee shall be an amount equal to
14 two hundred and forty dollars; provided, however, that an admin-
-15 istrative judge may increase or reduce such fee based on the
16 complexity of the dispute or the effort expended by the attorney;
17 and provided, further, that only one such fee shall be paid with
18 respect to such written claim under this paragraph. An insurer
19 shall reduce such a fee to one hundred and forty-two dollars if
20 the attorney failed to appear at a scheduled conciliation and such
21 failure was not beyond the control of said attorney.
22 (2) Whenever an insurer files a complaint to reduce or
23 discontinue an employee’s benefits but withdraws such complaint
24 prior to five days before a hearing pursuant to section eleven, or
25 whenever an employee prevails pursuant to an order denying
26 modification or discontinuance of weekly compensation or other
27 benefits, such insurer shall pay an attorney’s fee sufficient to
28 defray the reasonable costs of counsel retained by the employee.
29 Such fee shall be in an amount equal to nine hundred and fifty
30 dollars; provided, however, that an administrative judge may
31 increase or reduce such fee based on the complexity of the dispute
32 or the effort expended by the attorney. An administrative judge
33 shall reduce such a fee to two hundred and forty dollars if the
34 attorney failed to appear at a scheduled conciliation, and such
35 failure was not beyond the control of said attorney.
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36 (3) Whenever an insurer files a complaint or contests a claim
37 and then (i) accepts the employee’s claim or withdraws its own
38 complaint within five days of the date set for a hearing pursuant
39 to section eleven; or (ii) the employee prevails at such hearing,
40 the insurer shall pay an attorney’s fee sufficient to defray the
41 reasonable costs of counsel retained by the employee. Such fee
42 shall be in an amount equal to three thousand two hundred and
43 fifty dollars; provided, however, that an administrative judge may
44 increase or reduce such fee based on the complexity of the dispute
45 or the effort expended by the attorney.
46 (4) Whenever an insurer appeals a decision of an administrative
47 judge and the employee prevails in the decision of the reviewing
48 board, the insurer shall pay an attorney’s fee sufficient to defray
49 the reasonable costs of counsel retained by the employee. Such
50 fee shall be in an amount equal to fourteen hundred dollars;
51 provided, however, that an administrative judge may increase or
52 reduce such fee based on the complexity of the dispute or the effort
53 expended by the attorney.
54 (5) Whenever an employee appeals a decision of an adminis-
-55 trative judge and the employee prevails in the decision of the
56 reviewing board, the employee shall pay an attorney’s fee
57 sufficient to defray the reasonable costs of counsel retained by said
58 employee. Subject to the approval of the reviewing board, such
59 fee shall be an amount agreed to by the employee and his attorney.
60 (6) Whenever an insurer and an employee agree to settlement
61 under section forty-eight, the attorney’s fee shall be paid from the
62 settlement, provided that such fee shall be no more than fifteen
63 per cent of the amount of such settlement.

1 SECTION 17. Section 13 Aof chapter 152 of the General Laws
2 is hereby further amended by adding at the end thereof the
3 following new subsections:
4 (10) No attorney’s fee shall be payable by an insurer in
5 connection with any proceeding in which the payment or amount
6 of attorney’s fee is the only issue in dispute.
7 (11) No attorney’s fee shall be payable by an insurer or self-
-8 insurer in connection with a conciliation, conference or hearing
9 held pursuant to this chapter unless all documents, including but
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10 not limited to medical bills, wage statements or physicians’ reports
11 which affect or could affect the claim for benefits, are made
12 available to the insurer or self-insurer fourteen days in advance
13 of said conciliation, conference or hearing.
14 Notwithstanding the above, no attorney’s fee shall be payable
15 by an insurer or self-insurer in connection with a conciliation or
16 conference which is the result of an initial claim filed by an
17 employee or his legal representatives unless all documents,
18 including but not limited to medical bills, wage statements or
19 physicians’ reports which affect or could affect the claim for
20 benefits are made available to the insurer or self-insurer within
21 ten days of the initial filing of the claim.
22 (12) The amount of settlement used to calculate any fee payable
23 under subsection six above shall be reduced by any amount
24 offered in writing by the insurer prior to the employee’s attorney
25 filing notice of representation with the insurer or the department.

1 SECTION 18. chapter 152 of the General Laws is hereby
2 further amended by inserting after section 14, the following new
3 section:
4 Section 14A. Any person who willfully makes any false or
5 misleading statements or representation for the purpose of
6 obtaining any benefit or payment under this act shall be guilty
7 of a misdemeanor and on conviction thereof shall be punished
8 by a fine of not to exceed three hundred dollars or by
9 imprisonment of not to exceed one year, or by both such fine and

10 imprisonment. The preceding sentence shall be placed on all forms
11 and notices prescribed by the department to be delivered to any
12 injured employee claiming benefits under this chapter.

1 SECTION 19. Section twenty-five Dof chapter one hundred
2 fifty-two of the General Laws is hereby repealed.

1 SECTION 20. Chapter 152 is hereby further amended by
2 striking section 30 and inserting in place thereof the following
3 section:
4 Section 30. The insurer shall furnish to an injured employee
5 adequate and reasonable medical and hospital services, and
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6 medicines if needed, together with the expenses necessarily
7 incidental to such services, and in the case of an injured employee,
8 a physical examination shall be given at least once a year while
9 the employee is a resident in a hospital. The employee may select

10 one physician other than the one provided by the insurer. Any
11 subsequent choice of physician by the employee is subject to
12 approval by the insurer prior to treatment. An insurer’s refusal
13 to approve an employee’s second or subsequent selection of
14 physician shall be subject to review by the commissioner with the
15 advice of the medical consultant. In case the employee shall be
16 treated by a physician of his own selection, or where in the case
17 of emergency or for other justifiable cause a physician other than
18 the one provided by the insurer is called in to treat the injured
19 employee, the reasonable cost of the physician’s services and the
20 services provided by another physician to whom the employee is
21 referred by the physician he selected or the insurer approved shall
22 be paid by the insurer, subject to the approval of the division.
23 Such approval shall be granted only if the division finds that
24 the employee was so treated by such physician or that there was
25 such emergency or justifiable cause, and in all cases that the
26 services were adequate and reasonable and paid pursuant to
27 section thirteen of this chapter. In any case where the division is
28 of opinion that the fitting of the employee with an artificial eye
29 or limb, or other mechanical appliance, will promote his
30 restoration to or continue him in industry, it may order that he
31 be provided with such an artificial eye, limb or appliance, at the
32 expense of the insurer. The provisions of this section shall be appli-
-33 cable so long as such services are necessary, notwithstanding the
34 fact that maximum compensation under other sections of this
35 chapter may have been received by the injured employee.

1 SECTION 21. Chapter 152 is hereby further amended by
2 striking section 30A and by inserting in place thereof the following
3 new section;

4 Section 30A. Any medical report pertaining to an injury which
5 appears to be compensable shall be furnished by the physician or
6 other medical provider to the employee, the insurer, the employer
7 and the department within twenty-one calendar days of
8 completion of the examination of the employee. No authorization
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9 or release from the employee shall be required prior to furnishing
10 such report. No physician or medical provider shall be liable, in
11 the absence of fraud or malice, in any claim or proceeding for
12 complying with the requirements of this section. Each failure to
13 comply with such reporting requirements shall be punishable by
14 a civil fine to be determined by the director of administration, of
15 not less than twenty-five nor greater than one thousand dollars.
16 A schedule of incremental increases relative to violations shall be
17 determined by the commissioner.

1 SECTION 22. Chapter 152 of the General Laws is hereby
2 amended by inserting after section 30A the following three
3 sections;
4 Section 308. Each insurer providing medical and hospital
5 services and medicines to injured employees under this
6 chapter shall establish medical cost containment measures in
7 connection with the provision of such services, including but not
8 limited to those measures specified in clauses (a) through (f) of
9 this section. The commissioner shall promulgate regulations

10 specifying guidelines for the administration of said cost
11 containment measures, including to the extent appropriate provi-
-12 sion for appeal procedures within each insurer’s organization.
13 (a) Case Management. The insurer shall have the right to
14 monitor out-patient care and establish reasonable directions in
15 each case with respect to the type and frequency of medical care
16 provided to the employee.
17 (b) Preadmission Planning. An insurer shall not be required
18 to pay for expenses in connection with any non-emergency
19 hospital stay for which prior approval has not been obtained from
20 the insurer.
21 (c) Second Surgical Opinion. An insurer shall not be required
22 to pay expenses in connection with non-emergency surgery unless
23 the employee has complied with the procedures established by the
24 insurer for obtaining second opinions. If the employee is not
25 satisfied with the second opinion and elects to obtain a third
26 opinion, the cost of such third opinion shall be equally divided
27 between the employee and the insurer.
28 (d) Concurrent Review and Discharge Planning. Each insurer
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29 shall establish appropriate procedures for concurrent review and
30 discharge planning.
31 (e) Review of Prescriptions. Each insurer shall establish a
32 procedure for reviewing prescriptions issued by health care
33 providers for employees receiving medical care under this chapter.
34 (f) Standards for Length of Hospital Stay. The commissioner
35 shall establish appropriate standards equivalent to those used to
36 reimburse hospitals for inpatient stays by medicaid recipients
37 upon which insurers can evaluate the length of hospital stays by
38 an employee being provided medical care for injuries covered
39 under this chapter.
40 (g) Hospital or Physician Bill Audit. Each insurer shall
41 establish and implement a procedure for regular audits of all
42 hospital and medical bills paid for medical care provided in
43 connection with injuries covered under this chapter.
44 Section 30C. If, in a case in which liability has been established
45 by adjudication or agreement, the payments are not made within
46 sixty days of submission of a medical bill itemizing name, social
47 security number, date of accident, diagnosis, treatment dates for
48 which the bill is being submitted, treatment and/or procedures
49 utilized, cost, provider’s tax identification number, and employer,
50 and are found to be reimbursable under the act by the health care
51 services board, the provider shall be paid a late fee of twenty-five
52 dollars plus interest at the prime rate from the date of the health
53 care services board decision. Such late fees and interest shall not
54 be considered in workers’ compensation rate filings. In the event
55 of a controverted claim, medical expenses will be paid forthwith
56 by any medical benefit plan covering the injured employee. In the
57 event that the claim is determined to be covered pursuant to this
58 chapter, the medical plan shall have the right to be indemnified
59 by statutory lien for all benefits paid as a result of the covered
60 injury or illness.
61 Section 30D. The Massachusetts medical society shall establish
62 a voluntary panel of physicians willing to treat workers’
63 compensation claimants. Employees shall have the right to obtain
64 from the Massachusetts medical society a referral assignment to
65 a treating physician.
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1 SECTION 23. Chapter 152 of the General Laws is hereby
2 amended by striking section 30H and inserting in place thereof
3 the following new section:
4 Section 30H. If the insurer and employee fail to agree to a
5 vocational rehabilitation program, the employee may apply to the
6 office of education and vocational rehabilitation for vocational
7 rehabilitation services. The office shall determine if vocational
8 rehabilitation is necessary and feasible in order to return the
9 employee to suitable employment. Such determination by the

10 office shall be final and not subject to review by the board or
11 reviewing board, but may be appealed to the commissioner. If the
12 office determines that vocational rehabilitation is necessary and
13 feasible, it shall promptly develop, after such consultation as it
14 judges reasonable with the employee and the insurer, an appro-
-15 priate program of no greater than fifty-two weeks for the
16 employee. It shall inform the insurer and the employee of its deter-
-17 mination and of the program developed. The insurer shall have
18 ten days in which to review such determination and program. If
19 the insurer refuses to provide the vocational rehabilitation
20 program developed by the office, the office shall provide it to the
21 employee with trust fund money pursuant to section sixty-five.
22 The weekly compensation benefits of any employee who refuses
23 to participate in a vocational rehabilitation program developed
24 by an insurer or self-insurer or approved by the office of education
25 and vocational rehabilitation shall be reduced by fifty percent
26 during the period of such refusal and such employee shall also
27 be ineligible for permanent total disability benefits pursuant to
28 section thirty-four A during the period of refusal. The commis-
-29 sioner shall provide by rule for efficient procedures and quality
30 controls in the office’s management of such programs, which may
31 be carried out under contract by private rehabilitation service
32 providers. If, upon the completion of the program, the office
33 determines that the program was successful and returned the
34 employee to suitable employment, it shall assess the insurer no
35 less than twice the cost incurred by the office and such assessment
36 shall be paid into said trust fund. The insurer may contest any
37 aspect of the assessment by filing a complaint with the division
38 of dispute resolution. The injured employee shall not be a party
39 to such proceedings.
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1 SECTION 24. Section 34 A of chapter 152 is hereby amended
2 by adding the following sentence at the end thereof: Payments
3 under this section shall be reduced by amounts otherwise paid or
4 payable pursuant to section thirty-six.

1 SECTION 25. Section 34 Bof chapter 152 of the General Laws
2 is hereby amended in the 2nd sentence of subsection (a) by
3 striking the word “ten” and inserting in place thereof the word;
4 five.

1 SECTION 26. Section 34 Bof chapter 152 of the General Laws
2 is hereby further amended by striking subsection (c) and
3 inserting in place thereof the following new subsection (c);
4 (c) The supplement benefits under this section shall be paid by
5 the insurer concurrent with the base benefit. Insurers shall be
6 entitled to quarterly reimbursements for supplemental benefits,
7 pursuant to section sixty-five, for cases that occurred on or before
8 October first, nineteen hundred and eighty-six.

1 SECTION 27. Chapter 152 of the General Laws is hereby
2 amended after section 348 by adding the following new
3 section;

4 Section 34C. (1) This section applies when weekly compensa-
-5 tion is payable to an employee under section thirty-four or thirty-
-6 four A for any period for which he is receiving or has received
7 old age insurance benefit payments under the United States Social
8 Security Act, United States Code, Title 42, sections 301 and
9 1397 F, or payments under an employee benefit plan subject to

10 the Employee Retirement Income Security Act of nineteen
11 hundred and seventy-four as amended.
12 (2) As used in this section, unless the context otherwise
13 indicates, the following terms have the following meanings;
14 (a) “After tax amount” means the gross weekly amount of any
15 old age insurance benefit or benefit under an employee benefit
16 plan, reduced by the prorated weekly amount which would have
17 been paid, if any, in Social Security, federal income and state
18 income taxes, calculated on an annual basis. The after tax amount
19 of any benefits subject to income taxes shall be determined by
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20 using the maximum number of dependents’ allowances to which
21 the employee is entitled and the standard deduction or zero
22 bracket amount applicable to the employee’s filing status. The
23 commissioner shall, by rule, adopt and publish tables governing
24 the determination of after tax amounts under this subsection.
25 (b) “Employee benefit plan” means a self-insurance disability
26 plan, wage continuation plan, disability insurance plan or a
27 pension or retirement plan which is funded or paid for by the
28 employer in whole or in part. It does not include disability
29 insurance under the United States Social Security Act.
30 (3) Benefit payments subject to this section shall be reduced in
31 accordance with the following provisions:
32 (a) The employer’s obligation to pay weekly compensation
33 under sections thirty-four and thirty-four A shall be reduced by:
34 (i) Fifty percent of the amount of old age insurance benefits
35 received or being received under the United States Social Security
36 Act;
37 (ii) The after tax amount of the payments received or being
38 received under an employee benefit plan provided by the same
39 employer by whom benefits under sections thirty-four and thirty-
-40 four A are payable if the employee did not contribute directly to
41 the plan; and
42 (iii) The proportional amount, based upon the ratio of the
43 employer’s contribution to the total contributions, of the after tax
44 amount of the payments received or being received by the
45 employee under an employee benefit plan provided by the same
46 employer by whom benefits under section thirty-four or thirty-
-47 four A are payable if the employee did contribute directly to the
48 plan.
49 (b) No reduction in weekly compensation may be made if
50 benefits received under an employee benefit plan are required to
51 be reduced to reflect the receipt of benefits under this act.
52 (c) No reduction in weekly compensation may be made as a
53 result of any increase granted by the United States Social Security
54 Administration as a cost-of-living adjustment.
55 (d) Weekly compensation may be reduced to no less than ten
56 percent of the amount due to the employee under section thirty
57 or thirty-four Aorto a minimum weekly payment of seven dollars
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58 after reduction under this section, whichever is greater. Benefit
59 checks shall not be mailed until the benefit level is equal to or
60 greater than ninety-eight dollars.
61 (4) Within fourteen days after the date of the first payment of
62 compensation under section thirty-four or thirty-four A or
63 fourteen days after the date of application for any benefits subject
64 to coordination under this section, whichever is later, the
65 employee shall, upon request, provide the employer with a certif-
-66 icate authorizing the employer to obtain any benefit information
67 necessary to comply with this section. If, at any subsequent time,
68 the employer is required to submit a new certificate in order to
69 receive that information, a new certificate shall be provided upon
70 request within fourteen days. All certificates for the release of
71 information shall be in a form prescribed by the commissioner.
72 If the employee fails to provide a properly executed certificate,
73 the employer may, with the approval of the commissioner,
74 suspend all benefit payments until the certificate is provided. Any
75 benefits so withheld shall be paid to the employee once the
76 required certificate is provided, subject to any reductions
77 authorized by this section.
78 (5) Any employer making a reduction under this section shall
79 immediately report to the commissioner the amount of the
80 reduction to be taken and, as required by the commissioner,
81 furnish satisfactory proof of the basis for the reduction.

1 SECTION 28. Section 35 of chapter 152 of the General Laws
2 is hereby amended by striking the last sentence and inserting in
3 place thereof the following sentence: The total number of
4 weeks of compensation due the employee under this section shall
5 not exceed three hundred nor shall the combined amount of
6 compensation payable under this section and section thirty-four
7 be more than the amount allowed under section thirty-four.

1 SECTION 29. Section 35 Dofchapter 152 of the General Laws
2 is hereby amended by striking out subsection (4) and inserting
3 in place there of the following subsection:
4 (4) The earnings that the employee is capable of earning,
5 however, if a job offer is made to the employee, the administrative
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6 judge, at the conference or hearing, shall establish said employee’s
7 earning capacity at least equal to the amount in said offer. Said
8 earning capacity shall be effective no later than five working days
9 after the close of the conference or hearing.

1 SECTION 30. Section 36 of chapter 152 of the General Laws
2 is hereby amended by striking subsection (1) and inserting in
3 place thereof the following subsection:
4 Section 36. (1) Except in cases in which an employee is entitled
5 to permanent total disability benefits pursuant to section thirty-
-6 four A, the employee shall be paid the sums hereafter designated
7 for the following specified permanent injuries in addition to all
8 other compensation. For all personal injuries occurring on or after
9 October first of nineteen hundred and eighty-nine for the purposes

10 of this section, the “average weekly wage in the commonwealth”
11 shall be the average weekly wage in the commonwealth in effect
12 on October first of nineteen hundred and eight-nine.

1 SECTION 31. Section 36 of chapter 152 of the General Laws
2 is hereby further amended by striking subsection l(k) and
3 inserting in place thereof the following subsection:
4 (k) For serious disfigurement of the head, face, neck or hands,
5 an amount which, according to the determination of the member
6 of the reviewing board, is a proper and equitable compensation,
7 not to exceed the average weekly wage in the commonwealth
8 multiplied by thirty-two, which sum shall be payable in addition
9 to all other sums due under this section.

1 SECTION 32. Section 36 of chapter 152 of the General Laws
2 is hereby further amended by striking subsection (2) and
3 inserting in place thereby the following subsection:
4 (2) Where applicable, losses under this section shall be
5 determined in accordance with standards set forth in the American
6 Medical Association Guides to the Evaluation of Permanent
7 Impairments. Except as otherwise provided in this section,
8 nothing in this section shall adversely affect the employee’s right
9 to any compensation which is or may become due under the provi-

-10 sions of this or any other section.
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1 SECTION 33. Section 36 of the General Laws is hereby further
2 amended at the end thereof by adding the following sub-
-3 section (3):
4 (3) No benefits provided by this section shall be payable in any
5 case in which death results from the injury unless such death
6 occurs more than ninety days after the date of injury.

1 SECTION 34. Section 36 Aof chapter 152of the General Laws
2 is hereby amended by striking the last sentence and inserting in
3 place thereof the following two sentences: For all injuries
4 occurring on or after October first of nineteen hundred and eighty-
-5 nine, for the purposes of this section, the “average weekly wage
6 in the commonwealth” shall be the average weekly wage in the
7 commonwealth in effect on October first of nineteen hundred and
8 eighty-nine. In no event shall payments be made under this
9 section for an injury resulting in death within ninety days of the

10 date of injury.

1 SECTION 35. Chapter 152 of the General Laws is hereby
2 amended by striking section 45 and inserting in place thereof the
3 following;
4 Section 45. After an employee has received an injury, and from
5 time to time thereafter during the continuance of his disability he
6 shall, if requested by the insurer or insured, submit to an
7 examination by a registered physician, furnished and paid for by
8 the insurer or the insured. The employee may have a physician
9 provided and paid for by himself present at the examination. If

10 a physician provided by the employee is not present at the
11 examination, it shall be the duty of the insurer to file with the
12 division a copy of the report of its examining physician or
13 physicians if and when such report is to be used as the basis of
14 any order by the division. If the employee refuses to submit to
15 the examination or in any way obstructs it, his right to
16 compensation shall be suspended, and his compensation during
17 the period of suspension may be forfeited. Said suspension shall
18 take place according to the following procedure:
19 Where the insurer has received authorization from aconciliator,
20 administrative judge, administrative law judge, or commissioner
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21 based on a sworn statement to suspend benefits pursuant to
22 chapter one hundred and fifty-two, section forty-five of the
23 General Laws, such suspension may be granted only after afinding
24 that the employee has unreasonably failed to attend two
25 examinations set up for such employee by the insurer or employer.
26 Said insurer or employer shall send notice of the second such
27 appointment by certified mail. An insurer or employer seeking
28 authorization under this paragraph shall append a copy of the
29 certified receipt to a request for discontinuance or modification
30 of benefits on a form prescribed by the department. Upon finding
31 that the employee has refused to submit to the insurer’s or
32 employer’s examination or has in any way obstructed it, by
33 unreasonably failing to attend, failing to bring or provide medical
34 records as requested, unless failure to do so is beyond the control
35 of the employee or his representatives, or failing to submit to an
36 examination once at the facility where it is scheduled as set forth
37 hereinabove, the immediate suspension of benefits shall be
38 authorized. Any benefits paid subsequent to the date of the first
39 missed appointment shall be deemed to be overpayments and may,
40 along with any physician’s charges for the missed second
41 examination, be credited against any future compensation
42 liability.
43 Any insurer which has been granted authorization to suspend
44 benefits under this section, shall schedule a re-examination of the
45 employee for a date no later than eight weeks from the date such
46 authorization was granted. The appointment letter for such re-
-47 examination shall also be sent by certified mail no later than ten
48 days from the date of authorization of suspension. If the insurer
49 fails to schedule the re-examination within the time periods herein
50 specified, or the employee attends and cooperates with such re-
-51 examination, such insurer shall reinstate benefits as of the fifty-
-52 sixth day after the conciliation at which authorization to suspend
53 benefits was granted. In the event that the employee fails to attend
54 the re-examination, suspension shall remain in effect until the
55 employee arranges for an examination by the same physician and
56 pays for it or satisfies the insurer or employer by a mutually agreed
57 upon exam.
58 Where an authorization to suspend benefits to a particular
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59 employee has been granted an insurer under this section and
60 compensation has been subsequently reinstated as herein
61 provided, such insurer may request additional suspensions after
62 the employee has unreasonably failed to attend only one
63 examination, provided that said employee was notified by
64 certified mail.
65 Any party aggrieved by the finding under this section shall have
66 thirty days from the date of such finding to request that such
67 matter be referred to the division of dispute resolution. All such
68 requests shall be in writing and shall be made to the manager of
69 conciliation who shall refer the case forthwith.
70 If the injured employee, at the request of the insurer or the
71 division undergoes medical examination or treatment, such
72 employee shall be reimbursed by the insurer for reasonable travel
73 expenses incidental thereto and for any loss of wages as a result
74 thereof in like manner as though he were disabled under the provi-
-75 sions of this chapter. Such payments shall not be construed as
76 an admission of liability by the insurer in those cases where
77 liability has not been assumed by the insurer. If the amount of
78 such reimbursement is not agree upon by the parties, it may be
79 determined by a hearing as provided under section twelve.

1 SECTION 36. Section 48 of chapter 152 of the General Laws
2 is hereby amended by striking subsection (1) and inserting in
3 place thereof the following subsection:
4 (1) Under the conditions and limitations specified in this
5 chapter, the insurer and the employee may by agreement redeem
6 any liability for compensation, in whole or in part, by the payment
7 by the insurer of a lump sum of an amount to be approved by
8 the department.

1 SECTION 37. Section 48 of chapter 152 of the General Laws
2 is hereby further amended by striking subsections (3) through (6)
3 inclusive and inserting in place thereof the following subsec-
-4 tions:
5 (3) Prior to approval of any lump sum settlement, the office
6 of education and vocational rehabilitation may review the
7 following factors with the employee and his attorney:
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8 (a) the employee’s rights under this chapter and the effect a
9 lump sum settlement would have upon such rights;

10 (b) in the case of a lump sum settlement that includes the
11 redemption of future medical benefits, the likelihood that the
12 employee may require such services and the present cost of
13 insurance or other means of defraying such potential expenses;
14 (c) the total income and financial prospectus of the employee
15 including all means of support;
16 (d) the purpose for which the settlement is requested;
17 (e) the employee’s post-injury earnings and prospects,
18 including the projected income and financial security of any
19 proposed project of employment, self employment, business
20 venture, or investment and the prudence of consulting with a
21 financial or other expert to review the likelihood of success of such
22 projects; and
23 (f) any other information, including the age of the employee
24 and of his dependents, which would bear upon whether the
25 settlement is in the best interest of the claimant.
26 If the employee is not represented by an attorney, such areview
27 shall be mandatory. If an employee is represented by an attorney,
28 such review shall be at the discretion of the employee. The
29 department shall establish a procedure for the filing and approval
30 by affidavit of proposed lump sum agreements for an employee
31 who is represented by an attorney and chooses not to request a
32 review.
33 The office of education and vocational rehabilitation shall
34 initiate such review within fourteen days of its receipt of a request
35 by an employee for a settlement review. A report on the review
36 should be transmitted to the proper authority for approval as
37 determined by the department, within five days of completion of
38 the review, but in any case, no more than twenty-eight days shall
39 transpire from the date of receipt of said request to the date
40 of report by said office. Nothing in this subsection shall be deemed
41 to create any additional liability on thepart of the commonwealth.
42 (4) No lump sum shall be approved by the department unless
43 it deems such settlement to be in the employee’s best interest.
44 (5) No lump sum agreement shall be approved which contains
45 as part of a settlement a general or specific release that would serve
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46 as a bar to; (i) employment with any employer, (ii) the receipt
47 by the employee of any pay or benefits due him by an

48 employer, (iii) the bringing of any future workers’compensation
49 claim or (iv) the bringing of any claims of wrongful discharge or

50 breach of contract. All such general or specific releases shall be

51 null and void. Any employer, insurer, or attorney attempting to

52 obtain such release from an employee shall be punished by a fine
53 of ten times the average weekly wage in the commonwealth. The
54 department shall inform each employee seeking a lump sum

55 settlement of the unlawfulness of such general or specific releases.
56 The above provision with respect to employment expressed in
57 (5)(i) does not apply if: (a) redemption is being made for any
58 claim of permanent and total benefits under section thirty-four A,
59 or (b) original liability has not been accepted by the insurer/self-
-60 insurer, or (c) the employee has been offered a modified duty

61 position within his or her medical restrictions and the employee
62 has not accepted the position.
63 (6) Whenever a lump sum agreement or payment has been

64 approved by the department in accordance with the terms of this
65 section, and such lump sum agreement or payment contains provi-
-66 sion for the redemption of future lost wages, such agreement shall
67 affect any future claim for benefits by crediting that portion of
68 the original lump sum that is specific to future wages against any
69 claim seeking wage replacement for aggravation of an underlying
70 condition or any new injury.


