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By Mr. Cohen of Newton, petition of David B. Cohen, Thomas F.
Brownell, Stephen W. Doran, Barbara Hildt, Barbara E. Gray, Susan
D. Schur and Lucile P. Hicks for legislation to revise the laws concern-
ing public employee retirement. Public Service.

In the Year One Thousand Nine Hundred and Eighty-Four

An Act to revise the laws concerning public employee retire-

ment.

Be it enactedby the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 7of the General Laws is hereby amended
2 by adding after Section 4L thereof, the following new section,
3 section 4m;
4 Section 4M. Division ofAdministrative Law Magistrates. There
5 shall be within the executive office for Administration and Finance
6 a division ofadministrative law magistrates under the direction of a
7 chief administrative law magistrate who shall be appointed by the
8 secretary of the executive office for Administration and Finance
9 with the approval of the Governor. Said chief magistrate shall be a

10 resident of the commonwealth at the time of his appointment, shall
11 be a person with substantial experience as a trial attorney, and shall
12 devote full time to the duties of his office. He shall hear, or assign
13 for hearing, any retirement determination filed pursuant to sec-
-14 tions seven A and eight of chapter 32. The chief magistrate may,
15 subject to the approval of the secretary of administration and
16 finance, promulgate regulations governing the proceedings to be
17 conducted.
18 It shall be the responsibility of said chief magistrate to organize
19 his division to provide speedy and fair disposition of all retirement
20 determinations and to establish policies that will encourage and aid
21 parties in limiting and consolidating issues and pleadings to the
22 superior court. Subject to appropriation, he may employ such
23 persons as may be required to discharge the responsibilities of the
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24 division including administrative law magistrates who shall be
25 members of the bar of the commonwealth and who shall have had
26 trial experience.
27 No administrative law magistrate including the chief magistrate
28 shall be subject to the provisions of chapter thirty-one or section
29 nine A of chapter thirty.
30 The division may summon witnesses, administer oaths and
31 require the production of books, records and papers at any hearing
32 before the division, upon any matter within its jurisdiction. Wit- *

33 nesses may be summoned by any party to the proceeding in the
"

34 same manner, be paid the same fees and be subject to the same
35 penalties as witnesses in civil cases before the courts of the
36 commonwealth.
37 Any justice of the superior court may, upon application by the
38 division or party to an appeal proceeding before the division issue
39 an order to compel the attendance of witnesses summoned as
40 aforesaid and the giving of testimony under oath before the div-
-41 ision in furtherance of any matter into which the division may
42 inquire in the performance of its duties. In addition thereto, in the
43 conduct ofadjudicatory proceedings, the division shall have all the
44 powers set forth in section twelve of chapter thirty A.

1 SECTION 2. Chapter 32 of the General Laws is amended by
2 inserting after section five the following new section:
3 Section 5.4. Superannuation Benefits; Disabled Employees.
4 I) Conditions for allowance. Any inactive member retired pur-
-5 suant to the provisions ofsection six or seven of this chapter, shall,
6 upon reaching the maximum age for the appropriate groups,

receive a superannuation allowance
8 The Treasurer or other disbursing officer in charge of payrolls in
9 any governmental unit to which a system pertains shall, upon

10 written notice from the board withhold on each payday the
I I appropriate per cent of the regular compensation which would
12 have been received by such person had he continued service in the^
13 grade held by him multiplied by the percent of disability tound
14 pursuant to section six, seven, or eight.
15 2) Amounts of Allowance. The normal yearly amount ot the
16 allowance shall be determined by multiplying:
17 a) the average annual rate of regular compensation which would
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have been received by such person had he continued service in the
grade held during any threeconsecutive years for which the rate of
compensation was the highest; and by

18
19
20

b) the percent of disability found pursuant to section six, seven,
or eight; and by

21
22

c) the sum of the number of years of creditable service plus the
number of years during which the said member was disabled; and
by

23
24
25

d) 2.5; provided however that the amount of the allowance shall
not exceed four fifths of the amount set forth in sub-paragraph (a)
of this paragraph.

26
27
28

SECTION 3. Section 6 of Chapter 32 of the General Laws is
amended by striking out sub-section three and inserting the follow-
ing new sub-section:

2
3
4 (3) Ordinary disability insurance.

a) Conditions of Allowance.5
Any member in service who participates in this program pursu-

ant to the conditions in sub-section (d) who becomes incapacitated
before attaining age forty-five, upon his written application on a
prescribed form filed with the board or upon such an application
by the head of his department after a hearing, if requested, as
provided for in sub-division (1) of section sixteen and subject to the
conditions set forth in said section, in this section, and in section 7A
shall be entitled to the benefits of this section.

6
7
8
9

10
II
12
13
14 (b) Amount of Allowance.
15 If a member is found to be incapacitated and that the incapacity

prevents him from returning to his position he shall receive i) fifty
percent of the average annual rate of regular compensation during
any threeconsecutive years for which the rate of compensation was
the highest if he is totally disabled from gainful employment or ii) a
percentage of that said allowance equal to the per cent of the
member’s disability if he is partially disabled.

16
17
18
19
20
21
22 (c) Retirement
23 If it is determined that the disability is such that the member

participating in this section will likely be prevented from ever
resuming his prior position, he shall be retired. Upon retirement
under this section a member shall receive an ordinary disability
retirement allowance to become effective on the date of retirement.

24
25
26
27
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28 Payments under such allowance shall be made as provided for in
29 section twelve, thirteen and the continuance of payments shall be
30 governed also by the provisions of section eight.
3 1 d) The appropriate public authority of the governmental unit
32 shall negotiate with the purchase on such terms as it deems to be in
33 the best interest of the governmental unit and its employees, from
34 one or more insurance companies, a policy of groups disability
35 insurance covering members and providing for the benefits set
36 forth in sub-paragraph (b). The policy may also provide for the furn-
-37 ishing of rehabilitation services. The appropriate public authority
38 of the governmental unit, subject to the adequacy of a claims trust
39 fund, as hereinafter described, may enter into an administrative
40 services or similar contract with one or more insurance companies
41 whereby the funds for the payment of claims of eligible persons,
42 including appropriate service charges of the insurance carrier, shall
43 be furnished by the respective sub-division from the claims trust
44 fund for the payment by such intermediary to the person entitled to
45 such payment in accordance with the terms of the contract. With
46 respect to any period of insurance which is in effect for a member in
47 service who has elected to participate in the benefits pursuant to
48 this sub-section there shall be withheld from each payment of
49 salary, wages, and other compensation an amount equal to one
50 percent of the regular compensation for said member. All amounts
51 withheld shall be paid by the treasurer to the carrier or carriers
52 entitled to such payment, or upon authorization by the sub-division
53 into a claim trust fund. The treasurer shall be the custodian ofsuch
54 funds and shall invest and reinvest such funds to the extent not
55 required for current disbursement as determined by the sub-
-56 division.
57 e) Any member who is totally and permanently incapacitated
58 from any gainful employment shall receive cost of living increases
59 equal to that which he would have received had he continued in
60 employment in the same grade.
61 0 Members electing benefits under this sub-division shall not be
62 eligible for benefits under sub-division I and 2 of this section.

1 SECTION 3A. Section 6of Chapter 32 of the General Laws is
2 amended by striking out the second sentence therein and inserting
3 the following:
4 No such retirement shall be allowed unless the administrative
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5 law magistrate in accordance with the provision of section 4M of
6 Chapter 7, including in any event an examination by the medical
7 panel provided for in sub-section 1 of section 7A and including a
8 certification of such incapacity by a majority of the physicians on
9 such medical panel, in accordance with said sub-division I of

10 section 7A.

SECTION 4. Section seven of Chapter thirty-two of the Gen-
eral Laws is amended by striking out Section 7 and inserting
therein the following new section:

7

3
1) Conditionsfor Allowance. Any member in service classified in

Group 1, Group 2or Group 4or any member in service classified in
Group 3 to whom the provisions of sub-division (2) of section
twenty-six are not applicable, who become incapacitated before
attaining the maximum age of his group by reason of a personal
injury sustained or hazard undergone as a result of, and while in the
performance of, his duties at some definite place and at some
definite time on or after the date of his becoming a member or prior
to such date while any provision of this chapter relating to non-
contributory pensions was applicable to him, without serious and
willful misconduct on his part, upon his written application on a
prescribed form filed with the board or upon such an application
by the head of his department after a hearing, if requested as
provided for in sub-division (1) of section sixteen and subject to the
conditions set forth in said section and in this section and in section
7A, shall be entitled to the benefits of this section.

4
5
6
7
8
9

10
II
12
13
14
15
16
17
18
19
20 2) Amount ofAllowance
21 a) If the member is found to be incapacitated and that the

incapacity prevents him from returning to his position he shall
receive (a) 72 percent of the average annual rate of regular compen-
sation for the twelve-month period immediately preceding the date
on which the injury was sustained, if he is totally disabled from
gainful employment or b) a lesser percentage of the member’s
disability if he is partially disabled.

22
23
24
25
26
27
28 3) Retirement.
29 If it is determined that the disability is such that the member

will likely be prevented from ever resuming his prior position he
shall be retired and receive an accidental disability allowance to
become effective on the date on which he last received regular
compensation in his position.

30
31
32
33
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34 4) The appropriate public authority of the governmental unit
35 may negotiate for the contracting out of the administration and
36 payment of benefits under paragraph (2) and the rehabilitation of
37 disabled members to the same extent if in the same manner as in
38 paragraph (4) of section six.
39 5) General Provisions
40 (a) Lapse of timeor failure to file notice of an injury sustained or
41 a hazard undergone as provided for in subdivision (1) of this
42 section or in subdivision (1) of section nine, as the case may be,
43 shall not be a bar to proceeding under either of said sections if such
44 member received payments on account of such injury or hazard
45 under the provisions of chapter one hundred and fifty-two, or in
46 case he was classified in Group 2, Group 3 or Group 4 and not
47 subject to the provisions ofchapter one hundred and fifty-two, if a
48 record of such injury sustained or hazard undergone is on file in
49 the official records of his department.
50 (b) Except where an official record of an injury sustained by a
51 member classified in Group 2, Group 3 or Group 4 exists as set
52 forth in paragraph (a) of this sub-division, the head of a depart-
-53 ment shall, within fifteen days of the receipt of knowledge of a
54 personal injury sustained by a member in his department as a result
55 of, and in the performance of, his duties, notify the board in writing
56 of the time, place, cause and nature of such injury, together with
57 such further information relative thereto as he may obtain. In such
58 case said notice shall have the same effect as though given by such
59 member as otherwise provided for in this section or in section nine.
60 6) Members burnishing Aid to Other Governmental Units.
61 (a) Any governmental unit may, by action of the executive or
62 board having jurisdiction in the commonwealth, the county com-
-63 missioners in a county, the mayor in a city, the board of selectmen
64 in a town, or by the action of any other executive or board having
65 jurisdiction, as the case may be, request and authorize any member
66 in service to go to the aid of a second governmental unit if in the
67 judgment of the head of the department in which such member is
68 regularly employed such action is necessary. While in the pertor-
-69 mance of his duties pursuant to such request and authorization
70 such member shall be subject to the provisions ot sections one to

twenty-eight inclusive, and shall have the same rights and privileges
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thereunder, as if performing the same duties within the scope of his
regular employment.

72
73

(b) The governmental unit so requesting such assistance shall
reimburse in full, in accordance with the provisions of this para-
graph, the first governmental unit for any pension payments law-
fully made from the system pertaining thereto on account of any
injuries suffered by such member in the course of rendering such
aid or on account of his death as the result of such injuries. The
treasurer ofthe first governmental unit shall annually, on or before
January fifteenth, upon the certification of the board of the sys-
tem from which such disbursements have been made, notify the
treasurer of the second governmental unit of the amount of reim-
bursement due therefrom for the previous fiscal year and such
latter treasurer shall forthwith take such steps as may be necessary
to insure prompt payment of such amount. All such payments due
under the provisions of this paragraph from the second govern-
mental unit shall be charged to the pension fund of the system
pertaining thereto, or if there is no such system then they shall be
paid by such governmental unit from a special appropriation, and
as received they shall be credited to or appropriated for the pension
fund of the system pertaining to the first governmental unit. In
default of any such payment, the first governmental unit may
maintain an action of contract to recover the same. This subdivi-
sion shall not be applicable to the Massachusetts Turnpike Author-
ity or its employees’retirement system, to the Massachusetts Hous-
ing Finance Agency or its employees’ retirement system, to the
Massachusetts Port Authority or its employees’ retirement system,
the Blue Hills Regional Vocational school retirement system, or to
the Greater Lawrence Sanitary District.

74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

100
7) Proration ofpension. In the event of a retirement where the

injury was sustained in a governmental unit other than that by
which the member is presently employed, the proration of the
pension portion of the retirement allowance shall be computed by
the actuary.

101
102
103
104
105
106 8) Any member who is totally and permanently incapacitated

from any gainful employment shall receive cost of living increases
equal to that which he would have received had he continued in
employment in the same grade.

107
108
109
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1 SECTION 5. Chapter 32 of the General Laws is amended by
2 inserting after section seven the following new section;
3 Section 7A. Disability.

4 (I) Regional Medical Panels.
5 (a) No member shall be retired for a disability under the provi-
-6 sions of section six or section seven unless he has been first exam-
-7 ined by an independent regional medical panel and unless a major-
-8 ily of the physicians on such panel, after such examination, shall
9 review the pertinent facts in the case, and conduct a hearing at

10 which time theapplicant and the employer may present written and
i I oral evidence to be reviewed in making a determination of the
12 member’s medical condition.
13 Such regional panel shall be appointed by the commissioner of
14 public employee retirement after consultation with representatives
15 of the Massachusetts Medical Society and the department ofpublic
16 health and shall consist of three registered physicians who shall be
17 selected for thepurpose of examining and reexamining the member
18 whose retirement is under consideration as follows; one physician
19 who shall act as chairman and two other physicians who shall, so
20 far as practicable, be skilled in the particular branch of medicine or
21 surgery involved in the case.
22 Under the provisions of this chapter said examinations shall be
23 conducted in accordance with the standards outlined by the com-
-24 missioner and adopted pursuant to rules and regulations under this
25 chapter.
26 (b) Any medical examination of any member under the provi-
-27 sions of sections six to eight, inclusive, shall be conducted as soon
28 as practicable and at a time and place convenient for all of the
29 interested parties, provided that such panel shall meet within a
30 region established by the commissioner of public employee retire-
-31 ment which in any event shall have a reasonable geographical
32 proximity to the employer and the member. The arrangements for
33 such examinations and hearing shall be made by the commissioner a
34 after sufficient notice of the administrative law magistrate and shall *

35 be conducted on a timely basis. In the case of any such examination
36 of an employee of the commonwealth the state retirement board
37 shall notify the state agency having jurisdiction over the said
38 employee to designate a physician to assist the state retirement
39 board in representing the commonwealth in the medical board
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hearing and provided further in the case ofany teacher, the school
committee or board of trustees having jurisdiction over such
teacher shall upon request of the teachers retirement board, desig-
nate a physician in representing the municipality or other govern-
mental body.

40
41
42
43
44

In the event the panel fails to meet within sixty days after
appointment by the commissioner to conduct their examination,
then the commissioner shall require the three physicians selected by
him to meet separately to conduct such examination and the
employer’s physician and the member’s physician shall have the
opportunity to attend said examination.

45
46
47
48
49
50
51 (c) The physicians composing the regional medical panel shall

conduct an evidentiary hearing on the application of the member as
a panel and may obtain x-ray plates or other medical evidence
which, in their judgment information is necessary to determine the
natural and proximate cause, nature and degree of disability of
such member. The member and the employer may each be repres-
ented by counsel. A physical examination of such member shall be
conducted by no less than two members of such medical panel.

52
53
54
55
56
57
58
59 The medical panel, after completing such examinations and

hearing pursuant to this section, shall within sixtydays report their
findings and recommendations to the administrative law magis-
trate. The required medical panel shall attach to their finding a
certificate, approved by the commissioner, certifying that the hear-
ing was conducted by all of the members of the panel at the same
time and place and the findings were arrived at independently of
each other and free of undue influence of any kind.

60
61
62
63
64
65
66
67 At the discretion of the member and his physician and the

employer and their physician, said physicians may be present and
may answer questions from the panel during the decision making
process of the panel; provided, that neither physician shall have a
vote in the final determination of such panel; and provided,
further, either physician may disagree with the findings of said
panel and may indicate such opinion by signing and noting their
objections on the appropriate medical certificate and by submitting
a written statement as to their medical opinion involving such case.

68
69
70
71
72
73
74
75
76 In addition to the findings required by section six and seven and

by this section each physician’s report shall contain the following: a
complete description of the physical examination given the

77
78
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79 memberand the results of the same; a description ofany injuries or
80 condition found; each and every fact upon which each medical
81 finding is based; a medical history of the patient, and an opinion as
82 to the most probable cause of the member’s injuries, based upon
83 evidence provided by the board or the parties as to how injury
84 occurred and the duties of the member. In making such report the
85 panel shall have access to the member’s medical records for thepast
86 ten years.

87 Upon receipt of such medical panel report, the administrative
88 law magistrate within thirty days notify the employee and govern-
-89 mental unit in writing of the panel’s finding.
90 The fees and expenses of physicians for service on any medical
91 panel and all expenses for obtaining x-rays or other medical evi-
-92 dence in connection with such examination shall upon the appro-
-93 val of the commissioner be paid by the commonwealth in accor-
-94 dance with a fee and expenses schedule established by the house
95 and senate committees on ways and means. Such fees of the physi-
-96 cian designated by the applicant which are not reimbursed by a
97 third party shall also be paid by the commonwealth in accordance
98 with said fee schedule. No such fees shall be paid unless the approp-
-99 riate certificate provided herein has been filed.
100 No physician participating in a medical panel pursuant to this
101 section shall be liable for any opinion or finding rendered pursuant
102 to such participation or any matter contained in the physician’s
103 report required by this section.
104 2) Disabilities; required findings. No disability shall be allowed
105 unless a majority of the medical panel provided for in paragraph(l)
106 shall, after an examination of the member, certify that the member
107 is incapacitated and that the incapacity prevents the member from
108 resuming his present position.
109 No total disability shall be allowed unless a majority of the
1 10 medical panel, after an examination of the member, shall certify

I I I that the member is totally incapacitated from gainful employment.
112 No disabilityretirement shall be allowed unless a majority of the

I 13 medical panel shall certify, after an examination of the member,
1 14 that the disability is likely to be permenant.
115 No accidental disability under section 7 shall be allowed unless a

I 16 majority of the medical panel shall certify that the incapacity is
117 such as might be the natural and proximate result of the accident or
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hazard undergone on account of which the accidental disability is
sought.

118
119

In any case in which a member is found to be less than totally
disabled each examining physician shall state in his report the per
cent of the member’s disability.

120
121
122

No disability shall be allowed unless an administrative law mag-
istrate shall find, thatafter such proof as may be required including
any facts presented by the parties, that the member is disabled, the
per cent of said disability, and in the case of an accidental disability,
that the incapacity was the natural and proximate cause of a hazard
undergone in the performance of the member’s official duties and
was sustained without serious and willful misconduct on the
member’s part. No disabilityretirement shall be allowed unless the
magistrate finds that the disability is likely to be permanent.

123
124
125
126
127
128
129
130
131

3) Procedure. The public authority having the financial respon-
sibilities for paying any allowance awarded by the magistrate shall
be a party to all proceedings before the administrative law magis-
trate. Any party aggrieved by the decision of an administrative law
magistrate may appeal within 30 days to the Superior Court. The
decision of the magistrate shall be upheld if it was supported by
substantial evidence.

132
133
134
135
136
137
138
139 Upon receipt of an application under section six, seven, oreight,

the board shall notify the Commissioner of Public Health, the
public authority referred to in this paragraph, and the division of
administrative law magistrates copies of any medical reports or
other documents or communication received by the board pursu-
ant to such application shall be sent to the parties and the division.
Copies ofany reports, orders, other documents or communications
received by or issued by the division relative to such application
shall be sent to the board and the parties.

140
141
142
143
144
145
146
147
148 4) Final Determination on Disability Applications. Under this

section the magistrate shall make a final determination of such
disability application within one hundred and eighty days of the
date of filing of such application except in the following
instances;

149
150
151
152
153 (a) the magistrate upon filing a written request outlining the

specific circumstances for such a waiver, is granted an extension for
a final determination by the commissioner or his designee; or

154
155
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156 (b) the regional medical panel is unable to complete its examina-
-157 lions and review and issue a written decision of the medical aspects
158 of the case and is granted an extension by the commissioner or his
159 designee.

1 SECTION 6. Chapter 32 of the General Laws is amended by
2 striking out section eight and replacing it with the following new
3 section eight;
4 I) Redetermination of Disability. The public authority referred
5 to in paragraph (3) of section seven A of this chapter may require
6 any member granted a disability under the provisions of section six
7 or seven who has not attained the maximum age for his group to
8 submit to a mental or physical examination once in each year
9 during the five-year period next succeeding the date of disability

10 and once in each three-year period thereafter by a medical panel
I 1 provided for in paragraph (1) ofsection seven A. Upon receipt ofa
12 written request thereafter the board shall order such examination.
13 If such member shall refuse to submit to any such required exami-
-14 nation, his disability allowance may be discontinued, and if such
15 refusal continues for one year thereafter all his rights in and to the
16 allowance shall be revoked.
17 (b) If as a result of the report of such medical panel or any other
18 evidence presented at a proceeding held in accordance with section
19 seven A the magistrate shall find that the member’s earning capac-
-20 ity has increased and that his percentage of disability has decreased
21 his allowance shall be reduced accordingly.
22 (2) The board shall order any member referred to in paragraph
23 (I) sub-paragraph (b) of this section to return and be restored to
24 active service in the same employment in which such member was
25 employed at the time of the granting of his disability allowance or
26 in similar employment in the same governmental unit if and when
27 such vacancy arises and
28 (a) in the case of a civil service position, take and pass a qualify-
-29 ing examination.
30 (b) be certified by the panel as being physically fit to resume the
31 tasks required.
32 (c) and in the case of a police officer or firefighter successfully
33 complete the course at the police or fire academy.
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If such member refuses to return to service or to file such infor-
mation as the board may require; it may revoke or suspend his
allowance. Each person receiving a disability allowance shall be
re-evaluated at least once every five years, unless a waiver is
obtained from the associate commissioner after a determination
that there exists no reasonable likelihood that such person will ever
be capable of additional gainful employment.

34
35
36
37
38
39
40

The public authority having financial responsibility for paying
any allowance awarded under this section or section six or seven of
this chapter, shall be a party to all proceedings under this section.

41
42
43

SECTION 7. Chapter 32 of the General Laws is amended by
inserting after section eight the following new section;

I
2
3
4

Section BA. An employee who has applied to a board for disabil-
ity benefits or who has been determined by a board to be disabled,
whether or not he is entitled to receive physical or vocational
rehabilitation services under chapter one hundred and fifty-two or
under a contract for disability insurance or administrative services
under this chapter, shall, if at any time the board has reason to
believe he may benefit from such services, be referred by the board
for diagnosis and recommendation to a rehabilitation facility
approved by the associate commissioner. If, after diagnosis, there
is reason to believe that a recommended course of treatment or
retraining will enable the employee to engage in full-time or part-
time employment, the board may require that he participate in such
a program. Payment of disability benefits may, at the discretion of
the board, be withheld from any employee who unreasonably
refuses to participate in such diagnosis, treatment or retraining
program.

5
6

7

8
9

10
II
12
13
14
15
16
17
18
19 The cost of diagnosis and the provision of rehabilitation services

under this section shall be paid or reimbursed from the disability
expense fund of the responsible governmental unit.

20
21
22 A board shall inform the personnel administrator of the com-

monwealth or the board or officer performing such functions of
any other governmental unit, as the case may be, whenever it shall
determine that an employee who has been disabled has become
qualified for re-employment, under the provisions of section forty
of chapter thirty-one.

23
24
25
26
27
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1 SECTIONS. Chapter 32 of the General Laws is hereby amend-
-2 ed by adding after section 94A thereof the following new
3 section:
4 Section 94 B. The Commissioner of Public Health shall establish
5 minimum physical fitness standards, including but not limited to
6 cardio-vascular standards, for members included in the scope of
7 section 94 of this chapter. He shall also establish standards for
8 mandatory physical fitness programs for such members to be
9 administered by appointing authority of such members. Members

10 shall not be subject to the provisions ofsection 94 if, during annual
I I physical examinations, they do not meet the fitness standards
12 established pursuant to this section or if they do not participate in
13 the fitness programs established pursuant to this section.

1 SECT lON 9. Section 94 of Chapter 32 is hereby amended by
2 striking in the first sentence thereof the words: “hypertension

or

1 SECTION 10. Chapter 41 of the General Laws is hereby
2 amended by striking out Section 111 F and inserting in place there-

at' the following

4 §1 11 F. Whenever a police officer or firefighter of a city, town or
5 fire or water district is incapacitated and unable to substantially
6 perform any duty which, in the opinion of the department head,
7 would be of value to the department, because of injury sustained in
8 the performance of his duty without fault of his own, or a police
9 officer or firefighter assigned to special duty by his superior officer,

10 whether or not he is paid for such special dutyby the city or town, is
1 1 so incapacitated because of injuries so sustained, he shall be
12 granted leave with compensation at the rate of seventy-two percent
13 of his gross base compensation which was in effect at the time of the

14 incapacity for the period of such incapacity; provided, that no such
15 leave shall be granted for any period after such police officer or
16 firefighter has been retired or pensioned in accordance with law or

17 for any period after a physician designated by the board or officer
18 authorized to appoint police officers or firefighters in such city,
19 town or district determines that such incapacity no longer exists.
20 At any time after a police officer or firefighter becomes incapaci-
-2 I tated and unable to substantially perform all of his regular duties,
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the board or officer authorized to appoint police officers or fire-
fighters may require that the police officer or firefighter reestablish
his right to compensation as provided under this section. If a police
officer or firefighter is required by the appointing authority to
reestablish his right to compensation as provided in the preceding
sentence, he or she shall have the burden of establishing each and
every fact which would have been necessary to grant leave under
this section in the first instance, and the fact that he or she had
previously been granted leave hereunder shall be of no significance.
No condition which may be subject to a presumption under the
provisions of section ninety-four of chapter thirty-two may be the
basis for leave under this section. All amounts payable under this
section shall be paid at the same times, and in the same manner as,
and for all purposes shall be deemed to be, the regular compensa-
tion of such police officer or firefighter. This section shall also
apply to any member of a fire department who is subject to the
provisions of chapter one hundred and fifty-two if he is injured at a
fire and if he waives the provisions of said chapter.
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Where the injury causing the incapacity of a firefighter or police
officer for which he is granted a leave and is paid compensation in
accordance with the provisions of this section, was caused under
circumstances creating a legal liability in some person to pay
damages in respect thereof, either the person so injured or the city,
town or fire or water district paying such compensation may pro-
ceed to enforce the liability of such person in any court of compe-
tent jurisdiction. The sum recovered shall be for the benefit of the
city, town or fire or water district paying such compensation,
unless the sum is greater than the compensation paid to the person
so injured, in which event the excess shall be retained by or paid to
the person so injured. For the purposes of this section, “excess”
shall mean the amount by which the total sum received in payment
for the injury, exclusive of interest and costs, exceeds the amount
paid under this section as compensation to the person so injured.
The party bringing the action shall be entitled to any costs re-
covered by him. Any interest received in such action shall be appor-
tioned between the city, town or fire or water district and the person
so injured in proportion to the amounts received by them respec-
tively, inclusive of interest and costs. The expense of any attorney’s
fees shall be divided between the city, town or fire or water district
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61 and the person so injured in proportion to the amounts received by
62 them respectively.
63 Whoever intentionally or negligently injures a firefighter or
64 police officer for which he is granted a leave and is paid compensa-
-65 tion in accordance with the provisions of this section shall be liable
66 in tort to the city, town or fire or water district paying such
67 compensation for all costs incurred by such city, town or fire or
68 water district in replacing such injured police officer or firefighter
69 which are in excess of the amount of compensation so paid.
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