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Wt)e Commontoealtf) of ftlaieteaefjugettg

In the Year One Thousand Nine Hundred and Eighty-Six.

y \ C T  CLARIFYING THE INNOCENT CWNER DEFENSE AND FURTHER 

PROVIDING FOR TIMELY AND EFFECTIVE CLEANUP OF OIL AND HAZARDOUS 

MATERIALS.

1 Whereas, the deferred operation of this act would tarri to

2 defeat its purpose, which is to provide funding and legislation

3 immediately for a hazardous waste discovery and cleanup program,

4 therefore it is hereby declared to be an emergency law, necessary for the

5 immediate preservation of the public convenience.

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION l Section 2 of Chapter 2IE of the General Laws is hereby
2 amended by inserting the following definitions: —

3 "Closure," the cessation of all operations on Class I real property

4 which involve the generation, manufacture, refining, transportation,

5 treatment, storage, handling, use, or disposed of oil or hazardous

6 materials, or any temporary cessation for a period of not less than two

7 years, or any other transaction or proceeding through which any facility

8 on Class I real property becomes non-operational.

9 "Feasible," a proposed interim or permanent remedial response action 

10 shall be deemed to be feasible unless: (i) the response action has not

I I been demonstrated in a field test to be effective for the purpose for

12 which it will be applied; (ii) implementation of the response action will

13 create ar.y other imminent, substantial or long-range hazard to health,

14 safety, public welfare or the environment; (iii) no type of employment or

15 consulting arrangement can be established to secure the services of

16 ~ individuals with the expertise needed to effectively implement the 

action; or (iv) the response action would be off-site disposal and no17
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18 off-site disposed facility is available in the Commonwealth or elsewhere

19 that is in full compliance with all applicable federal and state

20 requirements.

21 "Interim Remedial Response Action," that response action or response

22 actions which will, at a minimum, eliminate any substantial hazard to

23 health, safety, public welfare, or hazardous materials for an interim

24 period prior to the implementation of a permanent remedial response

25 action or response actions. An Interim Remedial Response Action or

26 actions may include, but not be limited to, containment or removal of oil

27 or hazardous material, relocation of residents, provisions for providing

28 alternative water supplies, and actions which will stabilize the site to

29 prevent human or animal contact with the contaminants.

30 "Long-term Hazard," a hazard which would present a significant or

31 otherwise unacceptable risk of harm to health, safety, public welfare, or

32 the environment if it continued to be present for any reasonably

33 foreseeable period of time.

34 "Oil and hazardous material report," a report, signed and stamped by

35 a Massachusetts registered professional engineer, who is experienced in

36 such examinations, that describes, in accordance with regulations of the

37 department, (1) the past use of a parcel of land, (2) whether oil or

38 hazardous material has been released, or has otherwise come to be

39 located, on the land, (3) the volumes, mobility or toxicity of any such

40 oil or hazardous material, and (4) whether public health, safety, or

41 welfare or the environment might be adversely affected by the presence of

42 any such oil or hazardous material.

43 "One-to-four family residence," a property used exclusively to

44 provide not more than four dwelling units, and including accessory land,

45 buildings or improvements incidental to said dwellings but not exceeding

46 four times the land area necessary to comply with applicable zoning for
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47 said one-to-four family residence as required by local ordinance or

48 by-law but not to exceed eight acres in size.

49 "Final Remedial Response Action," that response action or response

50 actions which ensures the attainment of a level of control of each

51 substance of concern at a site or in the surrounding environment such

52 that no such substance will pose an imminent, substantial or long-term

53 hazard. Such actions shall destroy, detoxify, neutralize, immobilize, or

54 otherwise render harmless such substances of concern at a site.

55 "Response action plan," a plan, signed and stamped by a

56 Massachusetts registered professional engineer, describing the response

57 actions necessary on real property to protect public health, safety, and

58 welfare and the environment, including, without limitation, a schedule

59 for completing each action and the method of financing each action.

60 "Transfer of recil property," conveyance of title to real property in

6! part or in whole, including without limitation, the purchase or sale,

62 sale and leaseback, or the subdivision into parcels pursuant to chapter

63 41, sections 8IK through 81GG of the General Laws, closure or abandonment

64 of the facility on the property, or the conversion of any facility from a

65 non-resiaential use into a residential use, or the construction of one to

66 four family residences on unoccupied land, or merger or acquisition of

67 the owner or operator of the facility on the property or bankruptcy of

68 the owner or operator, provided that in the case of bankruptcy, the cwner

69 or operator shall be deemed to transfer said real property thirty days

70 after commencement of a case under 11 U.S.C. section 101 et seq..

1 SECTION 2. Section 3 of Chapter 2 IE is herein amended by inserting

2 at the end thereof the following:—

3 (d) By September 15 of each year, the department shall publish an
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4 annual report describing the status of the program to fulfill the

5 requirements of this chapter.

6 5y September 15, 1587, as part of its first annual report, the

7 department shall: describe both past and current activities undertaken in

8 the Commonwealth since 1880 which are likely to have resulted in sites

9 including, but not limited to, those activities enumerated in the first

10 paragraph of section three A of Chapter 2IE of the General Lavs; specify

11 the criteria which the department will have developed by regulation to

12 determine whether any particular activity is likely to pose an imminent

13 or substantial hazard: for each type of activity specify the number of

14 locations which the department has identified to date which are likely to

15 be sites, the number it has assessed, the number it has confirmed to be

16 sites, and project the total number it will identify during the next year

17 of the program; specify the basis of its projections; and evaluate the

18 effectiveness of the comprehensive program to identify sites and describe

19 the department's plan for completing the program of confirming locations

20 pursuant to said section three A.

21 Each subsequent annual report shall update evaluation and planning

22 information and shall include a similar accounting of the numbers and

23 types of locations identified and investigated, the numbers and types of

24 sites confirmed to date, and the department's projections for the future.

1 SECTION 3. Section 3A of Chapter 2 IE of the General Laws is hereby

2 amended by inserting at the end of the first paragraph of said section
3 the following:—

The department shall review each site for which a final remedial 

 ̂ response plan is developed every three years at a minimum to determine

6 whether needed final remedial response actions are feasible. The times

7 for such reviews shall be specified in each plan. When the department

8 determines that a final remedied, response action needed at a site is
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9 feasible, the department shall ensure that such action is implemented in

10 an expeditious manner.

1 SECTION 4. Said Section 3A is hereby further amended by inserting

2 at the end of subsection (b) the following:—

3 Nothing in this section or chapter shall be deemed to authorize the

4 department to list for publication a one to four family residence that is

5 not a confirmed disposal site.

1 SECTION 5. Said Section 3A is hereby amended by inserting at the

2 end of subsection (c) the following:—

3 Any person who fails to report any such past practice in violation

4 of the department's requirement shall be liable for triple the cost of

5 any response action necessitated by said practice in addition to any

6 penalty or sanction imposed by this chapter.

1 SECTION 6. Section 4 of said Chapter 2IE is hereby amended in

2 subsection (c) by adding at the end thereof the following: —

3 in promulgating regulations deened necessary for the implementation

4 of this chapter, the department shall notify and consult with the

5 department of public health as to appropriate threshold levels of

6 hazardous waste amounts, concentrations or contamination and the extent

7 to which the remedial action is sufficient to reduce substantial hazards

8 to public health, safety, welfare and the environment.

1 SECTION 7. Chapter 2IE is hereby further amended by inserting after

2 Section 4 the following new sections:—

3 Section 4A. (a) For purposes of implementing this chapter, all

4 " parcels of real property in the Commonwealth, except those that have been
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5 exclusively a one-to-four family residence throughout the ownership of

6 the present owner, are hereby classified as set forth belcw. The

7 department shall adopt, and may amend and revise from time to time,

8 regulations to implement this section. Said regulations shall, without

9 limitation, be based upon the experience of the department in

10 implementing and enforcing this chapter and all other laws which the

11 department has authority or responsibility to implement or enforce. Hie

12 department may use two or four digit standard industrial codes in

13 describing real property uses in greater specificity.

14 (1) Class I property shall include all real property which, based on

15 its present use or its use at any time since 1880, is likely to contain

16 or does contain oil or hazardous material in amounts of concentrations

17 sufficient to require a response action to protect the public health,

18 safety, or welfare or the environment. Class I shall include, but r.ot be

19 limited to, such commercial and industrial uses as chemicals and allied

20 products, petroleum-related industries, leather and leather products

21 manufacturing, gasoline service stations, primary metal industries, motor

22 freight transportation and properties for which application has been made

23 for subdivision into five or more single family residences.

24 (2) Class II property shall include all real property which is not

25 otherwise classified which, based on its present use or its use at any

26 time since 1880, is not likely to contain oil or hazardous material.

27 Section 4B. (a) No person shall transfer any real property

28 included in Class I until an oil and hazardous material report complying

29 with regulations of the department has been submitted to the department

30 with respect to that property and the department has reviewed and

31 certified that report in accordance with this chapter and regulations of

32 the department. Such review shall be conducted by appropriate

33 scientific, technical and professional personnel. No person shall
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34 transfer a Class 1 property until application is made for the

35 Massachusetts Environmental Insurance Fund, as created by section 4H(a)

36 of Chapter 2IE, and payment of the appropriate assessment is made,

37 provided, hcwever, that in such cases where a person is meeting the

38 requirements of section 4E(c) of Chapter 21E, no application or

39 assessment has to be made or paid until the department determines the

40 response action is implemented satisfactorily. This section shall not

41 prevent or delay the closure of a facility when so ordered by the

42 department.

43 Any oil and hazardous material report prepared pursuant to the

44 provisions of sections 4B through 4E of this chapter shall be in

45 sufficient detail and include sufficient testing and analysis to

46 determine the full extent of contamination on a parcel and to enable the

47 department to mate any determination, certifications, or approvals

48 required by this chapter. Said reports shall include, but not be limited

49 to, a general description of the property and the surrounding area

50 including present and historical uses which would form a basis for an

51 opinion as to materials which are litely to have been released; a

52 description of the sources used to prepare such a use history; subsurface

53 exploration and sampling in number and location adequate to reasonably

54 " screen for and detect the presence of oil or hazardous material in the

55 soil and the groundwater on the site and qualitative screening analysis

56 for volatile organic carrpounds and such other hazardous materials as are

57 litely to have been released at the site; a plan shewing the location of

58 all sanpling points and a copy of all soil exploration or observation

59 well logs; copies of all laboratory analysis of the collected samples

60 from laboratories certified by the commonwealth to mate analysis and

61 other data developed during the course of performing the assessment as

62 well as a summary which accurately characterizes the condition of the

63 property, including the location and types of any oil or hazardous 

material on the property, or absence of any such materials. Each report64
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65 shall contain the verified statement of the registered professional

66 engineer who is experienced in such examinations that the report is a

67 full and accurate depiction of the condition of the property. The

68 department shall inpose requirements appropriate for reports for both

69 classes of property, with reports for Class I property being the more

70 detailed.

71 (b) The department shall establish by regulation, and after

72 consultation with the department of public health, threshold review

73 levels of oil and hazardous materials, specifying amounts and/or

74 concentrations. No later than 45 days after receiving a complete oil and

75 hazardous material report on Class X property which shows that oil or

76 hazardous material is absent, or present below said threshold levels, the

77 department shall act on it in writing stating the reasons for the actions

7g taken. No later than 90 days after receiving a complete oil and

79 hazardous material report that shows oil or hazardous material is present

80 at or above the threshold levels, the department shall act on it in

81 writing stating the reasons for the action taken. If certification is

82 granted, it shall be valid for a period of six months, unless extended by

83 the department based upon a finding that conditions on the property

84 leading to the certification have not changed. The certification shall

85 state that the oil or hazardous material report is in compliance with the

86 department's regulations, and whether oil or hazardous material exists on

87 the property in concentrations or amounts at or above the threshold

88 levels sufficient to require a response action to protect public health,

89 safety, or welfare or the environment in accordance with the standards of

90 section 4 (g).

91 (1) If the department determines that Class I land contains oil cr

92 hazardous material in concentrations or amounts sufficient to require a

93 response action to protect public health, safety, or welfare or the

94 environment in order to be in ocmpliance with section 4(g), such land 

shall be subject to the provisions of section 4E.95
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96 (2) If the department determines in writing that Class I property

97 does not contain oil or hazardous material in concentrations or amounts

98 sufficient to require a response action to protect public health, safety,

99 or welfare or the environment in compliance with section 4 (g), and the

100 owner of said property has caused a certified copy of said determination

101 to be recorded in the registry of deeds in the chain of title for the

102 land, the land shall be eligible for coverage by section 4G. If the

103 department has neither approved nor denied such certification within

104 forty days after said report has been submitted to the department, the

105 owner may file a request with the commissioner that the report be

106 certified. The commissioner shall make a determination on all such

107 requests within five days after said request is filed.

108 Section 4C. (a) Any person who owns Class I or Class II property

109 may submit an oil ard hazardous material report to the department at any

110 time.
111 (b) If an oil ard hazardous material report prepared for any Class

112 I or Class II property shows that such Class I or Class II property

113 contains oil or hazardous material in concentrations or amounts at or

114 above the threshold review levels specified in regulations of the

115 department, said property shall be subject to the provisions of section

116 4E.

117 (c) If any oil and hazardous material report prepared for any Class

118 I or Class II property shows that oil or hazardous material is absent, or

119 present in concentrations or amounts below the threshold levels specified

120 in regulations of the department, the person who owns the property may

121 submit the report to the department. If the department has certified

122 that the report is complete and in order, and if the owner of the

123 property has caused a notice of said report to be recorded in the

124 registry of deeds in the chain of title for the property, the property 

shall be eligible for coverage by section 4G.125
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126 (d) Ihe department shall conduct a random audit of oil and

127' hazardous material reports prepared under this section and shall disclose

128 its findings in the annual report made pursuant to paragraph (d) of

129 section three of chapter 21E.

130 Section 4D. If, in the course of doing work prior to, or for the

131 purpose of, preparing an oil or hazardous material report, or as a result

132 of reading an oil or hazardous material report, any person learns of a

133 site or a release or threat of release of oil or hazardous material, said

134 person shall immediately notify the department thereof in compliance with

135 section seven, unless such person knows that the department has already

136 received notice thereof, or unless section seven provides otherwise. Any

137 failure to give such notice shall constitute a violation of this section

138 and section seven.

139 Section 4E. (a) Except as otherwise provided in paragraph (c) of

140 this section, no person shall sell or otherwise transfer any Class I or

141 Class II real property for which an oil or hazardous material report has

142 been prepared that shows such property contains oil or hazardous material

143 in concentrations or amounts at or above the threshold levels specified

144 in regulations of the department until a response action plan complying

145 with this chapter and with regulations of the department has been

146 submitted to the department with respect to that property, and the

147 department has approved that plan in accordance with this chapter and

148 regulations of the department, and the cwner of the property has caused a

149 certified copy of said approval to be recorded in the registry of deeds

150 in the chain of title for the property. Ihe department shall review the 

1̂51 response action plan and may approve it if the department determines that

152 the carrying out of the plan will protect public health, safety, and

153 welfare and the environment in compliance with section 4(g), and

154 otherwise accomplish the purposes of this chapter. Ihe department may

155 impose reasonable terms and conditions on such approval, which terms and
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conditions shall be complied with. The schedule for completion of the 

plan shall be as expeditious as practicable, and shall be in compliance 

with the requirements set forth in section four. Hie response action 

plan shall provide that the persons responsible for the response action 

will reimburse the commonwealth for same or all costs, including fringe 

benefit and other indirect costs, incurred by the commonwealth in 

reviewing the response action plan, in overseeing its implementation, and 

in establishing its satisfactory completion. Prior to approval of a 

response action plan, or as a condition of such approval, the department 

may require the posting of evidence of financial responsibility for 

completion of the plan as approved by the department; provided that if 

the new owner is to carry out the response action there shall be evidence 

of financial responsibility. Such evidence of financial responsibility 

may be in the form of an escrow account, trust fund, letter of credit, or 

bond, or any other form acceptable to the department, provided that the 

evidence of financial responsibility shall assure that the money shall 

not be available for any other purpose without the prior written consent 

of the department. The department shall not approve a plan if it would 

result in the unjust avoidance of liability by any person.

(b) After the department has approved the response action plan, and 

a certified copy of said approval has been recorded in the registry of 

deeds in the chain of title for the property, said property may be 

transferred and any person who receives the property shall be liable to 

complete the response action plan in accordance with the terms and 

conditions of the department's approval. After the plan has been 

implemented to the satisfaction of the department, the property shall be 

eligible for coverage by section 4G.

(c) A person may sell or otherwise transfer any Class I or Class II 

property for which an oil or hazardous material report has been prepared 

that shows such property contains oil or hazardous materials in
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186 concentrations at or above the threshold levels specified in regulations

187 of the department prior to the approval of a response action plan, if:—

188 (1) the oil or hazardous material report prepared by a registered

189 professional engineer and an estimate of the cost of cleanup approved by

190 the department is first recorded with the department;

191 (2) the transferee provides financial security satisfactory to the

192 department (including cash, bond, or other acceptable security), in an

193 amount which, in the opinion of the department, will cover the required

194 response action as estimated by a contractor or an amount equal to the

195 fair market value of the property once the response action is completed;

196 provided that if the estimated cost of the required response action

197 cannot be determined by the department, the security shall be in an

198 amount equal to the value of the property once the required response

199 action has been taken; in the event that the transferee fails to complete

200 the required response action within the specific time limits imposed, the

201 department shall receive the financial security posted by the transferee;

202 (3) the transferee agrees to responsibility for the costs of the
203 required response action; and

204 (4) the transferee is not a person described in clauses two through

205 five of paragraph (a) of section five, or any type of corporation or

206 entity in common ownership with a person described in clauses two through
207 five of this section.

208 If a transfer of property occurs prior to the approval by the

209 department of a response action plan pursuant to this paragraph, all

210 other applicable provisions of paragraph (a) of this section shall apply
211 to said plan.
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2 12 The department shall adjust the amount of the financial security

2 11 required under this section once the response action plan is completed

214 and approved, in order to reflect actual costs. After the plan has been

215 implemented to the satisfaction of the department, the property shall be

216 eligible for coverage by Section 4G.

217 (d) Actions taken by the department pursuant to this section shall 

2 IX be subject to the provisions of section fourteen of Chapter 21E of the

2 19 General Laws.

220 (e) Nothing in this section shall relieve the transferor of any

221 liability if the financial security provided by the transferee is not

222 sufficient to cover the costs of the necessary response action.

223 Section 4F. (a) There is hereby imposed, in addition to the tax

224 levied under the provisions of chapter sixty-four D of the General Laws,

225 the tax levied under chapter five hundred and forty-six of the acts of

226 nineteen hundred and sixty-nine, and the assessment imposed under section

227 nineteen of chapter ____  of the acts of 1986, a Massachusetts

228 Environmental Security Assessment of fifteen cents for each thousand

229 dollars or a fractional part of consideration for the interest conveyed.

230 All provisions of said chapter sixty-four D relative to the collection,

231 payment, abatement, verification and administration of said assessment,

232 including penalties shall, so far as pertinent, be applicable to the

233 assessment imposed by this section; provided that revenues received under

234 the provisions of this section, shall be received by the commonwealth and

235 impressed with a trust on behalf of present and future transferors of

236 real property in the commonwealth and all said revenues shall be

237 transferred without appropriation to the Massachusetts Environmental

238 Security Administration Fund established by paragraph (b) of section 4H.

239 Within the first ten years of the implementation and collection of the

240 assessment created by this section, the administration fund, as created
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241 by section 4H(b) of chapter 21E, shall reimburse the general fund for the

242 amounts appropriated in section 21 of chapter ____  of the acts of 1986 in
243 ten equal annual payments.

244 (b) The secretary of administration and finance, acting pursuant to

245 section three B of chapter seven of the General laws and in consultation

246 with the department, shall establish a schedule of environmental security

247 premium fees to be paid by persons electing or having to avail themselves

248 of the limitations on liability provided by section four G. Said premium

249 fees may be based on the classification of the property, its valuation,

250 its acreage, and such other factors as the secretary of administration

251 and finance determines are relevant to the likelihood that future

252 response actions will be necessary on the property and to the likely

253 costs of such future response actions, and the schedule of fees may

254 provide for surcharges on properties that qualify for the liability

255 limitations of section four G on the basis of response actions that the

256 department designates as non-permanent. The schedule of premium fees

257 shall be set at levels intended to provide a fund adequate to cover all

258 future costs incurred by the commonwealth on account of response actions

259 on properties covered by section four G and paragraph (g) of section five

260 of chapiter 21E. The secretary of administration and finance shall review
261 and, if necessary, adjust the schedule of premium fees no less frequently

262 than every two years; provided, that as part of such review the secretary

263 shall commission, and consider the results of, an independent actuarial

264 review of the operation and condition of the environmental security

265 insurance fund established by paragraph (a) of section four H. If an

266 actuarial review indicates that the balance in the environmental security 

207 insurance fund that is not obligated to pay the anticipated costs of

268 known response actions exceeds ten million dollars, the secretary of

269 administration and finance shall direct the carptroller to use such

270 portion of said excess as is necessary to reimburse the general fund for

271 the amounts transferred to the insurance fund from the general fund by
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272 section 22 of chapter___  of the acts of 1986; said secretary shall then

273 adjust the schedule of fees to a level that is estimated to maintain the

274 unobligated balance in the fund at twenty-five million dollars.

275 (c) Any person electing or having to avail himself of the

276 limitations on liability provided by section four G shall pay the premium

277 fee applicable to his property, including any applicable surcharge, as a

278 condition of the limitation an his liabilities. Said premium fees shall

279 be received by the commonwealth impressed with a trust on behalf of the

280 class of persons whose liabilities are limited pursuant to section four G

281 or paragraph (g) of section five, and all said fees shall be transferred

282 without appropriation to the environmental security insurance fund

283 established by paragraph (a) of section four H.

284 Section 4G. Any person who rams or becomes the owner or operator

285 of any property after the occurrence of the events set forth in section

286 four B(b)(2), or in section four C(c), or in section four E, and who

287 elects or has to pay the premium fee applicable to said property pursuant

288 to section four F who can establish by a preponderance of the evidence

289 that: —

290 (1) The oil and hazardous material that caused the department to

291 take the response action had been placed on the site prior to the

292 submission of the oil and hazardous material report that was the basis of

293 the applicable events set forth in section four E or that said oil or

294 hazardous material was not used, stored or disposed of by him or by a

295 person with wham he has a contractual relationship or agreement, and

296 (2) the owner or operator is not a person described in clauses (2)

297 through (5) of paragraph (a) of section five, and
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298 (3) the oil and hazardous materials report was prepared in

299 accordance with this chapter and regulations, and

300 (4) there was no fraud or intentional or negligent misstatement of

301 material fact contained in the oil and hazardous material report that was

302 the basis of the applicable events set forth in section four E, and

303 (5) any required response action plan was carried out in full

304 compliance with the requirements of the department, and

305 (6) the owner or operator canplied with sections four D and seven,

306 shall not be liable for any costs incurred by the department for any

307 response action by the department on that site.

308 Section 4H. (a) There is hereby established a fund known as the

309 Massachusetts environmental security insurance fund, hereafter in this

310 section called the insurance fund. The insurance fund shall receive all

311 premium fees paid pursuant to paragraph (b) of section four F, any sums

312 recovered from responsible parties on account of response actions for

313 which a person's liability was limited pursuant to section four G or

314 paragraph (g) of section five, any amounts transferred to said insurance

315 fund from the general fund, and any interest earned on amounts held in

316 insurance fund. The department shall expend from the insurance

317 fund, without appropriation, such amounts as the department deems

318 necessary or appropriate for response actions for which a person's

319 liability is limited pursuant to section four G, or pursuant to paragraph

320 (g) of section five, including, without limitation, the hiring of such

321 employees, in accordance with a schedule approved by the secretary of 

^322 administration and finance and submitted to the house and senate

324 committees on ways and means, and the purchase of such equipment as the

325 department deems necessary or appropriate for such response actions;

326 provided, however, that the insurance fund shall reimburse the general

327 fund, in amounts to be determined annually by the comptroller, for all
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fringe benefit costs and other indirect costs paid from the general furd 

on account of response actions paid for by the insurance fund; and 

provided further, that the insurance fund will reimburse the general fund

for the amounts transferred by section 22 of chapter___of the acts of

1986, at such times and in such manner as provided in paragraph (a) of 

section four F.

(b) There is hereby established a fund known as the Massachusetts 

environmental security administration fund, hereafter in this section 

called the administration fund. The administration fund shall receive 

all revenues from environmental security assessments paid pursuant to 

paragraph (a) of section four F, any amounts appropriated to said 

administration fund, and any interest earned on amounts held in said 

administration fund. The department, without appropriation, shall expend 

from the administration fund such amounts as are necessary or appropriate 

for processing and review of oil and hazardous material reports and 

associated administrative costs; provided, however, that the 

administration fund shall reimburse the general fund for all fringe 

benefit costs and other indirect costs paid from the general fund on 

account of processing and review of oil and hazardous material reports 

paid for by the administration fund. The administration fund shall 

reimburse the general fund for the amounts appropriated by section 21 of

chapter____  of the acts of nineteen hundred and ei^ity six, at such

times and in such manner as provided for in paragraph (a) of section four 

F.

i

SECTION 8. Section 5 of Chapter 21E is hereby amended in the first 

sentence of paragraph (a) by inserting after the word "section," the 

woods "or in section four G". e

SECTION 9. Section 5 of Chapter 2IE is hereby further amended by 

striking out paragraph (d), and inserting in place thereof, the following

paragraph: —
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4 (d) Except where paragraph (g) of this section applies, any person

5 whose land has been the site of a release of hazardous material for which

6 the department has incurred costs for assessment, containment and removal

7 under section four and who can establish by a preponderance of the

8 evidence that he is otherwise eligible for the defenses set forth in

9 paragraph (c), shall be liable to the department for such expenses only

10 to the extent of the value of the property following the department's

11 assessment, containment and removal actions.

1 SECTION 10. Section 5(b) of Chapter 21E is hereby amended by

2 inserting at the end thereof the following:—

3 No person whose liability arises solely under clause 1 of paragraph

4 (a) shall be liable to any person whose liability arises under any of

5 clauses (2), (3), (4), or (5) of said paragraph (a).

1 SECTION 11. Section 5 of Chapter 21E is hereby further amended by

2 adding after paragraph (f), the following paragraph: —

3 (g) Any person who owns a one-to-four family residence that is a

4 site at which the department has incurred costs for response actions

5 shall not be liable to the department for those costs if he can establish

6 by a preponderance of the evidence that:—

(1) he is not a person described in clauses (2), (3), (4), or (5)

8 of paragraph (a); and

9 (2) the site was being used exclusively as a one-to-four family 

0 residence throughout his ownership; and

^  (3) he immediately notified the department of the presence of the

12 oil or hazardous material upon the site as soon as he had knowledge of it.
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13 If the department can establish by a preponderance of the evidence

14 that said owner knew or had reason to know of the presence of oil or

15 hazardous material on the site when he became owner of the residence, the

16 defense established by this subsection shall not apply.

1 SECTION 12. In order to expedite the implementation of sections 4A

2 through 4H of Chapter 21E, inserted by section seven of this act, the

3 department of environmental quality engineering, hereinafter called the

4 department, shall promulgate regulations as expeditiously as possible but

5 no later than within one year of the effective date of this act. Said

6 ' sections 4A through 4H of Chapter 21E and section 19 of this act shall

7 not take effect until the department has hired the necessary personnel to

8 implement said sections, and said regulations have been published in the

9 Massachusetts Register, provided that, for the limited purpose of

10 allcwing the department to promulgate said regulations, and take all

11 action necessary for such promulgation, said sections 4A through 4H shall

12 take effect on the effective date of this act. For the time period

13 between the enactment of this act and the promulgation and publication of

14 regulations as authorized by this section, the department shall review

15 the transfers of Class 1 type property that had occured during said

16 intervening period as a part of its hazardous waste site discovery

17 program authorized by section 3A of chapter 21E and include the results

18 of said review in its September fifteenth annual report in the year

19 following the publication of the regulations authorized by this section.

1 SECTION 13. The department shall, in consultation with the

2 department of food and agriculture, establish a hazardous waste discovery

3 program pursuant to lands under agricultural use within one hundred and

4 eighty days of the effective date of this act.

1 SECTION 14. The programs mandated by section 15 of Chapter 21E of

2 the Massachusetts General Laws shall be subject to appropriation.

e
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1 SECTION 15. The department shall promulgate by November 6, 1987

2 regulations specifying the terms and conditions of eligibility for and

3 use of the grants authorized in clause (c) of section 14 of chapter

4 twenty-one E.

1 SECTION 16. The provisions contained within paragraph (a) of

2 section 4F of Chapter 21E, and section 4H(b) of said chapter 2IE, that

' 3 alllow the department of environmental quality engineering to expend

4 without appropriation revenues authorized under said sections shall

5 expire three years after the effective date of this act. The assessment

6 authorized by said section 4F shall continue but any expenditures shall

7 be subject to appropriation after three years after the effective date of

8 this act. The department shall submit biannual reports to the secretary

9 of administration and finance and the house and senate committees on ways

10 and means detailing the nature and the uses of expenditures authorized

11 under said section 4F(a) until such funds became subject to appropriation.

1 SECTION 17. In carrying out the provisions of chapter 2IE

2 pertaining to the assignment of liability and the recovery of costs

3 expended by the state in cleaning up hazardous waste disposal sites, the

4 department of environmental quality engineering shall maximize its

5 efforts in collecting such funds as are owed to the state by parties

6 liable for such state-funded cleanup costs, including the initiation of

7 legal proceedings and the utilization of lien provisions afforded the

8 department under applicable federal and state laws. The department is

9 hereby authorized to utilize funds provided within this act under

10 sections 21 and 22 of this act in furtherance of its collection and legal 

(0' ‘ 1 recovery efforts. The department shall coordinate its efforts with the

12 Attorney General of the Commonwealth in recovering such costs and shall

13 submit a report on its efforts to date and plans for additional recovery

14 efforts, including balances outstanding and amounts reoovered to date, to 

the secretary of administration and finance and the house and senate15
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16 committees on ways and means within ninety days of the effective date of

17 this act.

1 SECTION 18. No premium fee pursuant to section 4F of chapter 21E

2 assessed before July 1, 1988 for any property, exclusive of any surcharge

3 based on the non-permanent character of a response action, shall exceed

4 five and one half one-hundredths of one percent of the fair market value

5 of the property.

1 SECTION 19. (a) There is hereby imposed, in addition to the tax

2 levied under the provisions of chapter sixty-four D of the General Laws,

3 the tax levied under chapter five-hundred forty-six of the acts of

4 nineteen hundred and sixty-nine, and the assessment imposed under

5 paragraph (a) of section four F of chapter twenty-one E of the General

6 laws, a registry modernization assessment of two cents for each thousand

7 dollars or fractional part of consideration for the interest conveyed.

8 All provisions of said chapter sixty-four D relative to the collection,

9 payment, abatement, verification and administration of said assessment,

10 including penalties, shall, so far as pertinent, be applicable to the

11 assessment imposed by this section; provided that revenues received under

12 the provisions of this section shall be deposited in the fund created by

13 by subsection (b) of this section.

14 (b) There is hereby established a fund known as the Registry of

15 Deeds Modernization Fund, hereafter in this section called the registry

16 fund. The registry fund shall receive all revenues from the registry

| 7 modernization assessment as established by this section, any amounts

appropriated to said registry fund and any interest earned on amounts

19 held in said registry fund. Amounts contained within said registry fund

20 shall only be expended by the secretary of administration and finance 

2 | after prior written approval of the house and senate committee on ways

and means for modernization and computerization of the registries of22
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23 deeds; provided that said secretary shall equitably distribute said sum

24 among the registries of deeds for implementation of modernization plans

25 as submitted to said secretary and the house and senate committees on

26 ways and means by the registries of deeds. Said registry modernization

27 assessment shall expire at the beginning of the fiscal year subsequent to

28 the determination of the commissioner of revenue that the amount of said

29 assessment revenues has exceeded six million dollars.
•V

1 SECTION 20. The sum of one million five hundred thousand dollars

2 is hereby appropriated from the general fund to the department of

3 environmental quality engineering for the purpose of carrying out the

4 provisions of section three A  of said chapter twenty-one E. This

5 appropriation shall expire on June 30, 1989.

1 SECTION 21. The sum of two million dollars is hereby appropriated

2 ~ from the general fund to the Massachusetts environmental security

3 administration fund established by section 4H(b) of chapter twenty-one E.

4 The sum of two million dollars may be expended by the department, without

5 appropriation, from the environmental security administration fund for

6 program development costs, processing and review of oil and hazardous

7 material reports, associated administrative costs, and reimbursements to

8 the general fund, as authorized by said section 4H(b). This

9 appropriation shall be reimbursed by the adminstration fund to the

10 general fund, without interest, in accordance with the provisions of

11 paragraph (a) of section four F of chapter 21E.

1

3

4

5

SECTION 22. The sum of five million dollars is hereby transferred 

from the general fund to the Massachusetts environmental security 

insurance fund established by section 4H(a) of chapter 21E, said sum to 

be raised by the sale of notes and bonds as authorized by sections 23 and 

24 of this act. Said sums are for the purpose of establishing the
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environmental insurance fund. Said sum shall be reimbursed to the 

general fund in accordance with the provisions of section 4F(b) of said 

chapter twenty-one E.

SECTION 23. In addition to any federal funds received, the state 

treasurer may borrow from time to time on credit of the commonwealth such 

sums of money as may be necessary for the purposes of meeting payments 

authorized by section 22 of this act, and may issue and renew from time 

to time notes of the commonwealth therefore, bearing interest payable at 

such times and at such rates as shall be fixed by the state treasurer. 

Said notes may be issued and may be renewed one or more times for such 

terms, not exceeding one year, as the governor may recanmend to the 

general court in accordance with the provisions of Section 3 of Article 

I2dl of the Amendments to the Constitution of the Commonwealth, but the 

final maturities of such notes shall be not later than June thirtieth, 

nineteen hundred and ninety-three.

SECTION 24. To meet a portion of the expenditures necessary in 

carrying out the provisions of section 22 of this act, or to refinance 

notes issued as provided in section 23 of this act, the state treasurer, 

upon request of the governor, shall issue and sell bands of the 

commonwealth, registered or with coupons attached, as he deems best, to 

an amount to be specified by the governor from time to time, but not 

exceeding, in the aggregate, the sum of five million dollars. All bonds 

so issued by the commonwealth, as aforesaid, shall be designated on their 

face, Massachusetts Environmental Security Insurance Fund loan, Act of 

1986, and shall be issued for such maximum terms of years, not exceeding 

fifteen years, as the governor may recommend to the general court 

pursuant to Section 3 of Article IXEI of the Amendments to the 

Constitution of the Commonwealth; provided, however, that all such bonds 

shall be payable not later than June thirtieth, two thousand and one.

All interest and payments on account of principal of such obligations
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16 shall be payable from the General Fund. Die initial maturities of such

17 bonds shall be payable not later than one year from the date of issue

|8 thereof, and the entire issue not later than June thirtieth, two thousand 

19 and one.

1 SECTION 25. The department of environmental quality engineering is

2 hereby authorized and directed to expend a sum not exceeding twenty

3 million dollars to meet the expenditures necessary for the purposes of

4 carrying out the actions authorized by section four of chapter 21E, to be

5 raised by the sale of notes and bonds authorized by sections 26 and 27 of

6 this act. Said funds shall be in addition to any funds previously

7 authorized for the purposes of section four of said chapter 21E.

1 SECTION 26. In addition to any federal funds received, the state

2 treasurer may borrow from time to time on the credit of the commonwealth

3 such sums of money as may be necessary for the purposes of meeting

4 payments authorized by section 25 of this act, and may issue and review’

5 from tine to time notes of the commonwealth therefore, bearing interest

6 payable at such times and at such rates as shall be fixed by the state

7 treasurer. Said notes may be issued and may be renewed one or more times

8 for such terms, not exceeding one year, as the governor may recommend to

9 the general court in accordance with the provisions of Section 3 of

10 Article IXEI of the Amendments to the Constitution of the Commonwealth,

11 but the final maturities of such notes shall be no later than June

12 thirtieth, nineteen hundred and ninety-three.

1 SECTION 27. To meet a portion of the expenditures necessary in

2 carrying out the provisions of section 25 of this act or to refinance

3 notes issued as provided in section 26 of this act, the state treasurer,

4 vpon request of the governor, shall issue and sell bonds of the

5 commonwealth, registered or with coupons attached, as he deems best, to

6 an amount to be specified by the governor from time to time, but not
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7 exceeding, in the aggregate, the sum of twenty million dollars. All

8 bonds so issued by the commonwealth, as aforesaid, shall be designated on

9 their face, Hazardous Waste Response Program, Act of 1986, and shall be 

10 issued for such terms of years, not exceeding thirty-five years, as the 

1| governor may recommend to the general court pursuant to Section 3 of

12 Article LXII of the Amendments to the Constitution of the Commonwealth;

13 provided, however, that all such bonds shall be payable no later than

14 June thirtieth, two thousand and twenty. All interest and payments on

15 account of principal of such obligations shall be payable from the

16 general fund. Bonds and the interest thereon issued under the authority

17 of this section, notwithstanding any other provisions of this act, shall

18 be general obligations of the commonwealth. Hie initial maturities of

19 such bonds shall be payable not later than one year from the date of

20 issue thereof, and the entire issue not later than June thirtieth, two

21 thousand and twenty. Where the department of environmental quality

22 engineering has expended sums authorized pursuant to this act and said

23 sums or any portion thereof are recovered in an action pursuant to

24 section 11 of chapter 21E of the General Laws, such recovered sums shall

25 be available and ray be expended pursuant to this section by the

26 department of environmental quality engineering.

27 The department may, as necessary to carry out the provisions of

28 this act, enter into contracts for consultant services, including but not

29 limited to, engineering, technical, legal, administrative, accounting,

30 community relations, financial, management and investigatory functions

31 and may acquire personal property and interests in real estate by lease,

32 purchase or eminent domain under the provisions of chapter seventy-nine

33 of the General laws and may pay relocation benefits required by state and

34 federal law.

1 SECTION 28. For any cost incurred by the commonwealth prior to the

2 effective date of this act for a response action at a property devoted
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3 exclusively to one-to-four family residential use and where the owner of

4 said property can establish by a preponderance of the evidence that:—

5 (1) he is not a person described in paragraph (a) of section 5 of

6 Chapter 21E of the General laws, or in paragraph (g) of said Section 5;

9

(2) he immediately notified the department of the presence of the 

oil or hazardous material upon the site as soon as he had knowledge of 

it, said person shall not be liable for such costs.

10 If the department can establish by a preponderance of evidence that

11 said owner knew or had reason to knew of the presence of oil or hazardous

12 material ipon the site when he became the owner of the property, the

13 exenption from liability established by this section shall not apply.

1 SECTION 29. There is hereby appropriated from the general fund the

2 sum of twenty-one million dollars vhich shall be available without

3 further appropriation to the department of environmental quality

4 engineering for the of purpose carrying out actions authorized by section

5 four of chapter 21E of the General Laws, and said department is hereby

6 authorized and directed to expend said sum for said purposes.

SECTION 30. Notwithstanding any general or special law to the 

contrary, at such time as the revenues provided pursuant to the last 

sentence of the last paragraph of section one of chapter forty-five of 

the acts of nineteen hundred and thirty-two, as most recently amended by 

section ten of chapter four hundred and five of the acts of nineteen 

hundred and eighty-five, are received by the commonwealth, said revenues 

shall be deposited in the general fund as reimbursement for the 

appropriation authorized in section 21 of this act.
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SECTION 31. Notwithstanding any general or special law to the 

contrary, at such time as the revenues provided pursuant to the last 

sentence of section eight of chapter forty-three of the acts of nineteen 

hundred and thirty-four, as most recently amended by section fifteen of 

chapter four hundred and five of the acts of nineteen hundred and 

eighty-five, are received by the commonwealth, said revenues shall be 

deposited in the general fund as reimbursement for the reimbursement for 

the appropriation authorized in section ?? of this chapter. t
SECTION 32. The funds appropriated by section ?? of this act shall 

be available for expenditure throui^i June thirtieth, nineteen hundred and 

ninety-five.

SECTION 33. The provisions of this act are severable, and if any 

of its provisions or an application thereof shall be held 

unconstitutional by any court of competent jurisdiction, the decision of 

such court shall not affect or inpair any of the remaining provisions or 

other applications thereof.
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