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To the Honorable Senate and House of Representatives:

Pursuant to the authority vested in me by Article 56 of the
Amendments to the Massachusetts Constitution, I am returning
for amendment H. 549, An Act Prohibiting Search and Seizure of
Certain Property in the Custody of Persons of Certain
Confidential Relationships.

The purpose of H. 549 is to protect the private,
confidential relationships between the professionals covered
and their clients, patients, or penitents. The bill does not
confer any new substantive right on these professionals, but
rather alters the procedures by which evidence may be obtained
from them.

Under current law, a search warrant may be issued by a
clerk magistrate if it is supported by probable cause that the
person is in possession of evidence of a crime. Under H. 549,
unless there is probable cause that the affected professional
himself has committed a crime (in which case a search warrant
may be issued), the seeker of the material must obtain a
subpoena. The holder of the material may then decline to
produce it and instead request a judicial hearing to argue that
the material is privileged and should not be compelled. The
opportunity to make such an argument in advance of seizure of
the material is not available with search warrants.
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H. 549 is designed to protect against the situation in
which police executing a search warrant may look through many
documents, both privileged and unprivileged, relating to
clients who are not even the subject of the documents sought,
and then must make on-the-spot decisions as to what should or
should not he seized. As currently drafted, however, H. 549 is
overly broad, and instead of simply accomplishing the desirable
goal of protecting the privileged relationships covered, it
will have the unintended effect of resulting in the loss of
evidence not protected by any privilege. For example, a murder
weapon or other instrumentality of a client's crime given by a
client to his lawyer could not be the subject of a search
warrant.

GOVERNOR



HOUSE No. 6574 [December 1986]2

I am therefore proposing an amendment that would make the
bill cover documentary evidence only (as opposed to other
objects such as cars and guns) and would allow issuance of a
search warrant if a judge is satisfied that there is probable
cause to believe that without a search warrant the evidence
would be destroyed.

House 549, therefore, should be amended to read as follows:

Chapter 276, Section 1, is hereby amended by adding the
following paragraph:

Notwithstanding the foregoing provisions of this section,
no search and seizure without a warrant shall be conducted, and
no search warrant shall issue for any documentary evidence in
the possession of a lawyer, a psychotherapist, or a clergyman,
including an accredited Christian Science practitioner, who is
known or may reasonably be assumed to have a relationship with
any other person which relationship is the subject of a
testimonial privilege, unless, in addition to the other
requirements of this section, a justice is satisfied that there
is probable cause to believe that the documentary evidence will
be destroyed, secreted, or lost in the event a search warrant
does not issue. Nothing in this paragraph shall impair or
affect the ability, pursuant to otherwise applicable law, to
search or seize without a warrant or to isue a warrant for the
search or seizure of any documentary evidence where there is
probable cause to believe that the lawyer, psychotherapist, or
clergyman in possession of such documentary evidence has
committed, is committing, or is about to commit a crime. For
purposes of this paragraph, "documentary evidence" includes,
but is not limited to, writings, documents, blueprints,
drawings, photographs, computer printouts, microfilms. X-rays,
files, diagrams, ledgers, books, tapes, audio and video
recordings, films or papers ofyflny type or description.

I urge your favorable/'consideration of btfCiTj
amendment. / / fi / /
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