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To the Honorable Senate and House of Representatives:

Pursuant to the authority vested in me by Article 56 of the
Amendments of the Massachusetts Constitution, I hereby return
for amendment House 2067, entitled "An Act Relative To The
Assurance Fund Of The Land Court".

Section 101 of chapter 185 of the General Laws now provides
that a person who has suffered loss, damage, or deprivation of
land by the registration of another as owner of the land,
whether through fraud or through error, may bring a contract
action in the superior court to recover compensation from the
assurance fund. The assurance fund consists of money paid upon
the registration of land or interests in land. The aggrieved
party must first exhaust any other remedy before seeking
recovery from the assurance fund.

House 2067 would change the assurance fund provisions of
Chapter 185 in several ways. At present, section 101 applies
only to persons who suffer loss, damage or deprivation of land
"after the original registration of land". By eliminating
these words from the section, H. 2067 would provide a statutory
remedy for persons injured by original registration proceedings.
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Removing this limitation on recovery is a salutary change.
In addition, however, H. 2067 would remove the requirement that
a plaintiff exhaust other remedies before seeking recovery from
the assurance fund, and would also remove as a potential
defendant in the contract action any person whose fraud or
negligence caused the plaintiff's loss. I do not belief it is
appropriate for fraudulent defendants to be shielded from suit
in this manner, at the potential expense of contributions to
the assurance fund.
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I therefore recommend that H. 2067 be amended to read as
follows:

SECTION 1. Chapter 185 of the General Laws is hereby
amended by striking out section 101, as appearing in
the 1984 Official Edition, and inserting in place
thereof the following section:-

Section 101. A person who, without negligence on
his part, sustains loss or damage by reason of any
error, omission, mistake or misdescription in any
certificate of title or in any entry or memorandum in a
registration book, or a person who, without negligence
on his part, is deprived of land or of any estate or
interest therein, by the registration of another person
as owner of such land or of any estate or interest
therein, through fraud or in consequence of any error,
omission, mistake or misdescription in any certificate
of title or in any entry or memorandum in a registration
book may institute an action in contract in the superior
court for compensation from the assurance fund for such
loss, damage or deprivation; but a person so deprived
of land or of any estate or interest therein, having a
right of action or other remedy for the recovery of
such land, estate or interest, shall exhaust such remedy
before resorting to the action of contract herein
provided. This section shall not deprive the plaintiff
of any action of tort which he may have against any
person for such loss or damage or deprivation of land
or of any estate or interest' therein. But if the
plaintiff elects to pursue hi-s' remedy in tort, and also
brings an action of contract^!'under this chapter, the
action of contract shall ,
result of the action of tort
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