
HOUSE . . . . No. 1472
By Mr. Graham of Boston, petition of Frank W. Crimp and others

relative to furnishing of performance bonds in contracts for public
works and to fair competition for bids on such construction. State
Administration

In the Year One Thousand Nine Hundred and Fifty-One.

An Act relative to the furnishing of certain per-

formance BONDS IN CONNECTION WITH CONTRACTS

FOR CERTAIN PUBLIC WORKS, AND RELATIVE TO FAIR

COMPETITION FOR BIDDERS ON THE CONSTRUCTION,

RECONSTRUCTION, ALTERATION, REMODELING OR RE-

PAIR OF CERTAIN PUBLIC WORKS BY THE COMMONWEALTH

OR ANY POLITICAL SUBDIVISION THEREOF.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section 44A of chapter 149 of the
2 General Laws, as amended by chapter 480 of the
3 acts of 1939 and chapter 699 of the acts of 1941 is
4 further amended by striking out, in line 2, the words
5 “public building” and inserting in place thereof the
6 word: structure, and by striking out, in lines
7 11, 12, 13 and 14 the words “in case no substitution
8 of sub-contractors is made in accordance with sec-
-9 tion forty-four C, or whose original or adjusted bid
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10 is the lowest of such bidders in the event of sub-
-11 stitution or substitutions”, —so as to read as
12 follows; Section J+J+A. Every contract for the
13 construction, reconstruction, alteration, remodeling
14 or repair of any structure by the commonwealth,
15 or by any county, city, town, district, board, com-
-16 mission or other public body and estimated to cost
17 more than five thousand dollars in the case of
18 the commonwealth, and more than one thousand
19 dollars in the case of any county, city, town, dis-

-20 trict, board, commission or other public body, shall
21 be awarded on the basis of competitive bids to the
22 lowest responsible and eligible bidder. The term
23 “lowest responsible and eligible bidder,” as used
24 herein and in sections forty-four B to forty-four D,
25 inclusive, shall mean the bidder whose bid is the
26 lowest of those bidders possessing the skill, ability
27 and integrity necessary to the faithful performance
28 of the work. Essential information in regard to such
29 qualifications shall be submitted in such form as the
30 awarding authority may require. The awarding
31 authority shall reserve the right to reject any or
32 all bids, if it be in the public interest so to do.

1 Section 2. Section 448 of said chapter 149,
2 as amended by chapter 480 of the acts of 1939 is
3 further amended by inserting the letter (A) after
4 the words “Section 448” in the first line and by
5 adding the following paragraphs after line 32:
6 (B ) Every proposal of such principal and minor
7 sub-contractors as are designated in the proposal
8 form referred to in section forty-four C shall be
9 accompanied by cash or a certified check on, or a

10 certificate of deposit issued by, a responsible bank
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41 proposal for any work referred to in section forty-
-42 four A shall be accompanied by cash or a certified
43 check on, or a certificate of deposit issued by, a
44 responsible bank or trust company, payable to the
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commonwealth, county, city, town, district, board,
commission or other public body in the name of
which the contract for the work is to be done. The
amount of such cash, check or certificate shall be
not less than three per cent of the value of the pro-
posed work, as estimated by the awarding authority
but in no event less than one hundred dollars nor
more than fifty thousand dollars. The awarding
authority concerned may, at its option, prescribe
and receive a bid bond in lieu of cash, certified check
or certificate of deposit.
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All such bid deposits on any such proposed work,
except those of the three lowest responsible and
eligible bidders, shall be returned within two days,
Sundays and holidays excluded, after the opening
of proposals therefor. The award of any contract
referred to in section forty-four A shall be made
within thirty days after the opening of bids therefor,
or, if governmental approval is required, within
thirty days after such approval. All bid deposits
on any such proposed work shall be returned upon
the execution and delivery of the contract therefor,
or, if no award is made, then at the expiration of
thirty days after the opening of the bids therefor,
or, if governmental approval is required, within
thirty days after such approval. If the successful
bidder on any such proposed work fails to execute
the contracts therefor in accordance with its terms,
an award shall be made to the next lowest responsible
and eligible bidder thereon. Should any bidder on
any such proposed work to whom an award is made
fail to enter into the contract therefor within ten
days after notice of the award has been mailed to
him, the amount so received from such bidder
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through his cash, certified check, bid bond or certifi-
cate of deposit shall become and be the property
of the said commonwealth, county, city, town,
district, board, commission or other public body as
liquidated damages; provided, that, in case of
death, disability or other unforeseen circumstances
affecting the bidder such cash, certified check, bid

79
80

81
S2

83

84
85

deposit may be returned tobond or certificate of
him.

86

87

of such principal and minor
designated in the proposal

(B ) Every proposal
sub-contractors as arc

88

89

form referred to in section forty-four C shall be90

?ompanied by cash or a certified check on, or a91

tificate of deposit issued by, a responsible bank92

)r trust company, payable to the commonwealth,
■ounty, city, town, district, board, commission or

93

94
her public body in the name of which the contract95

r the work is to be done. The amount of such96
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per cent of the value of the proposed work, but in
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no event less than one hundred dollars nor more
than fifty thousand dollars. The awarding au-
thority concerned may, at its option, prescribe and
receive a bid bond in lieu of cash, certified check
or certificate of deposit.

99
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104 All such sub-contractor’s bid deposits except those

of the three lowest bidders, who have complied with
the requirements of section forty-four C, shall be
returned within two days, Sundays and holidays
excluded, after the opening of such proposals.
Should any sub-bidder who receives a notice of
selection fail to enter into a sub-contract or deliver
a performance bond in accordance with the require-
ments of section forty-four C, subsection (E), the
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113 amount so received from such sub-bidder through
114 his cash, certified check, bid bond or certificate of
115 deposit shall become and be the property of the said
116 commonwealth, county, city, town, district, board,
117 commission or other public body as liquidated
118 damages; provided, that, in the case of death,
119 disability or other unforeseen circumstances affec ting
120 the sub-bidder, such cash, certified check, bid bond
121 or certificate of deposit may be returned to him.

1 Section 3. Section 44C, subsection {A) of said
2 chapter 149 as amended by chapter 480 of the acts
3 of 1939 is hereby further amended by striking out
4 subsection (H) and inserting in place thereof the
5 following:
6 Section 44C. With respect to each proposal
7 subject to section forty-four B, the following pro-
-8 cedure shall be followed and all bidders shall be
9 notified to that effect:

10 (A) Bids from general contractors shall be for
11 the complete project as specified and the general
12 contractor shall be selected on the basis of such bid.
13 The awarding authority shall designate in the
14 proposal form all principal sub-contractors and such
15 minor sub-contractors as it deems necessary. The
16 general contractor shall include in his proposal the
17 names of all such designated sub-contractors and
18 the amounts of their bids.

1 Section 4. Section 44C, subsection (B) of said
2 chapter 149, as amended bj" chapter 480 of the acts
3 of 1939, and chapter 699 of the acts of 1941 is further
4 amended by striking out the word “record’ in
5 line 2 and inserting in place thereof the words:
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6 exact duplicate, —by inserting after the word
7 “The” in line 10 the word: place, —by adding
S after the word “specifications” in line 11 the words:
9 covering work for which sub-bids are to be hied,

10 by striking out the word “recorded” in line 11 and
11 adding in place thereof the words: so hied with
12 the awarding authority, by striking out the words
13 “the selection of” in line twelve and adding in place
14 thereof the words: a contract award is made to,

15 by inserting after the word “endorse” in line 16 the
16 words: the envelope in which, —by inserting
17 between the words “the” and “copy” in line 16
18 the word: duplicate, and by striking out the
19 words “without the consent of the undersigned”

20 in lines 20 and 21 and inserting between the words
21 “such” and “copy” in line 21 the words: envelope
99 onrl qc frv eic frJlnwc* ( All ruMTimnnland, —soas to read as follows: - (B ) All principal
23 and such minor sub-contractors as are designated

24 in the proposal form shall deliver or mail to the
25 awarding authority exact duplicate copies of all

26 bids sent by them to the general contractor. All
27 such bids shall be in sealed envelopes, plainly marked
28 on the outside with the sub-contractor’s name, and
29 shall also have marked on the outside the name or
30 names of bidders they include in their bids for any
31 portion of the work, involving labor and materials.
32 All such bids shall be in the possession of the award-
33 ing authority, and delivered or mailed to the general
34 contractor, by twelve o’clock noon at least two
35 days before the date for receipt of general contract
36 proposals. The place, date and time limit for
37 receipt of such bids shall be stated in each section
38 of the specifications covering work for which sub-
39 bids are to be hied. No sub-bids hied with the
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40 awarding authority shall be opened by the awarding
41 authority until after a contract award is made to
42 the general contractor.
43 No sub-bid shall be considered in the final selection
44 of sub-bidders, as hereinafter described, except
45 those filed with the awarding authority as above
46 provided.

47 Each sub-bidder shall endorse the envelope in
48 which the duplicate copy of his bid filed with the
49 awarding authority as follows: “The above pro-
-50 posal is being sent to the following general bidders:
51
52 The proposal may not be used by any other general
53 contractor,” and sign such envelope and copy.

1 Section 5. Section 44C, subsection (C) of said
2 chapter 149, as amended by chapter 480 of the
3 acts of 1939, as further amended, by striking out
4 subsection (C) and inserting in place thereof the
5 following:
6 (C) The names of all sub-bidders who have con-
-7 formed to the requirements of subsection (B),
8 together with the limitations as set forth on the
9 envelope filed with the awarding authority, above,

10 shall be mailed to the general contractors bidding
11 on the project not later than midnight of the day
12 such sub-bids are to be received by the awarding
13 authority, and no sub-bidder not included on such
14 list shall be used by the general contractor in his bid.

1 Section 6. Section 44C, subsection (D) of said
2 chapter 149, as amended by chapter 480 of the acts
3 of 1939 and chapter 699 of the acts of 1941, is further
4 amended by striking out subsection (D) and inserting
5 in place thereof the following:
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6 (D) If after the award of the contract to the
7 general contractor as set forth in section forty-four A,

sub-contractors other than
general contractor in his

8 it be decided to consider
9 the ones named by the

10 proposal, the awarding
11 contractor to whom a

authority, and the general
contract award has been

12 made shall jointly consider the names of all proposed
13 sub-bidders and their amounts as given in the said
14 general contractor’s proposal. Any agreement
15 between the awarding authority and the general
16 contractor to substitute the name of a sub-contractor
17 other than the one named in the general contractor’s
18 proposal shall cause an adjustment of the contract
19 price at the net difference in accordance with the
20 sub-bidders who have filed exact duplicate sub-bids
21 with the awarding authority. The sub-contractors
22 so selected shall be notified in writing by the general
23 contractor of their selection within forty-eight hours
24 Sundays and holidays excepted after the agreement
25 for such selection and a copy of such notice shall be
26 mailed to the awarding authority.

1 Section 7. Section 44C, subsection (E) of said
2 chapter 149, as amended by chapter 480 of the acts
3 of 1939 and chapter 699 of the acts of 1941 is further
4 amended by striking out subsection (E) and inserting
5 in place thereof the following:
6 (E) If a sub-contractor who has been selected
7 and included in the general contract fails to sign a
8 sub-contract with the general contractor in a form
9 acceptable to the awarding authority within ten

10 days after receipt of notice of selection, or fails to
11 furnish a performance bond to the general con-
-12 tractor within ten days after receipt of notice of
13 selection, the awarding authority and the general
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14 contractor to whom a contract award has been
15 made, shall select, from the sub-bidders who have
16 conformed to the bidding procedure, the next lowest
17 responsible and eligible bidder at the amount named
18 in the duplicate sub-bid filed with the awarding
19 authority, and the total contract price shall be
20 revised in accordance with the change in figures as
21 submitted.
22 The awarding authority shall reserve the right
23 to reject all sub-bids on any item or items ; provided,
24 that not more than two bids were received and that
25 the price is not reasonable for acceptance without
26 competition. New bids shall be requested on item
27 or items as may have been so rejected, which shall
28 in no way affect the other sub-bidders who have
29 conformed to the prescribed bidding procedure.
30 Such new sub-bids shall be obtained by written
31 invitation of the awarding authority to three or
32 more qualified sub-bidders and shall be publicly
33 opened at a time and place to be specified in the
34 invitation for bids.

1 Section 8. Section 44C, subsection (F), of said
2 chapter 149, as amended by chapter 480 of the acts
3 of 1939, is further amended by striking out the
4 words “any sub-trade or trades listed in item two
5 of the proposal” in lines one and two, and inserting
6 in place thereof the words: any work for which
7 sub-bids are to be filed, and by striking out the
8 words “for the general work under item two” in
9 line 58, —so as to read as follows: (F) If a

10 general bidder customarily performs with his own
11 employees any work for which sub-bids are to be
12 filed, he may submit a sub-bid proposal on the form
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13 herein required of all regular sub-contractors,
14 with an endorsement controlling its use, and shall
15 also submit his name and amount for such work in
16 his own proposal. Such submission by the selected
17 general contractor shall be considered on a part
18 with the sub-bids filed with the awarding authority
19 by sub-bidders who customarily perform such work,
20 and selection shall be made as provided above in {E).
21 No such sub-bid by a general bidder shall be con-
-22 sidered, however, unless the general bidder can
23 show, to the satisfaction of the awarding authority,
24 that he does customarily perform such work, and
25 is qualified to do the character of work required by
26 the specifications.

1 Section 9. Section 44C, subsection entitled Draft
2 of Proposal Form of said chapter 149, as amended
3 by chapter 480 of the acts of 1939 is further amended
4 by striking out the entire subsection entitled “Draft
5 of Proposal Form” and substituting in place thereof
6 the following:

Draft of Proposal Form7

8 To awarding authority)
9

10 (a) The undersigned proposes to furnish all the
11 labor and materials required for the construction of
12

13 on ...

14 street,
15 for . .

(city), Massachusetts,
(owner)

accompanying specifications16 in accordance with the
17 and plans prepared by
18 .

(name), of
(address), for the
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sum specified below, subject to additions and deduc-
tions according to the specifications and in all respects

19
20

wording to the terms thereof.21
The undersigned agrees that if within99

days from the day named for delivering the proposal
to the awarding authority, notice that this proposal
will be accepted by the awarding authority shall be
mailed to him at the business address given below,
or shall be delivered to him, he will, within ten days
thereafter, deliver to the awarding authority where
directed a contract properly executed in (triplicate,
or otherwise) on the contract forms included in the
specifications with such changes therein as shall
have been made by the awarding authority prior
to the time named for the delivery of this proposal,
together with a bond of a surety company satis-
factory to the awarding authority in the sum of
one hundred per cent of the contract price, the
premium for which is to be paid by the contractor
and is included in the contract price.

23
24

26

27
28

29

30

31
32
33
34

35
36
61

38

The proposed contract sum is39

40 dollars ($

(d) The undersigned agrees that the following
list represents bona fide bids based on the plans and
specifications, made in good faith, and are here sub-
mitted and that, if the undersigned is awarded the
contract, they will be used for the work indicated,
at the amounts stated, if satisfactory to the awarding
authority.

41
42

43
44
45
46
47

AmBidcle

48 (1) 8

49 (2)

50 (3)
51 EtcEtc.
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52 The undersigned agrees that if he is awarded the
53 general contract he will promptly confer with the
54 awarding authority on the question of sub-bidders
55 and that the undersigned and the awarding au-
-56 thority shall jointly consider the names of all pro-
-57 posed sub-bidders and their amounts as given in this
58 proposal. Any agreement between the awarding
59 authority and the undersigned to substitute the
60 name of a sub-contractor other than the one named
61 in this proposal shall cause an adjustment of the
62 contract price at the net difference in accordance
63 with the sub-bidders who have filed exact duplicate
64 sub-bids with the awarding authority.
65 Bidder.
66 Address

1 Section 10. Section 44C, subsection entitled
2 Proposal Form (Sub-bidder) of said chapter 149 as
3 amended by chapter 480 of the acts of 1939 is further
4 amended by striking out the entire subsection en-
-5 titled “Proposed Form (Sub-bidder) and substituting
6 in place thereof the following:

Proposal Form./

8 (.Sub-Bidder
9 To (general contractor)

10
H (a) The undersigned proposed to furnish all the
12 labor and materials required for the completion of
13 all the work specified under the sub-heading
14 Paragraphs No
15 to No inclusive, in accordance
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18 for (name or other description of building) located on
set 2ltV

.ate to;

i ofowner, for the contract

le undersigned furthe
ral contractor by the

agrees to be bound to the
erms of the general condi-24

irawings and specifications, and to assume
him all the obligations and responsibilities

ti)

V

ients, assumes toward the
the general contractor a

>7 t ho: n
owner, and to furnish
performance bond with
to transact business in

urety company, authorized29

30 the commonwealth as sure
ired per cent of the contracum of one hun
which bond is to be paidsum, the premiun

tn

the following informationThe undersigned offers34

ation to perform the work
all the requirements of the

is evidence of his qualifi
is bid upon according to

)

plans and specifications.
1. Have been in busin

cw

under present businesi38
39 name year

2. Ever failed to complete any work award?40

3. List one or more recent buildings with names of
general contractor and architect on which you served
as sub-contractor for work of similar character as
required for the above-named building.

41
42
43
44

eral Contractor Amount your C

45 a)

(b)4G
47 (c)

4. Bank reference;48
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49
50

51
5X

36

54

30

56

3/

58

i

60

61
62 c
63

64

1

2 f

Note: The sub-bidder may add the following
information to the bid and on the envelope in which
the bid is filed in filing an exact duplicate copy of his
bid with the awarding authority. If such information
is not so submitted, it shall be understood that his
proposal is available for use with whatever general
contractor is selected.

The above proposal is being sent to the following
general bidders:

The proposal may not be used by any other g
Tractor without the consent of the undersigt

Respectfully submitted,

rl

Section 11. This act shall take effect on January
irst, nineteen hundred and fiftv-two.rfty-two




