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SPECIALfREPORT OF THE DEPARTMENT OF
PUBLIC HEALTH [RELATIVE TO AN IN-
VESTIGATION AND STUDY OF THE GROUND
WATER SUPPLY AND ITS USE AND PROTEC-
TION WITHIN THE COMMONWEALTH.

Decembbb 5, 1950.
To the General Court of Massachusetts.

In accordance with the provisions of chapter 41 of
the Resolves of 1950, the Department of Public Health
has investigated and studied the ground water supply
and its use and protection within the Commonwealth
and submits the following report:

Chapter 41 of the Resolves of 1950 reads as follows;

Resolve authorizing the Department of Public Health to
make an Investigation and Study relative to the Ground
Water Supply and its Use and Protection within the Com-
monwealth.

Resolved, That the department of public health is hereby author-
ized to make an investigation and study of the subject matter of cur-
rent house documents numbered 1876 and 2364. Said department shall
report to the general court the results of its investigation and study
and its recommendations, if any, together with drafts of legislation
necessary to carry such recommendations into effect, by filing the same
with the clerk of the house of representatives on or before the first
Wednesday of December in the current year.

Approved June £9, 1950.

Legislative Background of Chapter 41, Resolves
of 1950.

House Document No. 1876 of the year 1950, referred
to in chapter 41 of the Resolves of 1950, which authorizes
this investigation and study, was filed on behalf of the

C&e Commontoealtf) of e©assac|)Uoetto
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Sudbury Water District. The Water Commissioners
of Sudbury had been apprehensive about the possibility
that certain large-scale mai’ket gardeners would install
irrigation wells near the wells used for the public water
supply of the town. They feared that the drawing of
large quantities of water from such irrigation wells
during the drought conditions prevailing in 1949 would
substantially lower the ground water level in the general
vicinity and reduce the quantity of water available for
the public supply.

House Document No. 1876 was heard before the
legislative committee on Water Supply, which committee
reported House Bill No. 2364, to create an unpaid special
commission to make an investigation and study relative
to the regulation of ground water supply in the Common-
wealth and the whole matter of the use of waters lying
beneath the surface of the ground by individuals, mu-
nicipalities, water districts or fire and water districts,
water companies, and state agencies, and the protection
of such ground water supply from pollution.

House, No. 2364 was referred to the Committee on
Ways and Means which resulted in chapter 41 of the
Resolves of 1950 under which this report of the Depart-
ment of Public Health is made.

Encroachment on Public Water Supplies in
Massachusetts.

General.
When two or more water supply systems draw water

from a common surface source, the physical factors
involved in cases of encroachment or interference may
usually be determined readily, since the quantity of
water available from a particular stream, reservoir,
lake or pond, and the boundaries of the land areas which
drain thereto, may be ascertained with sufficient ac-
curacy by well-known engineering methods.

On the other hand, the quantity of water available
from underground sources, and the origin and course of
the waters which replenish them, may be determined
only after extensive engineering investigation. The effect
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which drawing upon one well will have upon the quantity
available from another well will depend upon the par-
ticular geological formations and the way in which the
underground water is replenished.

Sudbury.
In the case of the Sudbury water supply previously

described, the irrigation well which was installed on pri-
vate land failed to yield water in any substantial quan-
tity. Consequently the fears of the water commissioners
as to the threat to the public supply were not confirmed
in this instance; however, had different underground con-
ditions prevailed, it is entirely possible that serious inter-
ference with the public supply might have resulted.

There have been certain other instances of threatened
encroachments, as follows:

Greenfield.
The town of Greenfield proposed to install wells not

far from the Bernardston-Greenfield boundary and at no
great distance from the well of the Bernardston Fire and
Water District. Such an installation might have had
serious effect upon the water supply of that district, and
consequently the town of Greenfield decided to install
permanent wells elsewhere.

Medfield.
The Medfield State Hospital of the Commonwealth in-

stalled wells in an area which had been considered pre-
viously as an appropriate site for the installation of wells
as a source of water supply for the town of Medfield.
This matter was satisfactorily adjusted by providing that
the Commonwealth should supply the town of Medfield
with adequate water supply under the provisions of chap-
ter 364 of the Acts of 1930.

Attleboro.
The city of Attleboro has developed a ground water

supply in the valley of the Wading River in West Mans-



HOUSE —No. 2143. [Jan.6

field, under the provisions of chapter 282 of the acts of
1925. That act recognizes the hydrological principle that
ground waters may augment the flow of surface streams
in amounts varying with the amount of precipitation, the
quantity flowing in the stream, the season of the year,
and other factors. Consequently, the act provided for
the construction of a so-called compensating reservoir de-
signed for the storage and release of water into the river
from time to time in such a manner that those who own
water rights in the river might be compensated for the
diminution of the natural flow occasioned by the drawing
of water from the ground for the public water supply of
the city of Attleboro.

A subsequent act, chapter 149 of the Acts of 1937,
delegated to the Department of Public Health the duty
of regulating the manner and extent of the taking of
water from the Wading River and the storing thereof in
Miramichi Pond and the release of water from the pond
in such amounts and at such times as might be necessary
to compensate for the taking or diverting of water by the
city of Attleboro.

The city of Northampton has completed one gravel-
packed well and is constructing a second well to increase
its water supply for use particularly during periods of
maximum water consumption.

The success which has attended their efforts to obtain
ground water supply has been of considerable interest to
private industry, which is considering plans for obtaining
ground water in the same general area for industrial use.
Later this may result in a need for apportionment of the
available ground water between the city and private
industry.

The problems involved in the equitable adjustment of
conflicting claims upon available ground water as between
private persons, between private persons and public

Northampton.

Experiences in Other States
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agencies, and between public agencies, have arisen in
many jurisdictions outside of Massachusetts. As might
be expected, these problems have been most pressing in
the more arid regions, particularly in the western States.
However, the necessity for ground water allocation has
existed in certain of the central and southern States and
in certain areas of some of the eastern States, including
New Jersey, Maryland, Tennessee, Florida and New
York.

It is thus apparent that the problem of ground water
allocation which is only recently becoming important in
Massachusetts is not a new one in other States.

A tabulation of the basic legal doctrines which have
been applied to ground water use in each of the United
States is given in Appendix I of this report.

Public water supply, industry, agriculture and private
requirements in rural and suburban areas depend upon
ground water sources for a substantial portion of all
waters used in the Commonwealth.

Except for the larger cities the earlier public water
supplies in Massachusetts were taken from wells or
springs. While at the present time 111 municipalities
are supplied wholly from surface water supplies, there
are 118 municipalities supplied wholly from ground
water sources and 39 partly from surface sources and
partly from the ground. Many ponds used as surface
water supplies, such as Nagog Pond used by Concord,
Wenham Lake used by Beverly, Sandy Pond used by
Lincoln, etc., are spring-fed from underground sources,
and this is also true of important ponds and lakes which
are used by the public for recreation, such as Walden
Pond.

The number of municipalities supplied wholly with
ground water increased rapidly from 27 in 1880 to 86 in

Importance of Ground Water Use in Massachusetts.

Public Water Supply.



HOUSE —No. 2143. [Jan.8

1900, to 107 in 1920, and then less rapidly to 118 in 1950.
During the past thirty-five years the use of ground

waters for public water supply has increased from some
21,000,000 gallons per day to an estimated amount of
nearly 75,000,000 gallons per day. It is estimated that
some 830,000 persons, or 18.5 per cent of the population
of the State, reside in areas thus supplied. In addition,
several thousand private dwellings in rural areas are
being supplied from private wells.

Many industries, especially in the Boston Metropolitan
area and in the larger cities in other parts of the State,
have developed private well supplies to provide water
for industrial processes or for cooling purposes. The
Ground Water Branch of the United States Geological
Survey advises that in the Boston Metropolitan area
alone wells have been developed for such purposes to
provide some 12.4 million gallons per day. In addition,
theatres, large stores and some public buildings have
developed wells to provide cooling water for air condi-
tioning installations. A very rough estimate indicates
that some 60,000,000 gallons per day are drawn from
private industrial and commercial well installations in
Massachusetts.

Agricultural Use.
Information available to the Department is not suffi-

cient to permit an accurate estimate of the quantity of
ground water used or likely to be used for irrigation
purposes and for washing vegetables. However, such
information as is available indicates that about 20,000,000
gallons of ground water per year are required for irrigation
during the growing season at present, and that some
40,000,000 gallons per year will be required within the
next ten years. Unlike much of the water used for indus-
trial and municipal purposes, water used agriculturally
is usually returned to the ground, though not probably
in many cases to replenish the particular source from
which it was drawn.

Industrial Use.
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Summary of Present Ground Water Use.
From the records available it may be estimated that

the average present uses of ground waters in Massachu-
setts are as follows:

M. G. D.
Public water supply . . . .75
Industrial and commercial ..... 60
Agricultural irrigation (growing season)

... 20

Factors likely to increase Ground Water Use.
It may be expected that the use of ground waters in

Massachusetts will increase, particularly for air condi-
tioning. A tendency to restrict the use of water from
public water supplies for this purpose may cause an in-
crease in prospecting for private sources of supply. The
city of Boston requires the conservation of water for
air-conditioning systems and refrigerating systems. This
is accomplished by its recirculation through cooling towers
or by its re-use for flushing purposes in toilets of large
buildings, such as hotels, after passing through cooling
coils of refrigerating compressors. It is possible also that
ground waters used in industry may be re-used in certain
of the industrial processes for flushing purposes and for
washing down floors, or similar use where warmer tem-
peratures resulting from its previous use would not be
detrimental.

Certain cities are endeavoring to obtain a ground water
supply for temporary use to carry them over such dry
periods as occurred in the summers of 1949 and 1950. The
United States Soil Conservation Service is co-operating
with the Soil Conservation Committee of the Massachu-
setts Department of Agriculture and the Ground Water
Branch of the United States Geological Survey in locating
additional ground waters for irrigation purposes in agri-
culture.

It may be expected that with the general tendency for
the increased use of water for domestic and other pur-
poses from public water supply and the increased use by
industry and agriculture, further demands will be made
upon the ground water resources of the Commonwealth,
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and it will become necessary to establish by law some
means of allocation of ground waters to the most appro-
priate use, considering the Commonwealth as a whole.

Before entering upon a detailed description of the vari-
ous laws relating to ground waters, it is in order to outline
the physical nature of ground water. As the name im-
plies, ground waters are those beneath the surface of the
ground. All fresh ground water originates from rain and
melted snow which fall upon the ground and percolate
into it. Practically all ground waters are moving slowly
from the point where the waters enter the ground to some
point of natural discharge or to some point where they
are drawn upon by means of wells or other collecting
works. The place where the waters originally enter the
ground as rain or melted snow may be far removed from
the point of such discharge or collection.

In Massachusetts ground walrus may be found in val-
leys in the bed-rock buried under glacial material, and,
as in the case of Cape Cod, at considerable depths in
sandy plains. Ground waters have been found at con-
siderable depths in the gravel of buried valleys in the
towns of Ayer, Needham, Concord, Greenfield, in the
city of Northampton, and in the extensive sand and gravel
plains of the Cape, and at lesser depths in many other
locations. Some wells have extended from 90 to 100
feet beneath the surface of the ground. Because ground
water moves from the point of its entrance into the ground
to a point of natural discharge, one author has stated that
it "... is actually not a permanent part of his [the]
land, but, like the wind that passes over it, moves from
beneath the land of another to his [that] land and passes
on to more distant points.”

In consideration of the legal questions relating to ground
water use and control of such use, it must be understood
that it is impossibly for ground water to be drawn at one
location without affecting to some extent the amount of
water obtainable from surrounding areas. In many in-

Legal Status.
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stances in many States, this effect of the drawing of water
at one location upon the amount available at surround-
ing locations has caused the matter to be brought before
the courts, according to the laws governing the particular
areas. Ground water, as in the case of waters of lakes,
ponds and streams, is a necessity of life. This fact has
been recognized in the constitutions of more than one
State. For example, the constitution of the State of
Wyoming states:

Water being essential to industrial prosperity, of limited amount,
and easy of diversion from its natural channels, its control must be
in the State, which, in providing for its use, shall equally guard all
the various interests involved.

The Constitution of the State of Massachusetts, in an
amendment, Article XLIX, adopted at a Constitutional
Convention held under the authority of chapter 98 of the
General Acts of the year 1916, and ratified by the people
in 1918, provides as follows:

The conservation, development and utilization of the agricultural,
mineral, forest, water and other natural resources of the common-
wealth are public uses, and the general court shall have power to
provide for the taking, upon payment of just compensation therefor,
of lands and easements or interests therein, including water and
mineral rights, for the purpose of securing and promoting the proper
conservation, development, utilization and control thereof and to
enact legislation necessary or expedient therefor.

The recognition of the public ownership of water re-
sources, including ground waters, and the establishment
of the right to regulate the use thereof, have been slow.
Such recognition has been a matter of growth of precedent.
The legal decisions have followed divergent paths, de-
pending upon the nature of the cases brought before the
courts and the natural conditions in the areas considered.

English Common Law or Doctrine of Riparian Rights.
For many years in this country the so-called English

Doctrine, or Doctrine of Riparian Rights, was applied
equally to surface waters and to ground waters. The
riparian doctrine, as applied to the use of ground waters,
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held that the landowner was entitled to have the ground
water flow under his land, and that he might take there-
from all that he needed without regard to the needs of
neighboring areas. It should be obvious that water
cannot be drawn from the ground any more than from a
reservoir without affecting the amount of water available
in surrounding areas.

Doctrine of Reasonable Use.
The experiences in the United States have led to con-

siderable variance with the so-called English Doctrine of
Riparian Rights, and the Doctrine of Reasonable Use,
sometimes known as the American Doctrine, has been
adopted as a result of certain court decisions. An early
case in the Supreme Court of New Hampshire resulted
in the suggestion of the court that a man’s right to appro-
priate percolating water (ground waters) on his own land
is limited by the corresponding right of his neighbor and
“restricts each to a reasonable exercise of his own right,
a reasonable use of his own property, in view of the
similar rights of others.” The Doctrine of Reasonable
Use has been extended in certain decisions to “reason-
able beneficial use;” “reasonable economical use;”
“best reasonable use;” and similar characterizations.

Doctrine of Correlative Rights.
In certain decisions, the interrelation between the

amounts of ground water which may be available on
adjacent premises has led to a somewhat divergent type
of doctrine known as the Doctrine of Correlative Rights,
which holds that ‘ ‘ the rights of all landowners over a
common basin, saturated strata, or underground reservoir,
are coequal or correlative, and that one landowner cannot
extract more than his share even for use on his own lands
where the rights of others are injured thereby; nor can
he claim more than his share on any ground of peculiar
benefit to him from its use.”

This conception of legal rights is interwoven with the
thinking in the Doctrine of Reasonable Use and con-
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sequently may lead to confusion, although apparently
satisfactory in certain sections of the country.

The Doctrine of Appropriation is understood to have
been developed in semi-arid and arid States in this
country, and to have had its origin in the customs of
miners on the public lands whose right to use water was
subsequently recognized by the federal government.

As applied to ground waters, the Doctrine of Appro-
priation recognizes a principle that the “granting of an
appropriation confers no right of ownership but only the
right of use, and the exercise of that right is a valid
license for use only as long as such use is for beneficial
purposes,” and that the right to such use may become
invalid if not actually exercised for any considerable
period. The Doctrine of Appropriation has governed the
decisions in many of the western States, and is understood
to have prevailed in Mexico where administrative officials
granted appropriations more or less at will. Also it is
understood to have had a place in the civil laws of Rome
in ancient times. The Doctrine of Appropriation has
been recognized in the Commonwealth in many of the
special acts permitting cities, towns, water and fire
districts, and water companies, to establish public water
supplies.

It is only when the use by one owner would tend to
limit the use of ground waters by a neighbor or by a public
authority that the questions of allocating control or
restraint present themselves.

In the early part of this report certain instances were
cited of interference by one taker with the needs of
another. While these instances have not been many, it
appears to the Department appropriate that certain
amendments be made in the laws relating to public water
supplies.

The attention of the public authorities and engineering
organizations has during the past year been focused upon
the need for the determination of the water resources of

Doctrine of Appropriation.
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the country. The President of the United States has
appointed a Water Resources Policy Commission which
is holding hearings in various parts of the United States
for obtaining the opinions of the state officials and others
interested, with a view to establishing a national water
resources policy for the development, utilization and
conservation of water resources, including related land
uses and other public purposes. In addition, committees
of national engineering organizations are working inten-
sively with the same point of view.

The Department is of the opinion that it would be pre-
mature to recommend legislation for the establishment
of a controlling board with powers to allocate the ground
water resources of Massachusetts until the results of such
studies on a national scope are available to guide in the
framing of such legislation.

The Department is convinced that the establishment
of such a controlling board in Massachusetts is necessary
but may safely be deferred in view of the studies of na-
tional scope now being made.

The Department is of the opinion that at present it is
sufficient for the Legislature to delegate to the Depart-
ment of Public Health the right to restrain and regulate
the use of waters on private premises which might impair
the safety of public water supplies. The Department
has considered the use of the “police power” of the State
which, in relation to public water supplies, is clearly re-
affirmed in the final decree of the Supreme Judicial Court
of Massachusetts (315 Mass. 335), Commonwealth of

v. the Town of Hudson, its Commissioner
of Public Works, and Board of Selectmen.

The exercise of the “police power” of a State has
found its application also in the authority granted the
State Water Power and Control Commission of the State
of New York to provide that:
... no person, firm or corporation shall hereafter install or operate
any new or additional wells in the counties of Kings, Queens, Nassau
and Suffolk (which comprise Long Island) to draw water from under-
ground sources for manufacturing or industrial purposes or for use in
manufacture or industry, where the capacity of such wells singly or in
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the aggregate is in excess of 100,000 gallons a day, without first ob-
taining the approval of the commission. . . . The provisions of this
act shall not apply to the use of water for agricultural purposes.

A similar law exists in the State of Wisconsin.
In a decision by the Supreme Court of the United

States, written by Justice Oliver Wendell Holmes, famous
native of Massachusetts and once Chief Justice of its
Supreme Court, appears the following:

This public interest is omnipresent wherever there is a State, and
grows more pressing as population grows. It is fundamental and we
are of the opinion that the private property of riparian owners cannot
be supposed to have deeper roots. Whether it be said that such an
interest justifies the cutting down by statute, without compensation,
in the exercise of the police power, of what otherwise would be private
rights of property, or that apart from statutes those rights do not go
to the height of what the defendant seeks to do, the result is the same.
But W'e agree with the New Jersey courts, and think it quite beyond
any rational view of riparian rights that an agreement, of no matter
wdiat private owners, could sanction the diversion of an important
stream outside the boundaries of the State in which it flows. The
private right to appropriate is subject not only to the rights of lower
owners but to the initial limitations that it may not substantially
diminish one of the great foundations of public welfare and health.

We are of the opinion, further, that the constitutional power of the
State to insist that its natural advantages shall remain unimpaired
by the citizens is not dependent upon any nice estimate of the present
use or speculation as to the future needs. The legal conception of the
necessity is apt to be confined to somewhat rudimentary wants, and
there are benefits from a great river that might escape a lawyer’s
view. But the State is not required to submit even to an aesthetic
analysis. Any analysis may be inadequate. It finds itself in possession
of what all admit to be a great public good, and what it has it may
keep and give no one a reason for its will.

While this decision related to surface waters, there can
be no doubt that it is equally applicable to consideration
of ground waters.

Prevention op Pollution
The law of Massachusetts providing for the protection

of public water supplies is found in sections 159 to 178A,
inclusive, of chapter 111 of the General Laws. These
sections, however, refer to “such waters” which, by
inference, are defined under section 159 as “all streams
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and ponds.” It has been suggested that in chapter 111
there should be a specific definition of inland waters, so
that there will be no doubt as to whether or not that term
includes underground waters. With other brief amend-
ments to said chapter 111 of the General Laws the law
would adequately provide for the protection of public
water supplies from encroachment or pollution, under
rules, regulations and orders to be issued by the Depart-
ment of Public Health.

Private water supplies may be protected from pollution
by proper rules and regulations which may be adopted by
local boards of health under the provisions of section 31
of said chapter 111 of the General Laws.

The use of ground waters in Massachusetts for public
water supplies, for industry, and for agriculture has in-
creased tremendously, and within another generation it
will be necessary to establish a water resources com-
mission or similar body to exercise the “police power” of
the State in the regulation of the use of all inland waters,
including ground waters. There have been instances
where the encroachment upon public water supplies might
have been serious, and it may be expected that with the
greater use of waters by industry and agriculture there
will be an increased danger of such encroachments, unless
some regulatory body is given adequate power to restrain
the use of private water supply, should they tend to
endanger the public supply.

The Department is of the opinion that the creation of
a special commission or controlling board to allocate the
use of inland waters, including ground waters, may be
deferred until the studies being carried out on a national
scale have been completed. The Department, however,
is of the opinion that certain changes in the law, as repre-
sented by the draft of legislation in Appendix II of this
report, should be made to permit the Department of
Public Health to more adequately protect public water
supplies from encroachment and pollution.

Summary.
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Recommendations.
Accordingly, the Department recommends that the

proposed legislation appearing in Appendix II of this
report be enacted into law.

The Department of Public Health wishes to express its
appreciation of the helpful co-operation of the Ground
Water Branch of the U. S. Geological Survey; the Soil
Conservation Service of the federal government; and
others who have given informal advice during the course
of the investigation.

Particular reference is made to the information con-
tained in the report of Messrs. David G. Thompson,
Senior Geologist of the U. S. Geological Survey, and
A. G. Fiedler, Senior Engineer of that service, of an ex-
haustive study of the legal control of the use of ground
waters in the United States, and in the report of the
Committee on the Basic Water Use Doctrines and State
Water Control Agencies, appearing in the Journals of
the American Water Works Association, Volume 30,
No. 7, July, 1938, and Volume 42, No. 8, August, 1950,
which have been used freely in the preparation of this
report.

Acknowledgment also is made of the information fur-
nished by the Food and Agriculture Organization of the
United Nations and the officials of several States in this
country.

Respectfully submitted,
VLADO A. GETTING, M.D., Dr.P.H.,

Commissioner of Public Health.
PAUL F. FLAHERTY,
FRANCIS H. TALLY, M.D.,
RAYMOND L. MUTTER,
WILLIAM H. GRIFFIN, M.D.,
PAUL J. JAKMAUH, M.D.,
CHARLES F. WILINSKY, M.D.,

Public Health Council.
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Common Law Doctrines.

State Authority
for ApportionmentState.

None.Alabama
Arkansas Resources and Develop-

ment Commission (su-
pervisory).

None.Connecticut
Delaware None.
Florida
Georgia
Illinois

Board of Conservation.
Local control in some areas. None.
Water Survey Division provides research

and technical services.
Department of Mines and

Minerals (submission of
well logs).

With some restriction!Indiana Department of Conserva-
tion.

on use.

lowa Natural Resources Coun-
cil.

Kentucky Department of Conserva-
tion (supervisory).

Louisiana
Maine .

These concepts provided for in Civil Code. None.
None.

Diversion of waters for purposes other than
municipal, domestic or farm use con-

Maryland Department of Geology,
Mines and Water Re-
sources (except munici-
pal supplies).

trolled by Department of Geology, Mines
and Water Resources,

Massachusetts General supervision of public water sup- Department of Public
Health.plies

Michigan Water Resources Com-
mission; Department
of Conservation (super-
visory).

Mississippi
Missouri

None.
Division of Research

(also advisory).
and Development Division of Geological

Survey and Water Re-
sources (supervisory).

New Hampshire
New Jersey .

None.
In certain areas, the State controls with-

drawals in excess of 100,000 g.p.d.
Division of Water Policy

and Supply of the De-
partment of Conser-
vation and Economic
Development

Appendix I.

SUMMARY OF BASIC GROUND WATER USE DOCTRINES
IN THE UNITED STATES.

Notes,
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Common Law Doctrines ■— Concluded.

State Authority
for Apportionment.State.

Ohio Fact finding and research only. Division of Water of the
Department of Natural
Resources.

Pennsylvania
Rhode Island
South Carolina
Tennessee

None.
None.
None.
None.
None.Vermont

Virginia Geological Survey (to be
notified).

None.West Virginia
Wisconsin Board of Health.Board of Health controls use of ground

water to prevent impairment of public
utility wells.

Except for ground waters flowing in defined
underground streams.

State Engineer, Water
Conservation Board.

Montana

Board of Water Engineers.Underflow of streams subject to appropria-
tion.

Texas

Except that underground waters may be
subject to appropriation.

State Engineer; Board ofWyoming
Control; Planning and
Water Conservation
Board (advisory).

Doctrine of Reasonable Use,

None,North Carolina
Appropriation doctrine for subsurface State Water Commis-

streams. sioner; Water Division,
Arizona

State Land Depart-
ment

Division of Water Re-California
sources of Department
of Public Works,

Planning and ResourcesOklahoma
Board,

State Supervisor of Hy-Washington
draulics.

Controls apply only to public supplies, ex- Water Power and Control
cept on Long Island where all supplies Commission.

New York

are controlled.

Notes,

SUMMARY OF BASIC GROUND WATER USE DOCTRINES
IN THE UNITED STATES Continued.
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Appropriation Doctrine.

State Authority
for Apportionment.State.

Does not apply tobeneficial uses and rights Department of Conserva-
in existence on July 1, 1937, nor to use for tion.

Minnesota

any purpose originating within a munici-
pality or for less than 25 persons.

State Engineer; Water
Conservation Board
(advisory).

Department of Reclama-
tion.

Chief Engineer, Division
of Water Resources of
the Board of Agricul-
ture.

Does not apply to domestic use from non- State Engineer,
artesian ground water sources.

State Engineer,New Mexico
North Dakota
Oregon

Applies only to subsurface streams. State Geologist.
East of the summit of the Cascade Moun- State Engineer.

tains.

Water and Power Board (supervisory). State Engineer.Utah

Appropriation Doctrine and Reasonable Use or Beneficial
Use Rule.

Riparian and common law doctrines apply Departmentof Roads andNebraska
for lands privately owned prior to 1889. Irrigation.
Also reasonable use rule.

Subsurface waters not forming definite State Engineer, NaturalSouth Dakota
stream (except artesian waters) subject Resources Commission.
to common law,

SUMMARY OF BASIC GROUND WATER USE DOCTRINES
IN THE UNITED STATES Concluded.

Notes.
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Appendix IT

In the Year One Thousand Nine Hundred and Fifty-One.

An Act making further provision for the pro-

tection OF PUBLIC WATER SUPPLIES

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. Section lof chapter 111 of the General
2 Laws, as amended by section 6 of chapter 265 of the
3 acts of 1938, is hereby further amended by adding at
4 the end the following paragraph: -

5 “Inland waters” shall include any and all lakes,
6 ponds, streams, tidal waters and flats, and under-
-7 ground waters.

1 Section 2. Section 159 of said chapter 111, as
2 appearing in the Tercentenary Edition, is hereby
3 amended by striking out, in line 2, the words “and
4 ponds” and inserting in place thereof the words; ,

5 ponds and underground waters, and by inserting
6 after the word “company” in line 4 the words: or

7 any person, so as to read as follows; Section 159.

8 The department shall have the general oversight and

PROPOSED LEGISLATION

Che CommonUmiltlj of Massachusetts
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9 care of all inland waters and of all streams, ponds and
10 underground waters used by any city, town, water
11 supply or fire district or public institution or by any
12 water or ice company or any person in the common-
-13 wealth as sources of ice or water supply and of all
14 springs, streams and watercourses tributary thereto.
15 It shall be provided with maps, plans and documents
16 suitable for such purposes, and shall keep records of
17 all its transactions relative thereto. It shall give
18 notice to the attorney general of any violation of law
19 relative to the pollution of water supplies and inland
20 waters.

1 Section 3. Section 160 of said chapter 111, as so
2 appearing, is hereby amended by inserting after the
3 word “regulations” in line 5 the words: and issue
4 such orders as in its opinion may be necessary, and
5 by inserting after the word “health” in line 16 the
6 words: and to restrain the use of such waters to
7 the extent as in its opinion such use will not tend to
8 adversely affect the public health, so as to read as
9 follows: Section 160. The department may cause

10 examinations of such waters to be made to ascertain
11 their purity and fitness for domestic use, or the
12 possibility of their impairing the interests of the public
13 or of persons lawfully using them or of imperilling
14 the public health. It may make rules and regulations
15 and issue such orders as in its opinion may be neces-
-16 sary to prevent the pollution and to secure the sanitary
17 protection of all such waters used as sources of water
18 supply. It may delegate the granting and withhold-
-19 ing of any permit required by such rules or regulations
20 to state departments, boards and commissions and
21 to selectmen in towns, and to boards of health, water
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22 boards and water commissioners in cities and towns,
23 to be exercised by such selectmen, departments,
24 boards and commissions, subject to such recommen-
-25 dation and direction as shall be given from time to
26 time by the department; and upon complaint of any
27 person interested, the department shall investigate
28 the granting or withholding of any such permit, and
29 make such orders relative thereto as it may deem
30 necessary for the protection of the public health and
31 to restrain the use of such waters to the extent as in its
32 opinion such use will not tend to adversely affect the
33 public health. Whoever violates any such orders,
34 rules or regulations shall be punished by a fine of not
35 more than five hundred dollars, to the use of the
36 commonwealth, or by imprisonment for not more
37 than one year, or both.

1 Section 4. Section 162 of said chapter 111, as so
2 appearing, is hereby amended by inserting after the
3 word “spring” in line 6 the words: or underground
4 waters, so that the first sentence will read as fol-
-5 lows: Upon petition to the department by the
6 mayor of a city or the selectmen of a town, the man-
-7 aging board or officer of any public institution, or by
8 a board of water commissioners, or the president of
9 a water or ice company, stating that manure, excre-

-10 ment, garbage, sewage or any other matter pollutes
11 or tends to pollute the waters of any stream, pond,
12 spring or underground waters or watercourse used by
13 such city, town, institution or company as a source
14 of water supply, the department shall appoint a time
15 and place within the county where the nuisance or
16 pollution is alleged to exist for a hearing, and after
17 notice thereof to parties interested and a hearing, if in
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i public health so requires, shall, by
jpon the party causing or permitting

18 its judgmen
19 an order ser

the deposit, keeping or dis-
of pollution, and shall order

nd to remove any such cause
apartment shall not prohibit
of the soil in the ordinary
no human excrement is used

20 such pollution, prohibit
21 charge of any such caus<
22 him to desist therefrom i
23 of pollution; but the d
24 the cultivation and use
25 methods of agriculture if
26 thereon.

1 Section 5. Section 163 of said chapter 111, as so
2 appearing, is hereby amended by striking out, in lines
3 1 and 2, the words “the preceding section” and in-
4 serting in place thereof the words: section one hun-
-5 dred and sixty or section one hundred and sixty-two,
6 so as to read as follows: Section 163. Whoever is
7 aggrieved by an order made under section one hun-
-8 dred and sixty or section one hundred and sixty-two
9 may appeal therefrom as provided in section one

10 hundred and forty-seven; but such notice as the
11 court shall order shall also be given to the board of
12 water commissioners and mayor, or chairman of the
13 selectmen, or president or other officer of the water or
14 ice company interested in such order. While the
15 appeal is pending the order of department shall be
16 complied with, unless otherwise authorized by it.


