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CJjc Commontucaltl) of e@assacf)usetts

Department of Mental Health,Office
15 Ashburton Place, Boston 8, July 9, 1951.

To the General Court of Massachusetts
I have the honor to submit to the Legislature the report

called for by chapter 47 of the Resolves of 1950, entitled,
“Resolve providing for a Study by the Department of
Mental Health of the Advisability of making Psychiatric
Service available to the District Courts”; as supple-
mented by the provisions of chapter 23 of the Resolves
of 1951 entitled, “Resolve authorizing the Continuance
of the Study by the Department of Mental Health of the
Advisability of making Psychiatric Service available to
the District Courts.”

The small amount of funds available for this study
have been exhausted. With one exception, specific
recommendations are not submitted. Substantial prog-
ress, however, has been made in exploring and analyzing
the many important matters included in the scope of the
two resolves, and the direction and need of further possible
study has been outlined.

Respectfully,

PETER B. HAGOPIAN, M.D.,
Assistant Commis.





SPECIAL REPORT OF THE DEPARTMENT OF
MENTAL HEALTH RELATIVE TO A STUDY
OF THE ADVISABILITY OF MAKING PSYCHI-
ATRIC SERVICE AVAILABLE TO THE DIS-
TRICT COURTS.

In accordance with the provisions of chapter 47 of the
Resolves of 1950 and chapter 23 of the Resolves of 1951,
the Department of Mental Health has made a study
and investigation relative to the advisability of pro-
viding psychiatric services and facilities for the district
courts of the Commonwealth, and submits the following
report.

Chapter 47 of the Resolves of 1950 reads as follows
Resolved, That the department of mental health is hereby authorized

and directed to make a study and investigation relative to the ad-
visability of providing psychiatric services and facilities for the district
courts of the commonwealth. It shall report to the general court the
result of its investigation, and its recommendations if any, together
with drafts of legislation necessary to carry its recommendations into'
effect, by filing the same with the clerk of the house of representatives
on or before the first Wednesday in December in the current year..

Approved July 11, 19t

Chapter 23 of the Resolves of 1951 reads as follow

Cbc Commontoealtl) of e^assactnisctts

Resolved, That the department of mental health, authorized and
directed under chapter forty-seven of the resolves of nineteen hundred
and fifty to make a study and investigation relative to the advisability
of providing psychiatric services and facilities for the district courts
of this commonwealth, shall continue its study and investigation until
the first Wednesday in December of the current year, at or before
which time said department shall report to the general court, by
filing a report with the clerk of the house of representatives, the result
of its study and investigation and its recommendations, if any, to-
gether with drafts of legislation necessary to carry its recommenda-
tions into effect. Approved June 28, 1961.
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A. Introduction: History and Purpose of the Report.

In July of the year 1946 there was passed by Congress
a law which became known as the National Mental
Health Act, whose stated purposes were the improvement
of the mental health of the people of this country through
research, training of more professional personnel, and
the increase of community mental health services. Among
other things the act provided for assistance to the states
by the federal government in the use of the most effective
methods of the prevention, diagnosis and treatment of
psychiatric disorders. The Massachusetts Department
of Mental Health, hereinafter referred to as the Depart-
ment, pursuant to this law had received a federal grant-
in-aid and in 1947 and 1948 used part of it to finance an
experiment whereby five district courts in the metro-
politan area of Greater Boston obtained the services of
consultant psychiatrists on a part-time basis. That
experiment ended June 30, 1950.

Not long after the passage of the National Mental
Health Act there was formed the Joint Committee of the
Boston Bar Association and the Suffolk District Medical
Society, hereinafter referred to as the Joint Committee,
whose purpose was to collect and organize information
governing the inter-relationships between the Depart-
ment on the one hand and the adult and juvenile offenders
on the other; to evaluate the laws and facilities pertaining
thereto; and to make recommendations for their im-
provement. This Committee consists of three lawyers,
Herbert B. Erhmann, Lispenard B. Phister and Dean
Lowell S. Nicholson; and three psychiatrists, Harry C.
Solomon, M.D., George E. Gardner, M.D., and Douglas
A. Thom, M.D., deceased, and succeeded by Robert
Fleming, M.D.

Upon the approval of chapter 47 of the Resolves of
1950, the Department arranged with the Joint Com-
mittee for the conduct of a study in accordance with
the terms of the resolve and to deliver a report, with
recommendations, to the Department. The Joint Com-
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mittee and the Department in turn appointed as medical
research worker a Boston psychiatrist, and as legal
research worker a practicing member of the Boston Bar.

The following preliminary report is based upon the
work of that research team and upon the report submitted
to the Department by the Joint Committee.

B. Methodology Employed.

Since the basic research team consisted of a psychia-
trist and a lawyer, the methods used to accomplish the
study reflect the views and attitudes of their respective
professions. Their individual thinking, of course, was
modified by the members of the Joint Committee, who
were older men with wide experience, and who helped
to frame many of the problems and gave advice with
regard to ways of solving them. Due to the lack of funds
it was not possible to make any effective use of members
of allied disciplines, particularly a sociologist and psy-
chologist, whose assistance would have helped to widen
the scope of the survey considerably.

The initial step in the study was to find ways of evalu-
ating the experiment of providing part-time psychiatric
service to the five metropolitan district courts. This
unique experiment had been set up two years previously
by Dr. Clifton T. Perkins, then Commissioner of Mental
Health, and it had no counterpart anywhere in the coun-
try. A thorough study of these five courts was necessary,
not only for its own value, but also because it would af-
ford a great deal of understanding of the problems which
would be encountered in the study of the other district
courts in the state. The study of the five courts was
conducted jointly by both members of the research team
through personal interviews with the presiding judges
and the probation officers and psychiatrists attached to
each court. Prior to the interviews a detailed ques-
tionnaire was formulated by the research team and
approved by the Joint Committee. The questionnaire
covered all the important areas of the relationship
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between law and psychiatry which have been the subject
of discussion for many years. It was not shown or given
to the judges and court staffs to fill out but was used by
the research team as the basis for the interviews. The
interviews proved to be quite time-consuming, but even
so their value far outweighed the disadavntages of sending
out a questionnaire to be filled out by the judges. How-
ever, the material obtained thereby is impressionistic
and experiential rather than an accurate, scientific
statistical study.

On the basis of that initial study it was obvious that
it would not be possible for the research team to visit
the maximum number of district courts throughout the
Commonwealth, if the visits were done jointly. Therefore,
after a few other courts were visited by the two members
of the research team together, the remainder were inter-
viewed separately, so that the maximum utilization of the
limited time and personnel was achieved.

In addition, there have been added interviews with
probation officers to study the problems of the probation
service and its relationship to psychiatric services in
each court. Interviews with judges of probate courts,
superior courts, and a judge of the Federal District
Court in Boston have been conducted, in order to achieve
a better understanding of the problems of psychiatric
service in courts of varied jurisdictional levels.

Since the state mental hospitals afford the bulk of the
contact for all of the courts, and the only contact with
psychiatry for man}' of the courts, interviews were also
conducted with the superintendents of most of the state
hospitals. In this way more information was obtained
about the relationships between the courts and the psy-
chiatric service provided by the hospitals, as well as some
idea of the problems faced by the hospitals in handling
the psychiatric problems referred by the courts.

In such other metropolitan centers as New York,
Philadelphia, Detroit, Baltimore, Chicago, Cleveland
and Pittsburgh psychiatric clinics attached to courts
have been in operation for varying lengths of time.
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Since a considerable body of experience and knowledge
has been accumulated by these clinics from which this
study could benefit, personal visits by the research team
to these clinics were deemed advisable. Selected clinics
were visited to great advantage.

Finally, from the time the project was set up extensive
reading has been done, both of current and past literature
relevant to the study. Reports have been obtained from
various psychiatric court climes and of special commissions
for the study of sex crimes, juvenile delinquency and
probation, which have been studied for their possible
application to the situation in Massachusetts.

C. History of Insanity as a Defence: The Problem of the
“ Rules ” or “ Tests ” of Criminal Responsibility.

Insanity as a defence in a criminal proceeding is a
problem which has had a long and troubled history.
Reduced to its elementary propositions, this is the
dilemma: The law labors under the assumption that
normal man is a free moral agent. This assumption
of moral culpability a legacy left to the law from the
Middle Ages has a companion assumption also a
legacy of the Middle Ages that acts of insanity must
have the characteristics of a delusion, an attitude con-
ditioned by earlier concepts of demoniacal possession.
The law’s method of determining criminal responsibility
in the light of this has been through various “tests,”
which were evolved by judges and commentators and
applied throughout the years, finally arriving at the
so-called M’Naghton “knowledge of right and wrong”
and the “irresistible impulse” tests. Both were adduced
from 18th century medical concepts, and one or the
other, or both, are the bases of insanity defences in almost
all of the states to this day. In psychiatry, on the other
hand, there are no moral or social standards, and classi-
fications are with reference to the illness of the offender,
who is regarded as a medical problem. The solution to
this medical problem, of course, has no relevance to the
law’s “tests.”
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I. The “Knowledge of Right and Wrong” Test.
How did the “knowledge of right and wrong” test

originate? In 1843, in England, one M’Naghton shot
and killed Drummond, private secretary to Sir Robert
Peel, believing him to be Peel. M’Naghton labored
under the delusion that he was hounded by his enemies
and was found “not guilty by reason of insanity.” But
public indignation, already inflamed by an 1840 ruling
in the case of Oxford, who had shot at Queen Victoria
and also had been found not guilty on insanity grounds,
forced a debate in the House of Lords, and it was decided
to sound the opinion of the judges on the law governing
such eases. The judges accordingly decided on the
“knowledge of right and wrong” test, which involved
two essential questions in relieving an offender of criminal
responsibility: (a) whether the accused knew “at the
time of such a crime that he was acting contrary to law;”
and (b) whether “the party accused was laboring under
such a defect of reason, from disease of the mind, as not
to know the nature and quality of the act he was doing,
or, if he did know it, that he did not know he was doing
what was wrong.”

Commentators have been legion and practically unan-
imous in their condemnation of the M’Naghton rule.
They have long pointed out that the delusion itself is
not the disease but is a symptom of a broad mental
illness affecting the entire individual; that the test
covers only psychoses with delusional symptoms, espe-
cially paranoia, and does not extend to other disorders;
and that in any event the test is but an embodiment of
the outmoded concept of moral culpability.

11. Massachusetts and the “Irresistible Im-
pulse” Test.

Chief Justice Shaw in Massachusetts more than a
century ago realized the inadequacy of the “knowledge of
right and wrong” test and decided that if a man may
kill as the result of an irresistible compulsion, he cannot
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be held to be legally sane. This attempted modification
of the doctrine of moral culpability through the insertion
of the “irresistible impulse” test into the M’Naghton
rule appeared in the case of Commonwealth v. Rogers,
7 Met. 500 (1844), where the Chief Justice said:

In order to constitute a crime, a person must have intelligence and
capacity enough to have a criminal intent and purpose; and if his
reason and mental powers are either so deficient that he has no will,
no conscience or controlling mental power, or if, through the over-
whelming violence of mental disease, his intellectual power is for the
time obliterated, he is not a responsible moral agent, and is not pun-
ishable for criminal acts.

... if he still understands the nature and character of his act and
its consequences; if he has a knowledge that it is wrong and criminal,
and a mental power sufficient to apply that knowledge to his own
case, and to know that, if he does the act he will do wrong and receive
punishment, such partial insanity is not sufficient to exempt him from
responsibility for criminal acts.

If, then, it is proved to the satisfaction of the jury that the mind
of the accused was in a diseased and unsound state, the question will
be, whether the disease existed to so high a degree that for the time
being it overwhelmed the reason, conscience and judgment, and
whether the prisoner, in committing the homicide acted from an
irresistible and uncontrollable impulse. If so, then the act was not
the act of a voluntary agent, but the involuntary act of the body,
without the concurrence of a mind directing it.

The quotation is given at length because the case has
been cited in practically every subsequent Massachusetts
decision on the question. Some of the Massachusetts
cases seem to apply only the “knowledge of right and
wrong” test, some only the “irresistible impulse” test,
but most apply both. Thus, as late as 1950, in the case
of Commonwealth v. McCann, 325 Mass. 510, 91 N. E. 2d
214, the rule was restated in this fashion:

One whose mental condition is such that he cannot distinguish be-
tween right and wrong is not responsible for his conduct, and neither
is one who has the capacity to discriminate between right and wrong,
but whose mind is in such a diseased condition that his reason, con-
science and judgment are overwhelmed by the disease and render
him incapable of resisting and controlling an impulse which leads to
the commission of a homicide. In such an instance, the homicide
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would be “not the act of a voluntary agent, but the involuntary act
of the body, without the concurrence of a mind directing it.” Com-
monwealth v. Rogers, 7 Met. 500, 502, 41 Am. Dec, 458.

Followed literally, it is doubtful whether the “irresist-
ible impulse” test is any broader than the simple “knowl-
edge of right and wrong” test, nor does the dual nature
of the test as formulated in the Massachusetts decisions
ease the jury’s task. However, acceptance of the “irre-
sistible impulse” test has been hailed by some commen-
tators as effective in that it is a start toward legal accept-
ance of the concept of a unified personality, and in that
it points up the absurdity of an arbitrary compartmen-
talization of the offender’s mind. However, the applica-
tion and administration of the results of the test when
applied are inconsistent and almost as universally subject
to criticism as the M’Naghton rule.

The question, then, is how to preserve medical validity
without scrapping the orderliness of the legal system.
Obviously, since the laws and medicine’s standards of
responsibility are irreconcilable in theory, the answer
lies in trying to reconcile them in practice. In a sense,
that is the thrust of this entire report.

D. Disposition of Offenders under Current Massachusetts
Law.

I. Adult Offenders,

It is manifest that the application of the M’Naghton
rule and its modifications necessitates that the knowledge
and skills of the science of the psychological understanding
of the criminal be utilized, if at all, not in pleas before
the bar of justice, but in the method of disposition after
the plea of the offender before it. Therefore, there is re-
viewed sketchily the available avenues open to a Massa-
chusetts court for the disposition of the adult offender.
(a) Where no Incarceration: Probation.

A judge or a jury may find the defendant not guilty
and the case against him will be dismissed. Or, on either
a finding or verdict of guilty, a court may simply place
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the case on file, which means that with the consent of
the defendant no sentence is imposed and the case is
merely left standing on the court records without further
proceedings, though it may at any time be called up and
disposition made ; or the court may order a continuance
without a finding, placing the offender under the custody
of the probation officer; or sentence the defendant to a
fine or imprisonment, depending on the offence involved,
and then suspend the sentence and order the defendant
into the custody of the probation officer.

By far most of the dispositions by the criminal courts
(and by the juvenile courts), whether under the guise
of continuance without finding or the more common
suspended sentence, involve probation the method of
supervising an offender outside of penal institutions.
The first probation law anywhere was passed in Massa-
chusetts in 1878, thirty years after the experiments of
John Augustus, the Boston cobbler, who used to bail
out offenders unable to pay their fines and give them
guidance and support; by 1900 there were six states
with such statutes; and at present almost every state
has a probation law or its equivalent. Under our law
if the judge in his discretion believes the offender to have
sufficient potentiality for rehabilitation while in the
community, he may place him under the supervision of a
probation officer, who in turn imposes certain conditions
on the offender’s conduct designed to provide the maxi-
mum chance for rehabilitation. On violation of the
conditions of probation the offender may be surrendered
and returned to court for possible imprisonment.

Because any sound integration of the use of psychiatric
knowledge and techniques into the administration of
criminal justice must be in great part carried out in the
probation office, a substantial part of this report deals
with the subject of probation.

(6) Where there is Incarceration: Penal.

Finally, the adult offender, if the law allows or re-
quires, may be sentenced to be executed, sentenced to a
penal institution, or committed to a mental institution.
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The penal institutions include jails, houses of correction,
reformatories, state farms, and state prisons. The penal
institutions themselves and their administration, as
well as the laws (many of them inconsistent) determining
sentences, is a separate subject largely outside the scope
of the present report. Criminal court commitments to
mental institutions and some psychiatric aspects of the
management of convicted prisoners will be dealt with
in a subsequent section of this report.

(c) Where there is Incarceration: “Rehabilitative.
There are two types of incarceration neither civil nor

criminal by which the person before the court, whether
convicted of a crime or not, may be adjudicated a defec-
tive delinquent or a sexual psychopath and remanded
for an indefinite period of custodial care in an institution.
Because both the defective delinquent and sexual psy-
chopath laws utilize the concept of diminished responsi-
bility and of the indeterminate sentence, and because as
such they constitute a modification of the assumption
of moral guilt implicit in our criminal law, they will be
discussed at some length subsequently.

11. Juvenile Offender

The disposition of the juvenile offender marks a further
modification of the assumption of moral guilt, and the
present system in Massachusetts of segregating children
from adults with the view of correcting their anti-social
tendencies rather than solely of punishing them is a prin-
ciple now' universally accepted as a sound one. Thus,
within a prescribed age range from seven to seventeen,
juvenile offenders are to be treated as “children in need
of aid, encouragement, and guidance”; they are to be
tried in proceedings whose character is denominated as
non-criminal; the classification made is that of “delin-
quent child,” which means a child between seven and
seventeen who violates any city ordinance or town by-law
or commits any offence not punishable by death, and of
“wayward child,” which means a child growing up under
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conditions likely to produce delinquency; juveniles are
tried in separate sessions of courts, under special require-
ments, such as holding the hearings in rooms not used
for criminal trials, or in chambers, exclusive of the gen-
eral public, etc.; and there has been one court which was
set up as a complete and separate juvenile unit in itself,
with jurisdiction limited to the central portion of the city
of Boston.

A central authority known as the Youth Service Board,
consisting of three members, and to which commitment
of a juvenile offender is optional with the court, is charged
with the co-ordination of the juvenile delinquency pro-
gram throughout the Commonwealth, the management of
the training schools and foster homes, and acts as general
trustee with guardianship powers over the juveniles com-
mitted to its care. Probation, however, still is under the
direction of the courts, by which the courts may make
use of the foster homes and training facilities of local
social agencies.

Within their very limited resources all of the public
and private child psychiatric clinics in the State are avail-
able to the juvenile courts. Because of the total com-
munity demands made upon these clinics, however, the
actual service rendered by them to the juvenile courts is
extremely meager and spotty. Moreover, although the
Youth Service Board is given the responsibility by law
of developing psychiatric services of its own, both a short-
age of funds and of psychiatrists have prevented it from
giving anything more than brief diagnostic services for
purposes of classification.

The juvenile laws are by no means wholly free of the
traditional criminal law concepts. Thus, guilt remains a
prerequisite to court action and violation of law as the
primary condition of delinquency. A juvenile offender is
accordingly required to plead “guilty or not guilty.” He
may be committed to jail for contemporary commitment
or in default of payment of fine and may be freed on
bail. The entire terminology and paraphernalia of juve-
nile procedure is indistinguishable from that of the crimi-
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rial law. Moreover, the judge may set aside the delin-
quency provisions and act under the criminal law, and
to this, as with criminal cases, appeal lies with complete
review in the Superior Court.

But in so far as the principles of juvenile law regard
delinquency as a condition of the offender, the condi-
tion to be ascertained on full and scientific examination
of the facts and corrected by treatment not necessarily
punitive, they have particular relevance in this study
anent the disposition of adult offenders.

E. The Relationship of the State Hospitals to the Courts.

I. The Governing Statutes in Criminal Matters.
Since 1849 the courts of the Commonwealth have had

the authority to commit to a state hospital any person
under complaint or indictment if he is insane or if his
sanity is questionable. The present section of the Massa-
chusetts General Laws which provides for this period of
observation is section 100 of chapter 123. This section
provides the judge with broad discretionary powers which
are exercised as a rule only when the person is obviously
psychotic, or in certain offences, especially sex offences.

Section 99 of chapter 123 gives the judge the authority
to request the Department of Mental Health to assign a
member of a state hospital staff to conduct an examina-
tion of the mental condition of any person coming before
the court. This section, in that it calls for the examina-
tion of the patient on an out-patient basis, stands in
marked contrast to section 100, where the person is com-
mitted for an observation period, usually of thirty-five
days. In addition, under the provisions of section 99,
any person appearing “before the court,” whether as
party or witness, whether in a civil or criminal proceed-
ing, can be examined at the discretion of the court. De-
spite its obvious value to the courts and the simplicity
of its administration, the law has been little used. In-
deed, during the survey of the district courts it was dis-
covered that the great majority of the courts had no
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knowledge of its existence, and that the few aware of it
were, for the most part, making very little use of this
section.

Section 77 is the statute used in civil commitments,
though some judges, as a bookkeeping device, utilize it in
criminal matters, as will be seen subsequently.

Section 100A, the famous Briggs Law, makes it man-
datory for the Department of Mental Health to examine
an offender indicted for a capital offence or for any of-
fences more than once or convicted previously of a felony.
The court, however, is not bound by the report of the
examining physicians. This law, universally acclaimed as
one of the most forward-looking pieces of legislation of its
kind ever enacted, serves the purposes of eliminating un-
seemly court battles of experts and of screening legally
insane offenders, as defined by the Massachusetts rule of
criminal responsibility in insanity.

Section 101 provides for the commitment of persons in-
dicted for murder or manslaughter and acquitted by the
jury by reason of insanity to a state hospital or to the
Bridgewater State Hospital for the criminally insane.

Section 104 provides for the commitment of prisoners
to a state hospital from jails and houses of correction
who appear to be insane or require further observation.

11. The State Hospital Facilities

The twelve state mental hospitals were designed for
the cure and treatment of patients with various types
of mental illness, especially those with psychoses. None
of them was designed for the purposes of that kind of
security which is necessary in the care of criminal offenders
who are committed by the courts for observation. Hence,
one reads about the escape of various criminals from the
hospitals. For many years these hospitals have been
unable to secure enough doctors to care for their large
number of patients, which in all hospitals exceeds their
capacity.
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The working procedures between the state hospitals
and the courts in the administration of section 100 of
chapter 123, both the judges and the superintendents
freely admit, are not altogether satisfactory. In fact
the principal motive prompting the Department to
furnish consultant psychiatrists to the five courts men-
tioned above was to improve the handling of thirty-five-
day commitment of court offenders to state hospitals
as provided for in section 100. The same motive really
is one of the central problems in the resolves calling for
this study and report.

F. Study of the District Court System.

I. The Constitution of the System Itself.
The district court system of Massachusetts, patterned

on the court system of England, was designed to care
for the local administration of justice in those cases
where the offences committed were not too serious.
Over the years there has been a gradual increase in the
number of district courts, so that at the present time
there are seventy-two such courts in the Commonwealth.

Each district court is essentially autonomous. There
is an Administrative Committee of the District Courts,
which functions largely in an advisory capacity. The
presiding judge functions as the policy maker of the court.
In most of the district courts the judges are only on a
part-time basis and also engage in the private practice of
law. The failure of the Commonwealth to provide full-
time salaries has been a source of dissension among the
judiciary for many years, but an examination of the work
of the courts of the Commonwealth readily reveals that
many courts have hardly enough work to keep them busy
for half a day, let alone a full day. This means that on a
full-time basis many of the courts would have to be abol-
ished, other courts enlarged, and a better system of state-
wide distribution devised.
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11. The Results of the Experiment of providing

Psychiatry for Five Metropolitan District
Courts.

The Department of Mental Health had always been
interested in giving the courts the maximum amount of
psychiatric service which it could furnish. However,
the lack of state funds always hampered any such efforts.
But in 1947 the National Mental Health Act was passed
by Congress, and federal funds were provided for use by
the States in various mental health activities. A meeting
was held with the Administrative Committee of the
District Courts, in order to determine which courts
might be receptive to the idea of having a psychiatric
consultation service. At that meeting it was decided
that in view of both the limited funds available and the
greater need for such a service the project would be
limited to the larger courts in the metropolitan Boston
area. About one dozen district courts in that area were
contacted, and of that number five requested such a
service. Each court was advised that the psychiatric
consultant would be available to the court from one to
three half days per week, depending on the particular
needs of each court. Each was allowed to choose its
own psychiatrist, and on request the Department fur-
nished the court the names of several psychiatrists from
which to choose. The Department reserved the right
to approve the particular man chosen with regard to his
professional qualifications. The psychiatrist was paid
$25 per clinical session, usually a half day, under the
federal grant-in-aid which the Department had received.
The following five district courts requested the service
and were chosen: Chelsea, Cambridge, Quincy, South
Boston and the Boston Juvenile. They were given a
completely free hand in the way they employed the
services of the psychiatrists.

There were several new and unusual aspects to that
project. First, it was set up by the Department under
a grant from the federal government and not with state
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funds. Second, it was the first time in the history of
forensic psychiatry that such a project had been set up
in five courts at the same time. Third, as will be shown
in detail, it was the first demonstration that such a system
was practical. The present experiment ended in June,
1950, at which time the present research team was set
up to evaluate its effectiveness and to explore, in con-
formity with the resolves, the possibility of its being
extended to cover all the district courts of the State.

To aid in making this evaluation, as has been men-
tioned, a questionnaire was formulated covering all the
areas where law and psychiatry come into contact and
conflict with each other. The questions covered such
points as the best time for psychiatric examination of
offenders, the use of expert testimony, the attitudes of
judges and probation officers to the use of psychiatric
consultants, the validity of the M’Naghton and irre-
sistible impulse tests, the comparison of laws concerning
the psychiatric examination of offenders used in other
States with those in use in Massachusetts, the avail-
ability and utilization of treatment facilities in selected
cases, etc. The questionnaire was used as the basis
of the interviews with the judges, psychiatrists and
probation officers.

The study of the five district courts indicates first
and foremost that the psychiatric consultant service
was regarded as extremely valuable by all the judges,
probation officers and psychiatrists of these courts. It
has resulted in a much greater use of psychiatric services
by these courts than had ever been the experience before.
The value of this two-year experiment in demonstrating
to the courts the value of psychiatry and its closer liaison
with the courts has been substantial.

There was the impression among the five judges, their
probation officers and the consultant psychiatrists
that this psychiatric service had resulted in a considerable
reduction in the numbers of offenders who were sent to
state hospitals for observation. This, however, is a
basic point to establish with statistical evidence, bo
far it has been impossible to secure this information.
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Factual material will also be necessary to determine
whether the temporary commitments from these five
courts during the demonstration period were more
selective than those from courts without such service.
These matters are referred to again under the section
entitled “The Need for Further Study.”

At three of the five courts the psychiatric service was
used by the court one day a week, while the other two
courts used the service two or three times a week. In
some cases that was felt to be adequate, but most courts
expressed a desire for a greater degree of service. In
three courts the psychiatrist sat in the courtroom while
cases were being heard. None of the five courts had
any sort of adequate facilities in terms of space where
the psychiatrist could conduct his examinations and
interviews with some degree of privacy. One doctor
conducted his interviews in the coat room with constant
interruptions, a situation hardly conducive to the privacy
required for a confidential psychiatric interview. Another
used the judge’s lobby. In the remainder the office of the
probation officer was used for the interviews, often with
many interruptions.

In all the courts the offender was usually referred to
the psychiatrist as a result of the probation officer’s
noticing some abnormality. In the greater majority of
the remainder of the cases the cases were referred by the
judge. In every court all sex offenders were almost auto-
matically referred to the court consultant for psychiatric
examination, but as regularly sent on to the state hospi-
tals for further observation. Some of the courts did the
same thing with alcoholics.

Opinion differed sharply on the question of whether
the psychiatrist, attached to the court or to a state
hospital, should make any recommendation as to dis-
position. In any event all the courts were very much
opposed to any legislation which would make it manda-
tory for the court to follow the recommendations of the
psychiatrist where commitment to a hospital or to the
defective delinquent department was made. The par-
ticular problem recently received a great deal of public
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attention when a judge refused to commit a sex offender
to the defective delinquent department at Bridgewater,
as the hospital had recommended. Yet in cases where
the offender is not found committable, but the hospital
makes some sort of recommendation for treatment, there
has been very little tendency on the part of the court to
follow these recommendations. In some of the courts
there was found to be no effective liaison or integration
between the work of the courts, the state hospitals and
various social agencies; in others, there was excellent
co-operation. In one court there was a close working
arrangement with various groups interested in the prob-
lem of alcoholics and the court, but this appeared to be
less true in most courts.

As far as these particular five courts are concerned,
each would like to resume the arrangement wherein there
is a psychiatrist attached to each court, chosen by the
court with the approval of the Department of Mental
Health. Though recognizing the general usefulness of the
idea, none of these courts was interested for its own
purposes in a centralized court clinic for a given area and
serving a number of courts rather than a separate psy-
chiatrist for each court. All appreciated that while
either arrangement was practical to a certain extent for
courts located within metropolitan Boston, where there
is a relatively large number of psychiatrists available,
the problem was entirely different in other areas of the
Commonwealth.

Evaluation by the judges in these five courts of the
laws in other States with regard to sex offenders and the
examination of offenders in comparison with the laws of
Massachusetts was not forthcoming. This same hesitancy
was evinced with regard to a possible extension of the
Briggs Law principle of mandatory psychiatric examina-
tion to cover certain cases which come under the juris-
diction of the district courts.

A very encouraging aspect of the study was the atti-
tude of the judges in the five courts with regard to the
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probation system. All the judges were in favor of a
better trained probation staff through in-service training;
and through the good offices of the Administrative Com-
mittee of the District Courts a more highly trained quali-
fied type of probation officer is being appointed. In gen-
eral, the probation officers seemed to appreciate and desire
the expert advice which they could obtain from the psy-
chiatrist. Often in the course of probationary supervision
of offenders it was found that problems of an emotional
nature arose which the probation officers were not quali-
fied to handle, and they were glad to have an opportunity
to turn to a more qualified person for the necessary advice.
Indeed, in some courts more valuable work was done by
the psychiatric consultant in this way than through the
cases seen prior to conviction merely for a diagnostic
opinion. The probation officers themselves were particu-
larly avid for in-service training, and all of the psychi-
atrists stressed the desirability of having some psychiatric
social workers on the probation staff. The whole prob-
lem of psychiatry and the probation system is considered
in some detail in another portion of the report.

Most of the judges were cautious about the indetermi-
nate type of sentence, also discussed hereinafter, although
none, understandably, appeared to have thought about
the problem to any great extent. The defective delinquent
law, itself a type of indeterminate sentence, was seldom
invoked one relatively large court, for example, had
used it only seven times in its entire existence, because it
was felt that too many “life” sentences had in effect re-
sulted from its use.

All judges, probation officers, and psychiatrists in the
five courts stressed the need for establishing the closest
possible working relation between the court and the
psychiatrist.

The work of the psychiatrists was limited to diagnostic
examination, with emphasis on treatment only in rare
cases. The reports made to the court in those cases
where there was a written report was very brief in most
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instances and did not appear to be very helpful. In some
courts the reports were made verbally and informally to
the judge or probation officer.

111. Results of the Study of Other District
Courts.

After the completion of the five-court study the scope
of the study was extended to include other district courts
in the commonwealth. Limitations of time and of per-
sonnel restricted the studies to thirty courts, chiefly in
the eastern half of the State. It would have been de-
sirable to visit all the courts to determine the local factors
involved in the project and also to present a more com-
plete picture. However, it is submitted that an adequate
sampling was made for the purpose of this study. The
other courts studied range in size from small rural coun-
try courts to the larger courts in Boston and other cities.

The population as well as the size of the area served
by these courts, and their attitudes towards psychiatry
and to the use of psychiatric services within the court,
varied tremendously. Some courts have been making
fairly effective use of the psychiatrists in practice in their
communities by having all questionable cases seen by
these doctors, so that over the years there has developed
a close working arrangement between court and psychia-
trist, to the great advantage of the court. This service
has been mainly diagnostic, with only occasional attempts
at treatment of offenders. In all cases this particular ar-
rangement had been set up on an informal basis through
the initiative of the court. Where such a system has
been operating, some of the courts involved tend to pre-
fer a continuation of that system to the inauguration of
any other system, but some would prefer the services of
a clinic or a formal arrangement with a state hospital.
In only a few courts was there any open hostility to the
idea of setting up some kind of psychiatric service for
the courts.

Most, however, had little interest in the problem as
uch, so that the problems involved in the relationships
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between law and~psychiatry which were present in the
study of the five courts were multiplied many times in
the courts which had never had any psychiatric services
available. Under those circumstances the interviews at
many of the courts involved a great deal of discussion
with the judges in respect to the various questions in-
volved and the ways psychiatry could be of value in the
administration of justice. In many cases the judges felt
that a psychiatrist in the court would be an encroachment
on their judicial powers.

G. Study of Other Courts, Prosecuting Authorities and Court
Administrative Agencies.

I. Superior Courts and District Attorneys.

Because the superior courts and district attorneys
have the whole valuable experience of the Briggs Law
and are frequently concerned with the giving of jury
charges involving the Massachusetts rule of criminal
responsibility and insanity, because administratively
the superior courts are far less disparate and autonomous,
and because they are frequently involved in the trial
de novo of criminal cases appealed from district courts
involving psychiatric questions, it was felt that the
interviewing of some superior court judges and some
district attorneys would lend perspective to the district
court study. Limitations of time have allowed thus far
for only six such interviews. From this sampling there
was elicited from those interviewed no exceptionally
marked conversance with the problem, either generally
or in respect to the Briggs Law and Massachusetts rule
of criminal responsibility. Nor was there any marked
hostility. Among other things it was the sense of the
interviews, for whatever they were worth, that a revision
of the Massachusetts rule of criminal responsibility and
insanity must await the building of a separate treatment
center for criminals with certain personality disorders;
that the community climate of opinion is a strong factor
in taking into consideration the sentencing of sex offenders;
and that the defective delinquent and sexual psychopath
laws are poorly conceived and have been largely unsuc-
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cessful. In so far as the implications of the Briggs Law
had been thought through, almost all were, in varying
degrees of enthusiasm, pleased with it.

11. Probate Courts.
To lend further perspective to the district court study

some probate court judges were interviewed. It is mani-
fest that a good many of the problems before a probate
judge are fraught with matters of psychiatric significance.
To list a few at random, there are the problems that
arise in the granting of custody, wherein a continuance in
order to allow psychiatric examination before granting a
decree in favor of one of the contesting parties might be
advisable; in adoption, where the Department of Public
Welfare might not be sufficiently equipped to assess the
personalities of the prospective adopting parents; in
divorce, where emotional instability is undoubtedly the
basic factor in a large percentage of such proceedings.
As now constituted, the probate courts operate without
probation staffs and consequently are often left un-
assisted in the disposition of such matters as enumerated
above, when obviously the problem, more often than
not, may be within the special competence of a trained
probation officer. Certainly, the sentencing powers of a
probate judge in contempt proceedings are sufficiently
akin to criminal disposition to bring into focus the ques-
tion of the desirability of a probation officer to aid the
court in such a situation. The foregoing matters were
brought to the attention of the Administrative Com-
mittee of the Probate Courts, although with what result
it is impossible to say at present writing.

111. Other Probation Personnel.
In addition to many of the probation staffs in a large

number of district courts, additional conferences were
held with other probation personnel, both whose knowl-
edge of and sympathy for the problem of psychiatry and
the courts, and whose position, reputation, experience or
enthusiasm, had commanded the especial respect of their
association. From this group have come some of the most
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helpful and pertinent suggestions concerning such diverse
aspects of probation as the setting up of an in-service
training program, the validity of enforced psychiatric
care as a condition of probation, the utilization of com-
munity welfare services by probation officers, and the
use of state hospitals as out-patient clinical facilities for
the courts.

(a) New York County Court of General Sessions.
A study was made of the probation staff of the General

Sessions Court of New York County, whose probation
set-up has achieved considerable renown. Comparison of
probation as practiced in this court with the probation
practiced in our courts is not altogether valid in view of
the size, specialized function, and self-contained nature
of the General Sessions Court. Nevertheless, some of
the facts observed in this court are significant for our
purposes. Thus, each probation officer on its staff has
passed a competitive civil service examination and has
been specifically trained as a social worker. There is a
standardization of procedures and reporting consonant
with the best-considered practices of social case work,
which is the backbone of this court’s methodology. There
is vested in the Chief Probation Officer, who had also
achieved that position competitively, a great deal of cen-
tralized authority, and this aids further in the standardiza-
tion of procedures. An “institute,” consisting of bi-
weekly lectures on the problems of probation delivered by
some of the best authorities in the field, attendance at
which is mandatory upon the staff, seems to have con-
tributed to a substantial orientation on the part of the
staff towards its fundamental psychiatric case work ap-
proach towards the problem of probation.

H. Facilities and Laws Outside of Massachusetts.

I. Court Psychiatric Clinics.
Since 1909, when Dr. William Plealy pioneered in the

development of the first psychiatric court clinic, there
has been a great deal of interest in such clinics, but, sur-
prisingly enough, the idea has not spread very much.
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The development of the first psychiatric court clinic for
Children at the Cook County, Illinois, Juvenile Court was
followed by a similar clinic for adults in 1914 at the
Chicago Municipal Court. Detroit and Baltimore es-
tablished psychiatric court clinics in 1921; Philadelphia
at about the same time established a clinic devoted pri-
marily to adults. In 1925 the Cleveland clinic was set
up, in 1931 the Behavior Clinic of the Criminal Court of
Cook County; in 1933 the clinic of the Court of General
Sessions in New York City, in 1937 the clinic of the Court
of Quarter Sessions in Pittsburgh, and in 1949 the clinic of
the Magistrates Court in New York City. For many
years Boston has had a medical department connected
with the Boston Municipal Court which also functioned
in a diagnostic psychiatric fashion. The meager list
represents just about the total advance in adult court
clinics in the past forty years.

Am excellent recent review of seven of the above court
clinics by Dr. Mannfred Guttmacher is to be found in the
“American Journal of Psychiatry,” June, 1950, wherein
he presents in tabular form the functional organization
of seven adult clinics in terms of personnel, case load,
budget, time and sources of referral for examination, and
clinical tests used; and where he points up the marked
lack of any uniformity in the organization of the clinics.
In all of them, though, records of varying value are kept,
and, in addition, fairly extensive reports of their work
are published.

To provide a more accurate evaluation of court clinics
which have been functioning for a long time, a visit was
made to the clinics in Philadelphia and Baltimore. In
addition, an interview was conducted with a justice of the
Children’s Court of New York City, where some far-
reaching experiments with regard to treatment are being
carried out.

In the Philadelphia Municipal Court clinic all juvenile
and adolescents seen in the various divisions of the court
are referred to the clinic for complete medical, psychologi-
cal and psychiatric examination. Only 3 per cent of the
work of that clinic comes from the examination of adult
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offenders in the Criminal Court, 2 per cent from higher
courts and 1 per cent from the federal court. It functions
in diagnostic and advisory functions to the judge, proba-
tion officers and various agencies. No psychiatric treat-
ment is done at the clinic, but cases are referred to various
psychiatric clinics at general hospitals. At full strength
there are seven psychiatrists and several psychologists.
Examination in all juvenile and domestic relation mat-
ters is before trial, though many adult offenders are ex-
amined before sentencing. A substantial number of pa-
tients seen are alcoholics, for whom the AA rather than a
more clinical psychiatric type of treatment is recom-
mended. Very complete general medical facilities, a
laboratory, dental clinic, and library also form part of
the clinic.

A most extensive in-service training program for pro-
bation officers is carried out in this court. Since 1940
the Pennsylvania State Department of Public Instruction
has conducted in-service training for various groups,
such as probation officers, parole officers, and correction
workers. These courses are widely attended, and on
completion there is given a certificate which can be used
for civil service purposes elsewhere. The Municipal
Court is fortunate in having an exceptionally well-trained
chief of probation, a man with a wide range of interest
in his field, who conducts extensive training within the
court. There is also a close working arrangement between
the neuropsychiatric department and the probation de-
partment, with case presentations by the probation offi-
cers which are supervised by the psychiatrist. The pro-
bation officers must have either a college degree or a high
school diploma plus four years of experience in a related
field. There is no civil service system governing appoint-
ments to the staff, but there is a merit system, based on a
competitive examination, for all positions to be filled.
Many of the questions on the examination come from
material presented in the in-service training course.

In Baltimore the psychiatric court clinic functions as
the medical department of the Supreme Bench, and con-
ducts both medical examinations and psychiatric exami-
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nations. At the present time there are two half-time
psychiatrists, two full-time psychologists, and one half-
time social worker. The physical set-up, although poor
compared with the Philadelphia Clinic, is infinitely better
than in any of the Massachusetts district courts, save
the Boston Municipal Court Clinic. The Supreme Bench
of Baltimore functions much like our superior courts,
handling more serious offences and cases appealed from
the lower Magistrate’s courts. However, it handles
civil, juvenile and certain domestic relations matters,
also. Only in rare cases are offenders referred for ex-
amination from the lower courts to the clinic for exami-
nation. In this court most of the cases seen in the clinic
were referred by the judges and a lesser percentage by
the probation officers; the district attorney, defence
attorney, and jail attendants were also sources of referral.
The case history reports of the psychiatrists were very
well prepared and in considerable detail. The availa-
bility of psychological assistance made it possible to do
psychological tests in most of the cases. There is no
provision for treatment of selected offenders at the court
clinic; what treatment there is consists of referrals to
clinics in general hospitals. Maryland operates under
the M’Naghton rule, and the state provides no treatment
facilities between the usual state hospital and penal
institution level. Nor could treatment be carried out
via the probation staff very readily, since co-ordination
between the medical department and probation office
appeared feeble due large!}", it seemed, to the com-
paratively inferior quality of the latter.

Nevertheless, the probation work was kept on a higher
level than in most places, due to an in-service training
program and due to a high degree of centralization- of
authority. In respect to the former a two-hour session
is held every Friday, attendance permissive; lectures
are by various criminologists, sociologists and the like
attached to state institutions. Unfortunately, little
tie-in up to now has been made with the medical staff in
these sessions, though some is planned for the immediate
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future. In connection with the latter a judge of the
court sits as Chief of the Probation Commission and
appears to keep close tabs on the activities of the De-
partment. Appointment is not by civil service but by
selection and competitive examination. There is no
merit system in effect after appointment.

The two judges interviewed in this court showed re-
markably keen insight into the problems of court psy-
chiatry and marked enthusiasm for the usefulness of
psychiatry in the administration of criminal law.

Perusal of the reports of some of the court clinics in
other states reveals that they function essentially in the
same manner, providing a valuable diagnostic and ad-
visory service but not any treatment. This latter is the
stumbling block of almost all court clinics apparently.
These reports did not give any indication of the relation-
ship between the clinic and the probation department,
which is of paramount interest in this study. All these
large metropolitan clinics function within the narrow
confines of a particular court jurisdiction, and only
rarely do work for a court outside of their particular
jurisdiction, even though such courts may occupy the
same building. The latter fact was also noted in the
Boston Municipal Court clinic, where there is little work
performed for the superior court and none for the probate
court.

11. New Jersey New Sex Offender’s Law and
Special Treatment Center.

In that large area of the problem of legal psychiatry
dealing with sex crimes the State of New Jersey has
made a bold and significant forward step. Pursuant to a
1949 legislative resolve there was published the Tappan
Report, so called, named after the technical consultant
of the legislative commission investigating the problem
of the habitual sex offender. In Massachusetts, as in
almost all the other jurisdictions having sexual psy-
chopath laws, a sex deviate is remanded under the law
to a state mental hospital for an indeterminate period
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until cured; yet, state hospitals are not equipped to
provide therapy for these sex cases, which do not belong
in the psychotic category ordinarily committed to psy-
chiatric institutions. The Tappan Report, recognizing
that the failure of sexual psychopath laws of the Massa-
chusetts type lies chiefly in the lack of effective treatment-
programs to handle cases disposed of under them, called
for the creation of a “new and specialized institution to
combine custodial and psychiatric features, with an
active experimental program looking toward methods of
demonstrably effective treatment.”

The reasoning behind the Massachusetts type of law
seems to be that since sex offenders are mentally ill, and
since state hospitals are designed to care for mental illness,
the sex offender should find treatment and care in state
hospitals. This type of thinking is obviously unsound,
and therefore the separate treatment facility recommended
under the Tappan Report would take care of cases re-
quiring intensive and continuing clinical work of a nature
beyond the capacities and design of ordinary state hospi-
tals. At the same time, the Report recommended (1)
that the New Jersey law provide for probation of offenders
not constituting a serious public menace, with treatment
on an out-patient basis; (2) that hospitals be utilized for
that minimum number of offenders suffering from psy-
chotic disturbances or psychoses treatable in state hospi-
tals, and that correctional institutions be equipped with
programs for non-psychotic offenders who require cus-
todial care only; (3) that release procedures assure careful
consideration both to the timely supervised discharge of
those deemed ready for release, and community protection
as well. The Report, in addition, recommended a sound
and comprehensive state-wide preventive mental health
program directed toward this particular problem.

Subsequently, the New Jersey Legislature passed a law
incorporating the recommendations of the Report. It
should be noted that the new law avoids the catch-all
term “sexual psychopath” and provides that specific
offences, on conviction, subject the offender to the opera-
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tion of the law. It should also be noted that this law
minimizes the injustice of the Massachusetts type of
sexual psychopath law, which does not distinguish be-
tween abnormal persons (such as peeping Toms, exhibi-
tionists and certain homosexual types) who merely
outrage public morals and those persons whose tendencies
make them a distinct danger to the public security.

Another bold attempt to cope with the sex crime prob-
lem has been made in New York. There, after a sexual
psychopath bill similar to the Massachusetts law was
vetoed because of procedural defects, a unique study was
made of one hundred and two prisoners convicted of sex
felonies and sentenced to Sing Sing Prison. From this
study, which included psychotherapy, group therapy,
and some psychoanalysis, it was found that many of
the offenders might well be successfully rehabilitated
and restored to the community, whereas others were
deemed untreatable. Subsequently, a new law was passed
providing for a criminal trial in which the court had the
choice of imposing on the convicted offender the penalty
previously allowed under the law, or an indeterminate
sentence of one day to life. The law provides that psy-
chiatric examination and review by the Board of Parole
of all prisoners sentenced indeterminately shall be manda-
tory after the first six months and every two years there-
after. The New York Department of Mental Hygiene
provides the psychiatric services, and the Parole Board
has full discretion to grant release at any time on its
own conditions. To the extent that it removes the term
“sexual psychopath,” that it is a criminal proceeding (with
concomitant procedural safeguards), that it undertakes
individualized treatment in an institution, and distin-
guishes between sex offences which are socially dangerous
and those which merely outrage public morals, it appears
to be advanced legislation. Both this law and the New
Jersey law, in that they designate certain offences for

111. New York State’s New Sex Offender’s Law:
Psychiatry in Prison.
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which a psychiatric examination is mandatory, are an
extension of our own Briggs Law principle. One wonders,
however, about the effectiveness of psychiatry in prison;
and whether the law will be nullified by the permissive
aspect of the sentencing procedure a problem which
will be discussed more fully in the succeeding section on
the indeterminate sentence law in Pennsylvania.

IV. Pennsylvania’s Indeterminate Sentence Law;
Proposed New Sex Offender’s Law.

Pennsylvania has a law which provides something
of a lesson in the theory and practice of the indeter-
minate sentence. The law in question, passed in 1933
and known as the Greenstein Act, permits a trial judge
to require a psychiatric examination and report on any
person convicted of any offence, and if such a report
indicates that the defendant “though not insane is so
mentally ill or mentally deficient as to make it advisable
for the welfare of the defendant or the protection of the
community that he or she be committed to some insti-
tution other than a county prison, workhouse or pent
tentiary, the trial judge shall have the power by virtue
of this act to commit such defendant to any state or county
institution provided for the reception, care, treatment
and maintenance of such cases or similar mental case
n lieu of a sentence and to direct the detaining of
uch a defendant in such institution until further order

of the court.’
Note that this law, probably the first full-fledged

attempt at the indeterminate criminal sentence, provides
for examination only for convicted individuals. It has
been hailed by the Committee on Forensic Psychiatry
of the Group for the Advancement of Psychiatry as
“commendable for both simplicity and comprehensive-
ness. ... If employed it is adequate to deal with the
sex offender. It satisfies the aims of both community
protection and treatment of the sex offender under condi-
tions favorable to restoration. . . . This law has the
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virtue that it does not represent legislation aimed with
bias at a particular group of offenders.”

Yet a review of the Pennsylvania situation reveals that
the few decisions which have been handed down under
the Greenstein Act have concerned themselves solely
with the discretion of a judge in ordering a mental exam-
ination of an offender and not at all with the indeter-
minate sentence aspects thereof. Similarly, there have
been almost no published comments on this law. Why
should so lauded and advanced a law, then, have become
so apparently atrophied? A communication to the
drafters of this report from Dr. Philip Q. Roche, Chair-
man of the Committee on Forensic Psychiatry of the
Group for the Advancement of Psychiatry, suggests
that the absence of any reports or evaluations of the
statute stem from the fact that there has been but scant
use made of it, and that this is not an unfavorable re-
flection on the statute itself but rather a commentary
on the failure of the courts to take advantage of it. He
also says that the state hospitals have failed to co-operate
fully with the courts in assuming a larger responsibility
for treatment and custody of persons charged with crime
and suggests that the law be amended to include a limited
mandatory provision, preferably for first offenders com-
mitting sex offences.

The 1949-50 Report of the Behavior Clinic of Allegheny
County of Pennsylvania, which is from one of the clinics
discussed above, mentions an attempt under the provisions
of the Greenstein Act to commit two convicted prisoners
found maladjusted and mentally ill, though not legally
insane. The two mental hospitals to which these pris-
oners had been committed found them not psychotic,
for which reason they requested their discharge. The
Report cites similar results experienced by judges sym-
pathetic with the law. It would appear, therefore,
that notwithstanding the claims of the Group for the
Advancement of Psychiatry, the administration of crim-
inal law in Pennsylvania, despite the existence of an in-
determinate sentence statute, is as M’Naghton-ridden
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as in other States, and that laws per se do not provide the
answer to the problem.

There is also in Pennsylvania a proposed sex offenders’
law incorporating substantially many of the ideas of both
the New York and New Jersey laws, in that it provides
an indeterminate sentence from one day to life, names
certain specific offences, avoids the term “sexual psycho-
path,” sets aside a special institution under the Depart-
ment of Welfare for custodial care of offenders com-
mitted under the law, and provides basic supervision
under parole after release.

and Elsewhere.
In addition to the New Jersey, New York and Penn-

sylvania laws already discussed, the Committee examined
the special laws to deal with the sex offender which have
been enacted in thirteen other American jurisdictions and
which as a group are generally known as “sexual psycho-
path” laws. These laws all have several things in com-
mon with the Massachusetts sexual psychopath statute:
they recognize that sex offenders are frequently neither
deterred by fear of imprisonment nor cured by imprison-
ment, and that arbitrary release after sentencing fre-
quently exposes society to the dangerous offender likely
to commit new violent sex crimes; they attempt to iden-
tify and isolate potential future sex offenders (some of
these statutes provide that these potential future sex
offenders be segregated from the group of known past
offenders); they distinguish sex offenders as persons suf-
fering from a mental illness with no control of their sex
impulses (even though not psychotic or mentally defec-
tive), and as such, not liable for their conduct. These
laws provide for proceedings to determine if a person
shall be committed as a “sexual psychopath” or “psy-
chopathic personality.” As in Massachusetts a court-
appointed psychiatrist examines the offender, and if after
hearing he is found to be a “psychopath,” the court may
suspend criminal proceedings and order the offender com-

V. The ‘ ‘ Sexual Psychopath ’ ’ Laws : Massachusetts
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milled for an indefinite period to a state hospital. There
are provisions for a release after “cure,” although in some
jurisdictions criminal disposition follows such “release.”
(a) Failure of the “Sexual Psychopath” Laws.

It would seem that it is the intent of these sexual
psychopath laws to make the whole problem a medical
one. But, as indicated in the discussion of the Tappan
Report and the New Jersey Sex Offender’s Law, although
state hospitals are equipped only to deal with psychotics
and not with the type of mental illness dealt with by
these laws, yet the States with these laws have almost
uniformly failed to provide facilities to care for offenders
committed under them. As a consequence, as it has been
shown in various studies, prosecutors are loath to insti-
tute proceedings, so that commitments in most jurisdic-
tions have been few; and state administrators have in-
variably taken a sour view of the laws. In Massachusetts
in the four years the law has existed there has been one
commitment, and that a highly dubious one. It is safe
to assume, then, that that area of our problem dealing
with sex offenders has not been satisfactorily dealt with
by the sexual psychopath laws in at least thirteen of the
sixteen States attempting to do so, including Massachu-
setts.

One final comment on this subject. The implicit as-
sumption behind all the sex offender laws, that sex of-
fenders should be dealt with on the basis of a certain
personality disorder, fails to account for the fact that the
basic causes of non-sexual crimes are in many cases iden-
tical to the causes of sex crimes, and that persons com-
mitting non-sex crimes are often as much in need of
rehabilitation as sex offenders.

J. The Need for Further Study.

The research and inquiries herein reported without
question clearly indicate that a drastic increase in the
use of psychiatry by the courts is of the essence, and that
in furtherance of this, law and psychiatry must in some
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fashion be brought together in a far more reasonable and
workable relation than now exists between them. Con-
sequently, there are listed below certain methods of ap-
plying psychiatric principles and techniques to the ad-
ministration of criminal justice.

I. Central Court Psychiatric Clinic
The commendable practice now in force in such other

great metropolitan areas as New York City, Chicago,
Philadelphia, Detroit, Cleveland, Pittsburgh and Balti-
more of maintaining a central clinic exclusively for courts
should be seriously considered for Boston. Such a clinical
set-up could serve about two thirds of the population of
the Commonwealth. It could take care of the needs not
only of the district courts but also the superior and pro-
bate courts. While such a clinic would be for the exclu-
sive use of any and all courts in a given area, an important
part of its function might well be to give psychiatric serv-
ice to both juveniles and adults who might be referred to
the courts informally and without official court action.
Such a practice, as a matter of fact, is followed in the
Philadelphia Municipal Court and in some juvenile courts
in Massachusetts and elsewhere, where individuals are
referred for guidance by the probation staffs prior to
becoming offenders of record. The Massachusetts law
setting up alcoholic court clinics provides for treatment
at the clinic of persons who are not yet court offenders.

Probably in this Commonwealth such a clinic or sys-
tem of clinics would have to be under the supervision of
the Department of Mental Health, unless a joint control-
ling authority by all the courts could be developed.

The clinic should be staffed with psychiatrists, psychol-
ogists, general medical practitioners, social workers and
statisticians. It is particularly important that it be set
up to provide treatment on an extended out-patient basis,
thus avoiding the invariable pitfall of almost all other
court clinics.

The Boston Municipal Court clinic might well serve as

the nucleus of such a Boston clinic, though its staff and
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facilities would have to be vastly enlarged. It is sub-
mitted, in view of experience with clinics elsewhere, that
were this clinic enlarged and made available to other
courts in the Boston metropolitan area, and if it undertook
treatment as well as diagnosis, it would soon receive the
same whole-hearted acceptance by the metropolitan com-
munity that it has received from its particular court.

Similar clinics on a smaller scale might be set up in
other given metropolitan areas, such as Worcester, Spring-
field or Pittsfield. No suggestions are here made as to
size or case load, since these are matters for detailed study
and analysis. The Committee is also not unaware of the
abject shortage of personnel and funds to operate any
clinics of the magnitude suggested in this section. This
report merely submits that the metropolitan diagnostic-
treatment court clinic might be the most comprehensive
and efficient short-cut to a solution of the problem be-
fore it.

11. State Hospitals providing Psychiatric Service
to the Courts.

In lieu of a central metropolitan court psychiatric clinic,
it might be possible to set up some system whereby the
state hospitals could provide increased psychiatric service
to the district courts within certain geographical areas.
This might involve some redistricting or modifications of
the present hospital districts. Practically, however, there
are some difficulties in the operation of such a plan. First
and foremost, there is the great lack of trained psychiatric
personnel. The hospitals are struggling to care for an
overload of patients with a small staff, and any plan to
make this present small staff available to different courts
would lessen the service for the care of the mentally ill in
the hospitals. Therefore, if such a system were to be set
up, funds to procure personnel designated specifically for
court purposes, and only court purposes, would have to
be obtained. Secondly, the present arrangement of
courts covered by the hospitals is very poor. It hardly
makes sense for patients and court cases to be sent from
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Brookline to the Worcester State Hospital or from Newton
to Westborough State Hospital when other hospitals are
so much closer. The practice would have to be modified
by arrangement between the courts and the hospitals.

From tTie standpoint of the hospital it would be more
feasible and more economical of time and personnel to
conduct a clinic at the hospital to which offenders could
be sent for examination, if funds, facilities and personnel
were specifically provided for this. Only those offenders
who required more prolonged hospital study, or were
psychotic, would be committed to the hospital. The
main difficulty would be the lack of funds and personnel
to maintain such a clinic. Moreover, this investigation
revealed some hostility on the part of various courts to
the idea, based on grounds that offenders refuse to be
treated at state hospitals; and any concerted court op-
position might render any plan inoperative.
(a) Traveling Court Clinics based at State Hospitals.

Another method of increasing psychiatric service to
the courts might be through extending the use of clinic
teams going from the state hospitals to the courts. There
a regular system could be established of visits to certain
specified courts on different days. In this way a number
of the smaller country courts could receive more help.
Since most of these smaller courts only function half a
day, such a system would be practicable. Again, there is
involved the question of modifying the present system of
districting. Such a clinic should include a psychologist,
as well as a psychiatrist, and a psychiatric social worker.

If examinations are to be conducted at the court some
sort of adequate psychical facilities for the interview and
physical examination must be provided. The arrange-
ments observed in various courts for such examinations
are totally inadequate and often do not afford any privacy
whatsoever.

111. Individual, Self-contained Court Clinics

In the likely event that lack of funds or personnel or
other reasons preclude the establishment of metropolitan
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court clinics or preclude the allocation of state hospital
facilities to serve the criminal courts, then pending such
developments efforts should be exerted to increase the
existing number of clinics established and maintained as
integral parts of individual courts. Thus, the Boston
Municipal Court clinic, established many years ago by
statute, has proven highly satisfactory for the needs of
the court, at least in so far as diagnosis is concerned;
and in doing so, it has won a great deal of confidence from
the court, both from the bench and the probation office.
What is needed here, of course, is a further extension of
the court’s clinical facilities to include to a substantial
extent therapy after disposition, on an out-patient basis.
True, the Boston Municipal Court is the largest court in
the Commonwealth, but the counties could provide sim-
ilar clinics to serve more than one court, including superior
courts, thereby reducing the expenses of maintenance per
court.

As a matter of fact this has already been done with
what appears to be considerable success in Norfolk
County. There, in co-operation with a well-oriented if
understaffed probation office, a competent psychiatrist
specializing in child guidance performs both diagnosis
and therapy for the four juvenile courts located in Brook-
line, Dedham, Stoughton and Walpole-Franklin. The
juvenile side of all these courts is served by the same
probation staff. The medical services and facilities
provided approximate those of a child guidance clinic.
The clinic not only acts with despatch in questions of
insanity, psychopathy and mental deficiency but also
provides psychiatric evaluation and recommendations,
and, above all, facilities for psychiatric treatment.
Pursuant to the latter, in the courthouses there is pro-
vided a reasonably professional-looking medical office;
full records are kept; and disposition is usually on a
continuance without finding basis. Close working con-
tact is kept with in and out of state welfare facilities.
Originally financed by a federal grant-in-aid' under
National Mental Health Act Funds, the clinic is now
supported by the county commissioners. The judges of
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the several district courts involved are now beginning
to avail themselves of the services of the clinic on occasion
in the disposition of adult cases. The saving to the Com-
monwealth in section 100 committments alone is im-
pressive : before the establishment of the clinic only one
in ten sent for observation under this section were com-
mitted permanently; whereas since its establishment,
every offender temporarily committed by these courts
under section 100 has been permanently committed.

The neighboring county of Plymouth is instituting a
similar clinic set-up within its juvenile probation office
in the very near future.

Clearly, in such fashion in certain selected jurisdictions
the use of psychiatry can make a little go a long way.
And the more it is used, the more the courts and com-
munity at large desire it.

IV. Individual Psychiatrists on Part-time Con
sultative Status for Individual Courts.

Certainly not as desirable or effective as the Norfolk
County or proposed Plymouth Court plans, but far
better than nothing at all, would be a plan whereby there
would be placed at the disposal of each district court a
psychiatrist on a part-time basis for diagnosis and con-
sultation. This would substantially follow the tentative
pattern used in the five metropolitan district courts
under the federal grant-in-aid, discussed at some length
in a foregoing section. How much time the court would
require of a psychiatrist, his qualifications, the records
he would keep, etc., are details to be worked out by each
court, preferably in consultation with the Department
of Mental Health. Undoubtedly, one psychiatrist could
serve several courts. Funds, as in the case of the Norfolk
County Juvenile Clinic, might be provided by each
county under present existing laws, or specific statutes
authorizing such a set-up could be drafted for the purpose.
The Massachusetts law establishing alcoholic clinics,
which after all is but a highly specialized aspect of the
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general problem considered here, serves as an excellent
precedent. This law authorizes the Department of
Public Health to set up such clinics and provides for
treatment of voluntary patients, co-operation with courts,
hospitals and other community agencies. In Philadelphia,
it has been shown, the alcoholic’s problem is dealt with
by the general court clinic.

V. Panels of Psychiatrists for Court Use: a
Community Project

If it should result that none of the foregoing projects
is feasible because of the lack of funds, and in any event
pending the implementation of such projects, serious at-
tention should be given to the idea of mobilizing the
psychiatrists in private practice in the court community
as a sort of voluntary panel for the use of the courts,
not only on a diagnostic but also on a therapeutic basis.
This idea has apparently been used with some success by
the New York County Court of General Sessions, where
the court sends to the doctors on the panel selected cases
for diagnosis and treatment from time to time. The
panel was worked out under an arrangement with the
New York Academy of Medicine. The Federal District
Court in Boston has long had a panel which it has used
for diagnosis desultorily, but the possibilities for use of
such a panel under federal law, which allows a payment
of |25 per examination, have not even begun to be ex-
ploited by this court.

Actually, a few of the more psychiatrically inclined
district courts in this State have in effect drawn up their
own panels, consisting of one or two psychiatrists in their
vicinity, and use them continually in criminal matters,
usually both diagnostically and therapeutically. This is
true of the district courts in Lowell, Lawrence, Malden
(which is now also utilizing a newly established private
clinic) and Gloucester, while those in Cambridge, South
Boston and Chelsea have continued to avail themselves
of the services of the same psychiatrists who formerly
worked with them under the National Mental Health
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Act arrangement. However, the question of payment is
a difficult one in these courts. Some pay the doctors
under section 100, some under section 77. One court in-
stalled the doctor nominally on the probation staff but
did not provide compensation for him except through
section 100. In Malden negotiations have just been com-
pleted to utilize the services of a private general clinic
recently established in the city, the financial aspects of
which are still being worked out; apparently, some pay-
ments are made under section 77, and some of the of-
fenders undergoing treatment pay the clinic themselves.
This Malden arrangement would seem to have substantial
possibilities and, if exploited to the fullest throughout
the Commonwealth, might well uncover numerous psy-
chiatric facilities for other courts.

VI. Compensation for Psychiatric Services for
Courts.

This whole subject of the compensation of individual
doctors performing psychiatric services for the courts de-
serves detailed consideration. Undoubtedly, if some
statute were enacted similar to the federal statute above
mentioned, or similar to the one authorizing medical fa-
cilities for the Boston Municipal Court, so that the judges
and probation officers would not feel that payment for
each referral would be subject to the possible veto of the
county commissioner, probably many courts not now
doing so would avail themselves voluntarily of the serv-
ices of individual psychiatrists. One way of handling
this problem that suggests itself is the amending of sec-
tion 99 of chapter 123 to include a schedule of fees on a
sliding scale basis for treatment.

As indicated above, some courts have found a solution
for this by paying the doctor under the provisions of sec-
tion 77 in criminal matters, although that section was
designed to provide for the observation of non-criminal
cases. Section 100 authorizes the court to employ one or
more psychiatrists to examine the defendant for diagno-
sis only, and to pay the costs of such examination. How-
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ever, many courts appear to have overlooked even that
provision and rarely take advantage of it.

A subsidiary but important aspect of this problem
which requires further investigation is the value of making
psychiatric treatment a part of probation in those cases
where the individual or his family cannot afford private
psychiatric treatment and public treatment is not avail-
able; the vast majority of offenders before the courts
cannot possibly afford private psychiatric treatment.

VII. Utilization of General Elospital Facilities
for Psychiatric Purposes by Courts.

One avenue of expansion of the psychiatric service for
courts which might bear further exploration is the estab-
lishment of new, and expansion of existing, outpatient
psychiatric clinics in the general hospitals. Several of
the general hospitals in Metropolitan Boston have set
up • out-patient psychiatric units of varying sizes and
special functions. Marked use of any of these seems to
be made only by the Boston Municipal Court, which
occasionally sends offenders to the Massachusetts Gen-
eral or the Massachusetts Memorial clinics. The Vet-
erans Administration maintains a clinic, but the picture
here is complicated by the Administration’s requirements
that referrals have a service-connected disability. Inas-
much as the physical facilities, nursing staff, laboratory
personnel, social workers and equipment are already avail-
able, and, as has been pointed out previously, it is highly
desirable to combine general medicine with psychiatry as
a service for the courts, a survey of general hospital
facilities for court use seems in order. (Court clinics
studied outside Massachusetts were severely handicapped
by their failure to develop such outlets.)

VIII. Utilization of Community Welfare Facilities
for Psychiatric Purposes by Courts.

The courts and their probation staffs observed by the
Committee vary greatly in their utilization of community
welfare facilities in obtaining private psychiatric care.
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Some the Malden and Quincy district courts and the
Norfolk juvenile probation office, for example had
achieved a very high degree of co-operation with such
agencies. Thus, in many cases in these courts the chari-
ties were able to finance private psychiatric treatment
for an offender where that had been deemed desirable.
Other courts, on the other hand, struggled along and dis-
posed of cases with a minimum use of welfare agencies.
Since psychiatric treatment of cases in any number will
require necessarily the aid of many different facilities,
the survey and paneling of welfare agencies similarly
seems desirable. The previously mentioned arrangement
between the Malden District Court and the new clinic in
the city is one of the more hopeful practices noted. There,
offenders are given continuances without findings in order
to encourage their taking therapy at the clinic, and so
far it has worked out singularly well. Possibilities for
similar arrangements should be explored, and whenever
possible put into operation. In Baltimore one welfare
agency invariably provides for private psychiatric serv-
ices when that is deemed necessary by the court.

IX. Establishment -of Courses in Legal Psy-
chiatry in Law and Medical Schools.

In general, only an enlightened community will ever
successfully narrow the wide gap between psychiatry
and the law. In particular an enlightened bar, whence is
produced an enlightened bench, can easily and effectively
supply the impetus for the bold steps necessary to close
this gap. Therefore, it would appear desirable to install
in the curricula of the several law schools in the Common-
wealth courses in legal psychiatry. Preferably, such
courses should be worked out in co-operation with the
medical schools, not only because the problem is at
least one half a medical one, and it would probably be
necessary to utilize medical facilities in the course, but
also because many doctors have much to learn in respect
to this problem. Further, active practitioners in both
the legal and medical professions should be encouraged
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to attend the courses. Endorsement and aid of the various
bar and medical associations are essential.

X. Extension of the Briggs Law Principle.

At the time of its passage in 1921, the Briggs Law was
hailed as a great forward step in forensic psychiatry.
Due to various reasons the law has functioned as a
diagnostic one to rule out psychotics before they were
brought to trial, and the reports rendered the court have
as a rule only commented on the sanity or insanity of the
offenders. The salient feature of the Briggs Law, it
should be kept in mind, is that it provides for the manda-
tory and impartial examination of that relatively small
group of offenders indicted for a capital offence or for
any offence more than once or convicted previously of a
felony. One of the problems raised by this study was the
question of the application of the principles of the Briggs
Law to the examination of certain groups of offenders
who are seen in the district courts. Many types of offences
almost automatically arouse the suspicion that a psy-
chopathological basis may exist. A tentative, far from
all-inclusive list might contain certain sex offences, auto
larceny in certain age groups, arson and vagrancy by
women. New York is experimenting with a law requiring
certain repeaters in reportable auto accidents within a
given period to submit to a mandatory psychological
examination. The New Jersey, New York and proposed
Pennsylvania sex offender’s law is an extension of the
same idea. A prominent Boston child psychiatrist has
proposed a list for juvenile offenders which would include,
in addition to certain sex offenders, runaways, cases of
truancy unassociated with other delinquency in a child
of normal intelligence, the solitary delinquent, the child
surrendered to the court for stubbornness, the delinquent
of superior intelligence, and in all cases where there is
possibility of organic brain damage, psychosis, convulsive
disorder or feeble-mindedness. The latter certainly be-
longs on any adult list. It is much more sensible to
weed out those offenders who have a chance of rehabili-
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tation at the earliest possible time rather than to wait
until the offender becomes chronically fixed in his patterns
of antisocial behavior. Such a program could only be
carried out if there were a more thorough examination
of offenders prior to sentencing.

Any such program for the extension of the Briggs Law
is immediately faced with the problem of the shortage of
psychiatrists and of funds and facilities to carry it out.
Of the two, the shortage of psychiatrists is undoubtedly
the greater obstacle. Another immediate problem is
whether such an extension to the district courts should
also require mandatory examination or should be per-
missive. Earlier in this report it was pointed out how
some of the judges in the various district courts were
opposed to any kind of mandatory legislation whatsoever
of this type.

Further investigation of this problem perhaps can best
be carried out only when far-reaching changes in the con-
cept of criminal responsibility in mental disease have
been worked out.

K. Specific Projects pertaining to this Report not yet
completed.

The Committee appreciates the lack of depth in this
report, but again pleads lack of time, funds and personnel.
It covered as much of the field as it could under the cir-
cumstances, but there are many specific projects that
await completion and for which, it is hoped, sufficient
time and funds may be provided.

I. Interviews with Remaining District Courts and

State Hospitals.

There are 72 district courts, only about two fifths of
which have been studied by the Committee, and 14 state
hospitals, exclusive of schools for the feeble-minded, over
one half of which have been studied. The western part
of the Commonwealth has not been covered at all, and in
order to have a working picture of the operation of the
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district court systems and state hospital systems, many
more courts and hospitals in many untouched areas
should be visited. The completion of this phase of the
study seems necessary in order to provide a more com-
plete analysis of the special psychiatric experiment at
the five district courts. More importantly, the completion
of this phase would produce recommendations for im-
proved procedures for more effective working relation-
ships between the courts and the state hospitals.

11. Interviews with More Superior and Probate
Courts and District Attorneys.

Very few judges and probation officers of the superior
courts, judges of the probate court, and district attorneys
have been seen. Obviously, no very valid comprehensive
understanding of the working of the entire court system
can be arrived at without a study of a substantial and
representative sampling of these groups.

111. Co-ordination of Findings in this Report with
Work of General Commission on Reorgani-
zation.

The General Commission on Reorganization has al-
ready done a great deal of work on the general problem
of commitments and the courts, and it would seem that
steps should be taken forthwith to integrate the rela-
tively specialized work of this study with that of the
General Commission.

IV. Study of the Parole System.

The kinship between parole and probation in the
psychiatric approach to the criminal law has been alluded
to more than once during the course of this report. A
study of the parole system, its criteria and methodology of
granting parole in the first instance and supervising the
parolee thereafter; the training, attitudes and practices
of the Parole Board personnel and of the penal adminis-
trators and their staffs should be evaluated, for this is



HOUSE —No. 2719. [Aug.52

I

i

essential to the filling of a major gap in the Committee’s
knowledge of its subject.

V. Remaining Metropolitan Court Psychiatric
Clinics.

The visit to the out-of-state municipal clinics provided
a vast fund of information for the Committee. Pre-
sumably, a visit to those located in Pittsburgh, Detroit,
Cleveland or Chicago might prove similarly rewarding.
Massachusetts might well utilize the best of the tech-
niques developed among them. There is a great varia-
tion in the functional organization of these clinics, and
the why’s and wherefore’s of these differences should be
studied. Certainly, the personal interviews with the
staffs of the Philadelphia and Baltimore clinics produced
material and insights for this study that no mere reading
of reports of the clinics could have done. In Baltimore,
for instance, the research team actually sat in on a con-
ference on the disposition of a case after conviction, at
which were present the judge, two psychiatrists, a psy-
chologist, social worker and probation officer.

VI. Examine Progress made to Date with Separate
Treatment Centers.

No law, however modern and enlightened, which seeks
to provide for individualized psychiatric treatment in
the disposition of offenders on a basis which goes any
further than that of an out-patient clinic will succeed
without a separate treatment center for offenders needing
custodial care. At present there are neither funds to
build, medical personnel to man, community opinion to
sanction, nor laws to accommodate such an institution.
However, as previously described, beginnings have been
made in New Jersey and to a considerably modified
extent in New York. Furthermore, such institutions
appear in the immediate offing in California, Maryland
and Ohio. These attempts at separate treatment centers
have in themselves the seeds of an entirely new approach
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to the problem of the relation of law and psychiatry, and
this Committee should follow their development with
close attention.

VII. Full Study of Bridgewater State Hospital.

In so far as wise treatment and effective rehabilitation
of the criminal with a personality disorder have any
meaning in the work of this Committee, it must devote
a great deal more study to the problem of what should
be done to better the lot of those in this Commonwealth
who are committed as criminally insane.

VIII. Further Study of the Defective Delinquent
Law.

When the original Massachusetts Defective Delinquent
Law was passed in 1911, it was regarded as one of the
most forward-looking pieces of legislation ever drafted
in the field of criminal classification. Today, it is proba-
bly safe to say that the great bulk of superior, probate
and district court judges, of penal administrators, psy-
chiatrists and of the legal commentators view the law
as a failure in theory, in practice or in both.

Because the defective delinquent law has been the one
statute in Massachusetts incorporating all three concepts
of partial responsibility, the indeterminate sentence, and
a special institution for rehabilitation of offenders
each concept of the essence in this study —• it is necessary
to ascertain by further researches if or why the law and/or
its administration got off the track.

Several avenues of exploration immediately suggest
themselves. To begin with, is the law ambivalent in
what it sets out to do? On the one hand, it deals with
cases appearing before any of the several courts having
criminal (or juvenile) jurisdiction, and provides for com-
mitment of such putative or convicted offenders, as the
case may be, to the defective delinquent department; on
the other hand, it deals with inmates of the feeble-minded
schools, and provides machinery for commitment to the
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defective delinquent department of these inmates, who
are not necessarily, or even likely to become, indicted
or convicted criminals but are administrative problems
of the school. Obviously, the attempt to “rehabilitate”
criminals and non-criminals indiscriminately in the same
institution is foredoomed.

Secondly, is the law badly drawn? Neither the term
“defective” nor “delinquent” is subject to precise or
even rough medical or legal definition. Furthermore,
its commitment jurisdiction is distributed among supe-
rior, probate and district courts, while its release pro-
cedures are divided between the probate court and the
Department of Correction. Constitutional safeguards as
to rights to a hearing, notice, review, etc., are not clearly
defined.

Thirdly, how well administered is the law? Educa-
tional and trade-learning facilities there are, but an
exhaustive recent study showed that no psychotherapy
exists, and that even the mandatory periodical psychiatric
examination prerequisite to parole is perfunctory.

Finally, is the parole system, which is the heart of the
release procedure, sufficiently competent to perform its
task adequately? No minimum professional or civil
service standards, no competitive examinations, and
no in-service training are required of the parole officers.
It is submitted that without at least one of such require-
ments the parole system under such conditions must
prove inadequate to perform the delicate and difficult
task inherent in • administering defective delinquent
parole.

The foregoing list is in no way exhaustive, and the
problem lends itself to no ready answer. The administra-
tive burdens on the schools for the feeble-minded in the
case of delinquents is very real, and one wonders whether
it might not be advisable to treat their delinquent inmates
in a special section of the school. To incorporate more
constitutional safeguards into the law and tighten up
some of the drafting ambiguities presents no insuperable
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task. But to provide the proper facilities and penal and
parole staffs poses fiscal and administrative problems
of the first magnitude.

It is manifest throughout this preliminary report that
no matter how many of the principles and techniques of
psychiatry are introduced into the administration of the
criminal law, their successful application hinges largely
on the quality of the probation staffs. Indeed, the
probation staffs are no less important than the psy-
chiatrists. Certainly, the right kind of probation officers
can in this period of a shortage of psychiatrists stretch
the work of the doctor many times over.

It is patent that some form of in-service training for
probation officers in the principles and technique of
psychiatric social case work is desirable. Many diffi-
culties, however, are at once apparent:

1. Will it be a series of “institutes” similar to the New
York County Court of General Sessions series or Phila-
delphia Municipal Court seminars, wherein outstanding
psychiatrists, psychologists, social workers and penolo-
gists give bi-weekly lectures. If so, how often would such
institutes be held, and where? Would the institutes be
divided among the probation officers according to popula-
tion and geographical areas, like metropolitan Boston,
the Merrimack Valley or by cities?

2. Will it take the form of workshops, similar to the
Public Health Service Alcoholic Clinic demonstration of
some years back, wherein a picked team served as a
demonstration unit? If so, where and how often would
such workshops be held?

3. Will it take the form of clinical demonstrations at
state hospitals and prisons?

IX. Outline of In-Service Training for Probation
Officers.

(a) The Form of the Training.
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( b ) The Providing of the Training.

1. Can the already overworked psychiatrists, psy-
chologists, social workers and penologists in public
employment be successfully recruited for the task?

2. Can a competent panel of privately practicing pm
fessionals be assembled? Could they be persuaded to per
form without pay?

(c) The Condition of Training.

1. Would it be mandatory? What if individual judges
or chief probation officers should refuse to submit their
staffs to mandatory in-service training?

2. Would it be permissive? If so, would enough pro-
bation officers attend to justify the expense and trouble
of the training?

3. Would the training be held during the working time
or during the free time of the various probation staffs?
If the former, would it disrupt the court routine? If the
latter, and permissive, could any substantial attendance
be expected?

4. Would a certificate of attendance, or some equiva'
lent, useful in other fields and in state civil service b<
given for completion of a course?

These questions pose some of the vexatious problems
of administration, the details of which must be worked
out by the state agencies and private organizations in-
volved. Great progress in this field has been made by
Pennsylvania, whose Department of Public Instruction
has prepared excellent training manuals and courses for
in-service training in this and related fields. Also, the
National Probation and Parole Association has made
some penetrating surveys and compiled some effective
model in-service training programs.

This much should be kept in mind, that in New York
City in those - courts where probation standards were
raised to high professional levels commitments by the
courts to penal institutions fell away one third. The sav-
ings in dollars and more important intangibles need no
comment here. And it should also be kept in mind that
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the most ready and likely vehicle of psychiatric treatment
of an offender is the highly trained probation officer.

X. The Problem of the Psychopathic Personality
and Revision of the Massachusetts Sex Of-
fenders Law.

Throughout the years the problem of the psychopathic
personality has created as much difficulty for the psy-
chiatric profession as it has for society in general and the
courts in particular.

The especial difficulty for psychiatry has been how
best to classify and characterize this heterogeneous group
of people. Since they were first classified under the title
of “moral insanity” and “moral imbecility” by Prichard
in 1835, there have been innumerable classifications pro-
posed. With the ebb and flow of various trends in psy-
chiatry there has been a similar shift in the emphasis
with regard to psychopathic personality. During one
era these people were regarded as constitutionally infe-
rior. The influence of sociological ideas led to Partridge’s
concept of the psychopath as a sociopath or a socially
sick personality. The studies of Healy and Kahn led to
a clinical description in which there were innumerable
types of psychopaths delineated, but not much was added
to the understanding of the psychopath. The analytic
influence is reflected in the better understanding of the
psychopath as a neurotic character disorder. Karpman
has carried this concept even further, and divides psycho-
paths into a primary group which he designates as the
anethopath who is ethically sick and who is not treatable;
and into a secondary group which includes most of the
psychopaths in whom the neurotic conflicts result in anti-
social behavior and for whom treatment is advisable.
Cleckley has maintained for many years that the psycho-
path is a mentally ill person who is not responsible, and
like a psychotic patient should be treated in the mental
hospitals. In his book, “The Mask of Sanity,” he ex-
pounds the thesis at great length that these people are
akin to psychotics.
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This brief review of the confusion in psychiatry as to
what is a psychopath reveals why there is even more
confusion in the courts with regard to this subject. It is
in this area that there is the greatest conflict between
psychiatry and the law. The law demands precise defini-
tions in its work, and in the case of the psychopath the
psychiatrists cannot even agree on broad, let alone pre-
cise, definitions. Whereas the psychotic and the men-
tally deficient offenders are regarded as not responsible,
there is no such agreement in the case of the psychopath.
At the International Penitentiary Commission, which
met at The Hague in 1950, the psychopath was defined
as a partially responsible person. But under the M’Nagh-
ton rule the concept of partial responsibility is not pos-
sible, while under the irresistible impulse rule the concept,
though possible, has not been accepted in respect to
psychopaths. Hence, the psychopathic offender in our
courts is regarded as a responsible person, when actually
his entire life history is one of total irresponsibility; for
the psychopath’s behavior cannot be predicted; he has
no conscience, seldom feels guilt, can often conceal his
psychopathic nature, and is disruptive to society, whether
he is in the community or in prison.

It has been shown that about sixteen States have
attempted to segregate out of the group of psychopaths
the aggressive psychopaths who molest women and
children and have imposed indeterminate sentences to
either correctional or mental institutions. But it has
also been shown that our mental institutions are designed
for chronic psychotic patients; that there is little or no
psychiatry in our prisons; and that even if there were,
the trouble with the psychopathic personality is the lack
of amenability to psychiatric treatment. Most of these
laws, like the one in Massachusetts, have been of little
help in solving the problem. What is needed is not more
laws but more intensive study of the entire problem of
psychopathic personalities, of which the sexual psy-
chopaths are but one group.

The problem of psychopathic behavior is one of utmost
urgency, for it is apparent that these hopeless, dissident,
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dangerous offenders —or potential offenders cannot
be disregarded. No laws or systems of correction or
rehabilitation that fail to take account of them is going
to be successful.

Lack of funds does not permit, at this time, the develop-
ment of this study of the many aspects of the relation-
ships between the courts and psychiatry in the point
where definite recommendations with drafts of legislation
can be submitted.

As far as it has gone, however, this study attempts to
highlight some of the difficult psychiatric problems
which come before the courts. This study clearly reveals
the need of psychiatric services and facilities for the
district courts, and further indicates the importance of
the use of such services and facilities by the courts for the
proper understanding and judicial evaluation of the cases
coming before the courts.

Conclusion.




