
No. 1641HOUSE
By Mr. Buxbaum of Sharon, petition of Laurence R. Buxbaum

that provision be made for the re codification of the consumer credit
laws of the Commonwealth. Commerce and Labor

In the Year One Thousand Nine Hundred and Seventy-Five.

AN ACT RECODIFYING THE MASSACHUSETTS CONSUMER CREDIT
LAW.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 The General Law is hereby amended by adding after Chapter
2 255 D the following chapter:
3 CHAPTER 255E.
4 ARTICLE I
5 GENERAL PROVISIONS AND DEFINITIONS

7 SHORT TITLE: CONSTRUCTION; GENERAL PROVISIONS

9 1.101 SHORT TITLE
10 1.102 PURPOSES; RULES OF CONSTRUCTION
11 1.103 SUPPLEMENTARY GENERAL PRINCIPLES OF LAW
12 1.104 CONSTRUCTION AGAINST IMPLICIT REPEAL
13 1.105 SEVERABILITY
14 1.106 WAIVER; AGREEMENT TO FOREGO RIGHTS; SET-

-1 5 TLEMENT OF CLAIMS
16 1.107 CONSTRUCTION OF RULES OF ADMINISTRATOR
17 Section 1.101 Short Title
18 This Act shall be known and may be cited as the (State)
19 Consumer Credit Act.
20 Section 1.102 Purposes: Rules ofConstruction
21 (1) This Act shall be liberally construed and applied to
22 promote its underlying purposes and policies.

tKtje Commontocaltt of iflatftfadjutfctttf

6 PART I

8 Section:
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(2) The underlying purposes and policies of this Act are
(a) to simplify, clarify and modernize the law governing

23
24
25 consumer credit transactions; and
26 (b) to protect consumers against unfair, deceptive or

unconscionable practices by suppliers of consumer credit, debt
collectors and credit reporting agencies; and

27
28
29 (c) to assure that consumers are provided meaningful

disclosure of the essential factors of credit transactions; and30
(d) to permit and encourage the development of fair and

economically sound consumer credit practices; and
31
32

(e) to insure due process of law to consumers in consumer
credit transactions, enforcement of credit obligations and the
collection of debt; and

33
34
35

(f) to provide consumers with adequate and meaningful
remedies for the protection of consumer rights; and

36
37

(g) to provide for efficient and effective administration of
the laws governing consumer credit transactions; and

38
39
40 (h) to unify the laws of this State governing functionally

similar consumer credit transactions.41
42 (3) A reference to a requirement imposed by this Act includes

any related rule of the Administrator adopted pursuant to this
Act.

43
44
45 (4) In this Act unless the context otherwise requires

(a) words in the singular number include the plural, and in46
47 the plural include the singular; and

(b) words of the masculine gender include the feminine and
the neuter, and when the sense so indicates words of the
neuter gender may refer to any gender; and

48
49
50

(c) unless the context indicates otherwise, the noun form
of a verb has the same meaning as its noun form.

51
52
53 COMMENT

This section is similar in its purpose to section 1-102 of the
Uniform Commercial Code except that the thrust of the
“purposes and policies” is consumer protection. It is doubtful
that any one can disagree with any of those “purposes and
policies.” The law, of course, will include the rules and
regulations of the administrator properly promulgated, which is
the case with any law granting such authority to an administra-
tive agency.

54
55
56
57
58
59
60
61
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Section 1.103 Supplementary General Principles ofLaw62
(1) Unless displaced by the particular provisions of this Act,

parties to a consumer credit transaction have all of the
obligations, duties, rights and remedies provided in the [Uniform
Commercial Code] and any other law of this State which applies
to the transaction. In addition, the principles of law and equity,
including the law relative to capacity to contract, principal and
agent, estoppel, fraud, misrepresentation, duress, coercion, mis-
take, bankruptcy or other validating or invalidating cause
supplement the provisions of this Act.

63
64
65
66
67
68
69
70
71

(2) Unless terms used in this Act are defined by particular
provisions of this Act, they shall have the meaning, if any, given
them in the [Uniform Commercial Code].

72
73
74

COMMENT75

This section makes no change, but clarifies for persons
construing the statute that other laws, both statutory and
decisional, apply to consumer credit transactions unless inconsis-
tent with this Act. The definitions of the Uniform Commercial
Code are incorporated by reference so that courts, lawyers and
parties to the transactions will not have to agonize over what an
undefined term means.

76
77
78
79
80
81
82

Section 1.104 Construction Against Implicit Repeal83
(1) This Act being a general act intended as a unified coverage

of its subject matter, no part of it shall be deemed to be
impliedly repealed, or limited in the accomplishment of its
purposes, by subsequent legislation if such construction can
reasonably be avoided.

84
85
86
87
88

(2) The rights and benefits provided to consumers under this
Act are intended to be cumulative rather than exclusive and
those rights and benefits presently enjoyed by consumers under
any statute or decision not expressly repealed shall not be
deemed to be impliedly repealed or limited by this Act if such
construction can reasonably be avoided.

89
90
91
92
93
94

COMMENT95
This simply clarifies that the consumer protection statutes, of

the Commonwealth not expressly repealed by this Act continue
to be effective in transactions to which they apply.

96
97
98
99

If any provision of this Act or the application thereof to any
person or circumstances is held invalid, the invalidity does not

100
101

Section 1.105 Severability
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affect other provisions or applications of this Act which can be
given effect without the invalid provision or application, and to
this end the provisions of this Act are severable.

102
103
104

Section 1.106 Waiver; Agreement to Forego Rights; Settle-
ment of Claims

105
106

(1) Rights or benefits conferred on consumers by provisions
of this Act may not be waived or otherwise varied, except as
provided in this Section. Any waiver or variance of a right or
benefit conferred on consumers by provisions of this Act,
whether oral or written, other than one authorized by this
Section, is void.

107
108
109
110
11l
112

(2) A claim by a consumer against a creditor arising under this
Act or any aspect of which is governed by this Act and a claim
against a consumer arising from a consumer credit transaction, if
disputed in good faith, may be settled by agreement.

113
114
115
116

(3) Notwithstanding subsection (2), a claim against a con-
sumer arising from a consumer credit transaction, whether or not
disputed, may be settled by agreement for less value than the
amount claimed.

117
118
119
120

(4) A settlement in which the consumer waives or agrees to
forego rights or benefits Under this Act is invalid if the court as a
matter of law finds the settlement to be unconscionable. In
addition to the factors set forth in Section 8.104, the compe-
tence of the consumer, any deception or coercion practiced upon
him, the nature and extent of the legal advice received by him
and the value of the consideration received are relevant to the
issue of unconscionability of a settlement.

121
122
123
124
125
126
127
128

COMMENT129
This by and large codifies provisions of the Uniform Commer-

cial Code, making them applicable to all consumer credit
transactions where they fall within the purview of the Commer-
cial Code. A consumer may not waive his rights before a dispute
or claim arises, but may do so by way of settlement after a claim
or dispute arises, as provided in section 1-107 of the Uniform
Commercial Code. Even then, the Commercial Code allows a
court to strike down such provisions which it finds to be
unconscionable or unreasonable for example, in sales contracts
(§2-302), limitation of remedies (§2-719), standards of reason-
ableness and due care (§ 1-204). In addition courts have applied
the concept to transactions not squarely within the Uniform

130
131
132
133
134
135
136
137
138
139
140
HI
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Commercial Code. Provisions of chapters 2558 and 255D
prohibit the waiver in advance by credit buyers of benefits and
protections granted by those statutes.

142
143
144

Section 1.107 Construction ofRules ofAdministrator145
146 Any requirement imposed by this Act, whether in the nature

of an obligation, duty, right or remedy includes any requirement
imposed by a related rule of the Administrator adopted pursuant
to this Act.

147
148
149

PART 2
PRINCIPLES OF INTERPRETATION

150
151
152

1.201 OBLIGATION OF GOOD FAITH; NOTICE; KNOWL-
EDGE OR REASON TO KNOW

153
154

1.202 ADMISSIBILITY OF PAROL EVIDENCE155
1.203 INTERPRETATION OF LANGUAGE OF AGREEMENTS

ENFORCEABILITY
156
157

1.204 WEIGHT OF EVIDENCE158
1.205 ACKNOWLEDGEMENTS OR CERTIFICATES OF PER-

MANCE
159
160
161 1.206 REASONABLE TIME TO PERFORM OBLIGATIONS

Section 1.201 Obligation of Good Faith; Notice; Knowledge162
163 or Reason to Know
164 (1) Every agreement or duty within this Act imposes an

obligation of good faith in its negotiation, execution and
enforcement.

165
166
167 (2) “Good faith” means honesty in fact in the conduct or

transaction concerned and, in addition, in the case of the
creditor, debt collector, consumer reporting agency or merchant
the observance of reasonable standards of fair dealing. The
creditor, debt collector, consumer reporting agency or merchant
does not act in

168
169
170
171
172
173 (a) he leams of a fact, or is put in a position, which would

cause a reasonably prudent person to inquire; or174
175 (b) his course of dealing with his transferor, his transferee,

the seller or other merchants or customers apprises him of a
fact which would cause a reasonably prudent person to
inquire; or

176
177
178
179 (c) his own records contain the information or contain

information which would cause a reasonably prudent person
to inquire; or

180
181

Section;
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182 (d) there are readily available regular sources of informa-
183 tion which a reasonably prudent person would utilize.
184 COMMENT
185 Section 1-203 of the Uniform Commercial Code imposes an

obligation of good faith in the performance of any obligation
under that law upon parties to transactions. This section expands
the obligation of good faith to include negotiation, execution
and enforcement of a transaction, as well as “performance.”

186
187
188
189
190 Under section 2-103 of the Uniform Commercial Code, “good

faith” requires that a seller observe reasonable commercial
standards, an objective test measured by the conduct of other
sellers in similar circumstances. Creditors other than sellers are
not required to adhere to this objective standard, although they
were so required under the original official text in 1952. This
section creates such a test for all creditors and invokes the
“reasonable and prudent creditor” determination similar to that
in the law of negligence.

191
192
193
194
195
196
197
198
199 In addition this section adopts the “notice” and “knowledge”

and “notification” tests of section 1-201 of the Uniform
Commercial Code and makes them applicable to all creditors. In
short, a creditor is not in “good faith” if “from all the facts and
circumstances known to him” he should know of a violation of
the Act or should make further inquiry before he proceeds.

200
201
202
203
204

Section 1.202 Admissibility ofParol Evidence205
No rule of law on parol or extrinsic evidence nor any term ofa

writing shall operate to exclude or limit admissibility of evidence
of the understanding of the parties as to the agreement or a
particular term of the agreement relating to a transaction under
this Act.

206
207
208
209
210

COMMENT21 1
CHANGE. Section 1-201(3) of the Uniform Commercial Code

defines “agreement” as the bargain of the parties in fact as found
from the circumstances and conduct in the transaction. On the
other hand, section 2-202 indicates that evidence of that
agreement may be excluded primarily on the basis of clauses in a
printed form. This section in effect allows each party to a credit
transaction to introduce whatever evidence it has as to what the
terms of an agreement were and let the court determine the
honesty of the witnesses and validity of the evidence.

212
213
214
215
216
217
218
219
220

Section 1.203 Interpretation of Language of Agreements:
Enforceability

221
222
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223 (1) In interpreting the language of an agreement or a term of
224 an agreement relating to a transaction under this Act the
225 principles of interpretation of the law of contracts shall apply
226 except as is otherwise specifically provided in this
227 Act.
228 (2) Language used by the creditor to induce a transaction,
229 whether used in an advertisement or in the course of negotiation
230 of a transaction and whether expressed orally or in writing, shall
231 be interpreted to have the meaning ordinarily associated with the
232 particular words used in the context of the particular consumer
233 or community of consumers to whom the language was
234 (3) The fact that the consumer has signed a writing evidencing
235 an agreement is not in and of itself evidence that he understood
236 the meaning of any language contained therein or consented to
237 the inclusion of it as part of the agreement or that he agreed that
238 the writing be a final expression of the agreement or a term of
239 the agreement.
240 (4) An agreement or a term of an agreement is not enforce-
241 able against the consumer if it is established that the consumer
242 did not understand the meaning of the agreement or term or that
243 he did not consent to the inclusion of the term as part of the
244 agreement.
245 COMMENT
246 This section simply carries forward the concept in section
247 1.202, requiring a court to interpret language in an agreement in
248 terms of the ability of the consumer to understand that language.
249 It reverses the legal rule which worked hardship in consumer
250 cases to the effect that a person reads and understands what he
251 signs. Language in advertisements is to be given the meaning
252 which ordinary persons would give such language a concept
253 already the law of the Commonwealth as embodied in the
254 regulations under chapter 93A, the Consumer Protection Act.
255 Section 1.204 Weight of Evidence
256 In the event of a conflict between different forms of
257 expression of language as to the existence of an agreement or
258 particular terms of an agreement, language expressed orally shall
259 be given more weight than language expressed in handwriting or
260 typewriting, and language expressed in handwriting or typewrit-
261 ing shall have more weight than language expressed in printed
262 form.
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263 COMMENT
This section is simply a rule of evidence to the effect that what

parties say in the course of a transaction and what they write
themselves should be given more weight than what is printed on a
form which probably neither party drafted, read or understood.
A similar rule of construction appears in section 3-118 of the
Uniform Commercial Code.

264
265
266
267
268
269
270 Section 1.205 Acknowledgements or Certificates of Perfor-

mance271
272 A statement in the form of a certificate of performance or

other acknowledgement, whether or not signed by the consumer,
to the effect that there has been compliance with any require-
ment of this Act or performance of any obligation of the creditor
pursuant to a transaction governed by this Act creates no
presumption against the consumer that the facts or conclusions
recited in the statement are true.

273
274
275
276
277
278
279 COMMENT
280 The effect of this provision already appears in section 9A of

chapter 255D. It simply means that, signing a statement that
work has been performed, usually in advance of performance,
does not preclude evidence that the work was not in fact
performed or was not performed satisfactorily.

281
282
283
284
285 Section 1.206 Reasonable Time to Perform Obligations
286 Unless otherwise required by a provision of this Act the

consumer has a reasonable time after receiving notice to perform
an obligation or take action required by this Act or by a term of
an agreement relating to a transaction governed by this Act. For
the purposes of this Section what is a reasonable time to perform
or act depends upon all of the circumstances relevant to the
transaction and the particular obligation thereof.

287
288
289
290
291
292

COMMENT293
This simply incorporates the concept of the Uniform Com-

mercial Code to the effect that where there is no time stated in
the statute for performing an Act, the time shall be a reasonable
time established as a question of fact under the circumstances of
the transaction. Courts have applied such a test even where the
statute does not refer to it.

294
295
296
297
298
299
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300 PART 3
SCOPE AND JURISDICTION301

302
303 1.301 APPLICABILITY AND EXCLUSIONS
304 1.302 ELLECT OF ACT ON POWERS OF ORGANIZATIONS

1.303 TERRITORIAL APPLICATION305
306 1.304 JURISDICTION AND SERVICE OF PROCESS
307 Section 1.301 Applicability and Exclusions
308 (1) This Act applies to extension or arrangement of credit by

creditors to consumers, inducement of consumer credit trans-
actions, unfair, deceptive or unconscionable practices related to
consumer credit transactions, warranties in consumer credit
transactions, enforcement of consumer credit transactions, re-
porting of information relating to consumers and collection of
consumer debt.

309
310
311
312

13 i3
314
3)5 (2) This Act does not apply to
316 (a) extensions of credit to government or governmental
317 agencies or instrumentalities, and
318 (b) extensions of credit to organizations.
319 COMMENT
320 This section simply defines the scope of the Acf, confining it

to consumer credit transactions and transactions related to such
transactions, such as consumer reporting and debt collections.
This is already true of the myriad statutes already the law of the
Commonwealth which confine their scope. The protections of
the Act do not apply to government agencies or to organizations
such as corporations, but only to natural persons.

321
322
323
324
325
326
327 Section 1.302 Effect ofAct on Powers of Organizations
328 (1) This Act prescribes maximum charges for all creditors

extending or arranging consumer credit including consumer
credit sales, consumer loans and consumer leases and displaces
existing limitations on the powers of those creditors based on
maximum charges.

329
330
331
332
333 (2) With respect to sellers of goods or services, lessors of

goods, small loan companies, licensed lenders, consumer and sales
finance companies, industrial banks and loan companies, and
commercial banks and trust companies, this Act displaces
existing limitations on their powers based solely on amount or
duration of credit in consumer credit transactions.

334
335
336
O O 1
33

338
339 (3) Except as provided in subsection (1) [and in the Article

Section:
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340 on Effective Date and Repealer (Article 10)], this Act does not
displace limitations on powers of credit unions, savings banks,
savings and loan associations or other thrift institutions whether
organized for the profit of shareholders or as mutual organiza-
tions.

341
342
343
344

(4) Except as provided in subsection (1) and subsection (2)
[and in the Article on Effective Date and Repealer (Article 10)],
this Act does not displace

345
346
347

(a) limitations on powers of supervised financial organiza-348
tions with respect to the amount of a loan to a single
borrower, the ratio of a loan to the value of collateral, the
duration of a loan secured by an interest in land, or other

349
350
35!

similar restrictions designed to protect deposits, or352
(b) limitations on powers an organization is authorized to353

exercise under the laws of this State or the United States.354
COMMENT355

In broad terms this section indicates that the Act displaces
existing consumer credit protection statutes, but does not effect
existing law with reference to limitations on the powers of
financial institutions or limitations based upon the amount of
money to a single borrower, the relative value of collateral, the
length of a loan for real estate purposes and the like. In short,
there is no intrusion into the policy decisions of the legislature as
to what differing financial institutions can do and cannot do in
the interest of promoting competition and protecting the
interests of their depositors.

356
357
358
359
360
361
362
363
364
365

Section 1.303 Territorial Application366
(1) This Act applies to consumer credit transactions made in

this State and to modifications including refinancings, consolida-
tions and deferrals made in this State, of consumer credit
transactions wherever made, and to acts, practices or conduct in
this State in the solicitation, negotiation, performance or
enforcement of consumer credit transactions wherever made.

367
368
369
370
371
372,

(2) For the purposes of this Act a consumer credit transaction
or a modification of a consumer credit giving notice to the
consumer of the right to use the account.

373
374
375

(4) The Part on Limitations on Agreements and Practices
(Part 4 of Article 2), the Part on Preservation of Claims, Defenses
and Equities of Consumer (Part 6 of Article 2), the Article on
Debt Collection (Article 6), the Article on Enforcement of Credit

376
377
378
379
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380 Obligations (Article 7) and the Article on Consumer Remedies
and Actions (Article 8) apply to attempts to collect debts and
actions and other proceedings brought in this State to enforce
rights or obligations arising from consumer credit transactions,
wherever made.

381
382
383
384
385 (5) The Article on Consumer Reporting Agencies (Article 5)

applies to consumer reporting agencies and to merchants as
therein defined who are residents of or maintain a place of
business in this State or which engage, with respect to consumers
residing in this State, in the business of collecting information for
consumer reports or of disseminating consumer reports.

386
387
388
389
390
391 (6) Except as otherwise provided in subsection (4), a con-

sumer credit transaction made in another state with the
consumer who was not a resident of this State when the
transaction was made is valid and enforceable in this State to the
extent that it is valid and enforceable under the laws of the State
in which it was made.

392
393
394
395
396
397 (7) For the purposes of this Act, the residence of the

consumer is the address given by him as his residence in any
writing signed by him in connection with a consumer transaction.
The given address is presumed to be unchanged until the creditor
knows or has reason to know of a new or different address.

398
399
400
401
402 (8) The following terms of a writing evidencing a consumer

credit transaction are void:403
404 (a) that the law of another state shall apply to any aspect
405 of the transaction; and
406 (b) that the consumer consents to the jurisdiction of
407 another state; and
408 (c) that fixes venue.
409 COMMENT
410 This section spells out in detail when a Massachusetts Court

should apply the law of this Act to a credit transaction or dispute
thereunder which comes before the court. In general courts are
instructed always to apply Massachusetts law when the issue
involves protections which the legislature has afforded con-
sumers. Thus, such laws become a matter of public policy of this
state as to which the laws of other states do not govern. The
results contemplated by this section could be reached under
section 1-105 of the Uniform Commercial Code which instructs
courts to apply that law to transactions which bear an “appro-

411
412
413
414
415
416
417
418
419
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priate relation” to Massachusetts. Also, this section precludes any
clause in a printed form from constituting an agreement by a
consumer that a law of another state more favorable to the
creditor shall apply to the transaction.

420
421
422
423

Section 1.304 Jurisdiction and Service ofProcess424
(1) The District Courts of this State may exercise jurisdiction

over any person other than the consumer with respect to any
conduct governed by this Act or with respect to any claim arising
from a transaction subject to this Act.

425
426
427
428

(2) In addition to any other method provided by rule or by
statute, personal jurisdiction over the person other than the
consumer may be acquired in a civil action or proceeding
instituted in the District Court by the service of process in the
manner provided in this Section.

429
430
431
432
433

(3) If the person other than the consumer is not a resident of
this State or is a corporation not authorized to do business in this
State and engages in any conduct in this State governed by this
Act, or engages in a transaction subject to this Act, he may
designate an agent upon whom service of process may be made in
this State. The agent shall be a resident of this State or a
corporation authorized to do business in this State. The
designation shall be in writing and filed with the Secretary of
State. If no designation is made and filed or if process cannot be
served in this State upon the designated agent, process may be
served upon the Secretary of State, but service upon him is not
effective unless the plaintiff or petitioner forthwith mails a copy
of the process and pleading by registered or certified mail to the
defendant or respondent at his last reasonably ascertainable
address. An affidavit of compliance with this Section shall be

filed with the clerk of the court on or before the return day of
the process, if any, or within any further time the court allows.

(4) The agent designated under this Section or the Secretary

of State, in the absence of the designation of an agent, shall
constitute a proper person upon whom service of process may be

made for the acquisition of personal jurisdiction over directors
and other employees or agents of the person other than the
consumer, if the directors or other employees or agents are not

434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456

residents of this State, in a cause of action brought pursuant to
this Act.

457
458
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459 COMMENT
460 This section simply elaborates upon existing “long arm”

statutes in Massachusetts which give courts jurisdiction over
transactions created in this state and over out-of-state persons or
corporations which do business in Massachusetts. It provides a
constitutional means for bringing them into court in this state
when a dispute arises.

461
462
463
464
465

466 PART 4
GENERAL DEFINITIONS467

468
‘ACTUARIAL METHOD”1.401469
‘ADMINISTRATOR”1.402470
‘AGREEMENT”1.403471
‘AMOUNT FINANCED”1.404472
‘BILLING CYCLE”1.405473
‘BUSINESS DAY”1.406474
‘CASH PRICE”1.407475
‘COLLATERAL”1.408476
‘CONSPICUOUS”477 1.409
‘CONSUMER”478 1.410
‘CONSUMER CREDIT SALE”
‘CONSUMER CREDIT TRANSACTION”

479 1.411
480 1.412

‘CONSUMER LEASE”481 1.413
‘CONSUMER LOAN”482 1.414
‘CONSUMER SALE”483 1.415

484 ‘CONSUMER TRANSACTION”1.416
485 ‘COSIGNER”1.417
486 'CREDIT”1.418

‘CREDITOR”487 1.419
‘DEBT COLLECTION”488 1.420

489 ‘EARNINGS”1.421
‘FEDERAL CONSUMER CREDIT PROTECTION490 1.422 ACT”
‘FINANCE CHARGE”491 1.423
‘GOODS”492 1.424
‘LENDER”493 1.425
‘OFFICIAL FEES”494 1.426
‘OPEN END CREDIT PLAN”495 1.427
‘ORGANIZATION”496 1.428
‘PAYABLE IN INSTALMENTS”497 1.429

Section:



[JanuaryHOUSE—No. 164114

498 1.430 “PERIODIC BILLING STATEMENT”
1.431 “PERSON”499

500 1.432 “PERSONAL PROPERTY”
1.433 “PERSON RELATED TO”
1.434 “PREPAID FINANCE CHARGE”
1.435 “PRESUMED” OR “PRESUMPTION”
1.436 “PROPERTY”

501
502
503
504
505 1.437 “REPRESENTATION”
506 1.438 “REQUIRED DEPOSIT BALANCE”

1.439 “SECURITY INTEREST”507
508 1.440 “SELLER”

1.441 “SERVICES”509
510 1.442 “SUPERVISED FINANCIAL ORGANIZATION”

1.443 “TRANSACTION”511
512 1.444 “TRANSACTION TOTAL”

1.445 OTHER DEFINED TERMS513

514 Section 1.401 “Actuarial Method”
515 “Actuarial method” means the method, defined by rule of the

Administrator, of allocating payments made on a credit obliga-
tion between the aomunt financed and the finance charge
pursuant to which a payment is applied first to the accumulated
finance charge and the balance is applied to the unpaid amount
financed.

516
517
518
519
520
523 COMMENT
522 “Actuarial method” is presently defined in chapters 2558,

255C, 255 D and 140 C of the General Laws in virtually the same
way.

523
524
525

“Administrator” means the Administrator designated in Sec-
tion 9.102 of the Article on Administration (Article 9).

526
527
528

“Agreement” means the bargain of the parties in fact as found
in their oral or written language or by implication from other
circumstances including course of dealing or course of perfor-
mance or usage of trade. An agreement or any part thereof may
not be implied from usage of trade unless it is established that
the consumer knew of the usage and that it applied in view of all
of the circumstances.

529
530
531
532
533
534
535

COMMENT536
This is identical to the definition of “agreement” in section537

Section 1.402 “Administrator”

Section 1.403 “Agreement”
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1-201(3) of chapter 106 except that “usage of trade” shall not be
relevant in determining terms of an agreement with a consumer
unless the consumer knows of such usage, a concept implicit in
the definition.

538
539
540
541

Section 1.404 “Amount Financed”542
“Amount financed” means the amount of credit of which the

consumer will have the actual use, consisting of the total of the
following items from which any prepaid finance charge or
required deposit has been excluded:

>43
544
545
546

(a) in any consumer credit transaction, amounts actually
paid or to be paid by the creditor which are for additional
charges authorized pursuant to Section 2.204 and agreed to by
the consumer; and

547
548
549
550

(b) in the case of a consumer credit sale551
(i) the cash price of the property or services, less the

total amount of any down payment whether made in cash
or in property traded in, and

552
553
354

(ii) the amount actually paid or to be paid by the seller
pursuant to an agreement with the consumer to discharge a
security interest in a lien on or an unpaid obligation with
respect to property traded in; or

555
556
557
558

(c) in the case of a consumer loan, the net amount paid by
or to be paid to the consumer or for his account or to another
person on his behalf.

559
560
561

COMMENT562
“Amount financed” is presently defined in virtually the same

way in section 1 of chapter 140 C and, as it applies to credit sales,
in chapters 2558, 255 C and 255D.

563
564
565

Section 1.405 “Billing Cycle”566
567 “Billing cycle” means the interval between regular periodic

billing statement dates. If the regular periodic billing statement is
mailed or delivered to the consumer monthly the intervals
between such statements may be considered equal intervals of
time unless a billing date varies more than four (4) days from the
regular billing date.

568
569
570
571
572

COMMENT573
The definition of “billing cycle” is taken virtually verbatum

from chapter 140C.
574
575

Section 1.406 “Business Day”576
“Business day” means any calendar day except Saturday,577
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578 Sunday and any holiday established by Federal law and the law
of this State.579

580 COMMENT
581 “Business day” is similarly defined by regulation of the federal

reserve board and the commissioner of banks.582
583 Section 1.407 “Cash Price”
584 “Cash price” of property or services means the price at which

they are offered for sale by the seller to cash buyers in the
ordinary course of business and, if appropriate, may include

585
586
587 (a) applicable sales, use, excise and documentary stamp

taxes; and588
589 (b), the cash price of accessories or related services such as

delivery, installation, servicing, repairs, alterations and im-
provements; and

590
591
592 (c) amounts actually paid or to be paid by the seller for

registration, certificate of title or license fees.593
594 COMMENT
595 “Cash price” is similarly defined in chapters HOC, 2558 and

255D.596
597

“Collateral” means personal property subject to a security
interest arising from the consumer credit transaction.

598
599

COMMENT600
This is the definition of “collateral” appearing in Article 9 of

chapter 106.
601
602
603

(1) A term, a writing or other communication is “conspicu-
ous” only if the behavior of the consumer that is sought will be
influenced by the manner in which the information is conveyed.

604
605
606

(2) A term, a writing or other communication is not conspicu-
ous if it

607
608

(a) appears on the reverse side of a page signed by the
consumer; or

609
610

(b) is not obvious and prominent and does not sufficiently
contrast with and stand out from the remainder of the writing
or communication in which it appears; or

611
612
613

(c) is not in meaningful sequence in the context in which it
appears or is otherwise so arranged or presented that it is
obscured or the consumer is confused or misled or has his
attention distracted from it.

614
615
616
617

Section 1.408 “Collateral”

Section 1.409 “Conspicuous”
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(3) Neither the mere presentation of a writing to the
consumer nor the mere appearance of the initials or signature of
the consumer on a writing create a presumption that the writing
or anything contained therein is conspicuous, notwithstanding
any provision in the writing or of law to the contrary.

618
619
620
621
622

COMMENT623
“Conspicuous” in section 1-201 (10) of the Uniform Com-

mercial Code requires, among other things, that a term or clause
be such that a person will notice it. This definition expands upon
that one, requiring that it be such that it actually induces action
by consumer and can not be on the reverse side of a writing, out
of sequence or otherwise obscure. A consumer’s signature creates
no presumption that a term or clause is conspicuous; it is left for
a court to determine.

624
625
626
627
628
629

630
631
632
633 “Consumer” means a natural person who seeks or acquires, or

is offered property, services or credit for personal, family or
household purposes.

634
635
636 COMMENT
637 This definition of “consumer” is taken from Article 9 of the

Uniform Commercial Code, and is used in virtually every
consumer protection statute in the Commonwealth.

638
639

Section 1.411 “Consumer Credit Sale”640
(1) “Consumer credit sale” means a sale of property or

services to a consumer in which credit which is payable in
instalments is granted by a seller who in the ordinary course of
business engages in credit transaction with consumers.

641
642
643
644

(2) The term “consumer credit sale” includes any transaction
in the form of a bailment or lease of goods if the consumer agrees
to pay as compensation for use a sum substantially equivalent to
or in excess of the aggregate value of the goods involved and it is
agreed that the consumer will become, or for no other or a
nominal consideration has the option to become, the owner of
the goods upon full compliance with his obligations.

645
646
647
648
649
650
651
652 COMMENT
653 “Consumer credit sale” is taken in a large part from the

definition of “retail installment sale agreement” in section 1 of
chapter 255D.

654
655
656 Section 1.412 “Consumer Credit Transaction”
657 “Consumer credit transaction” means a transaction between a

Section 1.410 “Consumer”
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658 creditor and a consumer in which credit is extended to the
consumer. The term includes but is not limited to consumer
credit sales, consumer leases and consumer loans.

659
660
661 COMMENT
662 “Consumer credit transaction’’ is an umbrella term for credit

sales, loans and leases, and is not defined in present law.66 3
Section 1.413 “Consumer Lease”664
“Consumer lease” means a lease which is payable in instal-

ments of personal property to a consumer by a lessor who in the
ordinary course of business leases property to consumers.

665
666
667

COMMENT668
669 “Consumer lease” is not defined in present law, but the

definition given here is the ordinary legal one.670
Section 1.414 “Consumer Loan”671

672 “Consumer loan” means a transaction in which credit which is
payable in instalments is extended by a creditor in the form of
payment of or agreement to pay money to a consumer or for his
account or to a third person on his behalf, or in the form of
creation of debt by a credit to an account with the creditor upon
which the consumer is entitled to draw immediately. The term
includes the forebearance of debt arising from a loan.

673
674
675
676
677
678

COMMENT679
680 The definition of “consumer Loan” is an amalgamation of

definitions of “credit” and “loan” found in chapters 140 and
140C.

681
682
683 Section 1.415 “Consumer Sale”
684 “Consumer sale” means a sale of property or services to a

consumer by a seller.685
686 COMMENT
687 “Consumer sale” is simply a sale to a consumer, implicit in

definitions688
689 Section 1.416 “Consumer Transaction’
690 “Consumer transaction” means a transaction between a

consumer and a person who in the ordinary course of business
sells or provides property, services or credit to consumers. The
term includes but is not limited to consumer credit transactions
and consumer sales.

691
692
693
694

COMMENT695
“Consumer transaction” is simply a bigger umbrella to

encompass all transactions between merchants and consumers.
696
697
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698
699 “Cosigner” means a natural person who signs a writing

evidencing a consumer credit transaction and thereby incurs
liability together with the principal obligor, whether in the form
of a co-maker, endorser, guarantor, surety or other similar
capacity.

700
701
702
703

COMMENT704
This is roughly the equivalent of the definition of “accommo-

dation party” as it appears in section 3-415 of the Uniform
Commercial Code.

705
706
707
708

“Credit” means the right granted by a creditor to defer
payment of debt, incur debt and defer its payment, or purchase
property or services and defer payment therefor.

709
710
711

COMMENT712
This definition of “credit” is the one found in chapter HOC713

714
“Creditor” means a person who in the ordinary course of
business extends credit to consumers or arranges for the
extension of credit by other persons to consumers, or offers to
extend or arrange for the extension of such credit. Except as
otherwise provided the term includes an assignee or other
transferee of the right of the creditor to payment from the
consumer, including a person who takes the obligation for the
purpose of collection only.

715
716
717
718
719
720
721
000

COMMENT723
The first sentence of this definition appears in chapter HOC.

The second sentence includes as “creditor” an assignee or
transferee from an original creditor. Several provisions in
chapters 2558 and 255 C and 255 D have the same effect.

724
725
726

-n
/

728 Section 1.420 “Debt Collection"
“Debt collection” means any direct or indirect or attempted

action, conduct or practice in connection with the enforcement
of obligations that are owed or due, or are claimed to be owed or
due, by a consumer as a result of a consumer transaction. The
term includes the solicitation of obligations for collection.

729
730
731
732
733

COMMENT734
735 “Debt collection” is similarly defined in section 24 of chapter

93 dealing with “collection agencies.” This is a generic term and
not confined to agencies.

736
737

Section 1.417 “Cosigner"

Section 1.418 “Credit"

Section 1.419 “Creditor"
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738
“Earnings” means compensation paid or payable to an

individual or for his account for personal services rendered or to
be rendered, whether denominated as wages, salary, commission,
bonus or otherwise and includes periodic payments pursuant to a
pension, retirement or disability program.

739
740
741
742
743

COMMENT744
The definition of “earnings” is taken from definitions in the

Federal Bankruptcy Act and in the Federal Consumer Credit
Protection Act.

745
746
747

Section 1.422 “Federal Consumer Credit Protection Act”748
“Federal Consumer Credit Protection Act” means the Con-

sumer Credit Protection Act (Public Law No. 90-321; 82 Stat.
146) as amended, and includes regulations, as amended and
adopted pursuant thereto.

749
750
751
752

Section 1.423 “Finance Charge”753
(1) “Finance charge” means the sum of all charges, payable

directly or indirectly by the consumer as an incident to or as a
condition of the extension of credit, whether paid or payable by
the consumer, the creditor or any other person on behalf of the
consumer to the creditor or to a third party, including any of the
following types of charges to the extent they are not additional
charges authorized pursuant to Section 2.204:

754
755
756
757
758
759
760

(a) interest, time price differential or any amount payable761
under a discount, point or other system of charges; and7 62

(b) service, transaction, activity or carrying charges; and763
(c) loan fee, points, finder’s fee or similar commission or764

brokerage charges; and765
(d) fees for an appraisal, investigation or credit report; and
(e) charges or premiums for any guarantee or insurance

766
767

protecting the creditor against the default of the consumer or768
other credit loss; and769

(f) any charge imposed by a creditor upon another creditor770
for purchasing or accepting the obligation of the consumer if
the consumer is required to pay part of that charge in cash, as
an addition to the obligation, or as a deduction from the

771
772
773

proceeds of the obligation.774
(2) The term does not include delinquency, deferral or other

charges resulting from failure by the consumer to make payments
if authorized by this Act and if imposed for actual unanticipated
delinquency, default or other such occurrence.

775
776
11l
778

Section 1.421 “Earnings”



1975] HOUSE - No. 1641 21

779 COMMENT
780 This is the definition of “finance charge” appearing in chapter

140C.781
782
783 “Goods” includes goods not in existence at the time the

transaction is entered into and goods which are or are to become
fixtures, but excludes money, chattel paper, documents of title
and other instruments.

784
785
786
787 COMMENT

“Goods” are similarly defined in section 2-106 of the Uniform
Commercial Code and fixtures are included by virtue of section
9-102 of that Code.

788
789
790
791

“Lender” means a creditor who extends credit in the form of a
consumer loan.

792
793

Section 1.426 “Official Fees”
“Official fees” means

794
795

(a) fees and charges prescribed by law which actually are or
will be paid to public officials for determining the existence of
or for perfecting a security interest related to a consumer
credit transaction, or

796
797
798
799

(b) premiums payable for insurance in lieu of perfecting a
security interest otherwise required by the creditor in connec-
tion with the consumer credit transaction, if the insurer is not
a person related to the creditor and the premium does not
exceed either the amount payable to the insurer or the fees
and charges described in paragraph

800
801
802
803
804
805

COMMENT806
This definition of “official fees” appears in section 3 of

chapter HOC.
807
808

Section 1.427 “Open End Credit Plan ”809
(1) “Open end credit plan“ means an arrangement between

the creditor and the consumer under which
810
811

(a) the creditor may permit the consumer to purchase
goods or services or obtain a loan or loans, from time to time,
directly from the creditor or from other creditors or sellers as
the arrangement may provide; and

812
813
814
815

(b) the consumer has the privilege of paying the balance
either in full or in installments; and

816
817

Section 1.424 “Goods”

Section 1.425 “Lender”

(c) the finance charge, if any, is computed by the creditor818
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819 from time to time on the outstanding unpaid balance; and
820 (d) the amount financed is not computable at the inception

of the plan.821
(2) The term does not include negotiated advances under a

consumer credit transaction extended to finance the acquisition
of real property and secured by a first lien on the property.

822
823
824
825 COMMENT
826 “Open end credit plan” is similarly defined in chapter 140C

and with no substantive difference as a “revolving charge
account” in chapter 255D.

827
828
829

“Organization” means a corporation, government or govern-
mental subdivision or agency, trust, estate, partnership, coopera-
tive or association.

830
831
832

COMMENT833
This is the standard definition of “organization.”834

835 Section 1.429 “Payable in Instalments”
836 (1) “Payable in instalments” means with respect to the

obligation of the consumer pursuant to a consumer credit
transaction that payment is required or permitted, by agreement,
to be made in

837
838
839
840 (a) one (1) or more periodic payments, excluding a down
841 payment, if the obligation includes a finance charge, or
842 (b) five (5) or more periodic payments, excluding a down
843 payment, if the obligation does not include a finance charge.
844 (2) The obligation of the consumer with respect to a

transaction pursuant to an open end credit plan is “payable in
instalments”.

845
846
847 COMMENT
848 This definition appears in the definition of “retail instalment

sale agreement” in chapter 255 D and in the definition of
“consumer credit” in chapter 140C.

849
850
851 Section 1.430 “Periodic Billing Statement
852 “Periodic billing statement” means a writing mailed or

delivered by the creditor to the consumer with respect to an
outstanding balance of the obligation of the consumer pursuant
to a consumer credit transaction.

853
854
855
856 COMMENT
857 While not defined as such, the definition of “periodic billing

statement” is implicit in the provisions of section 6 of chapter
140C.

858
859

Section 1.428 “Organization”
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860
“Person” includes a natural person or an individual, and an

organization.
861
862

COMMENT863
This is the standard definition of “person.”
Section 1.432 “Personal Property”

864
865

“Personal property” means any present or future interest in
goods, chattels, general intangibles or choses in action, whether
such interest is vested or contingent.

866
867
868

COMMENT869
870 “Personal property” is not defined in existing law, but various

definitions in Article 9 of the Uniform Commercial Code which
governs security interests in “personal property” reach the same
as this general definition.

871
872
873
874 Section 1.433 “Person Related To”
875 (1) “Person related to” with respect to an individual means

(a) the spouse of the individual; and
(b) a brother, brother-in-law, sister, sister-in-law of the

876
877
878 individual; and
879 (c) an ancestor or lineal descendant of the individual or his

spouse; and880
881 (d) any other relative, by blood or marriage, of the

individual or his spouse who shares the same home with the
individual.

882
883

(2) “Person related to” with respect to an organization means
(a) a person directly or indirectly controlling, controlled by

884
885
886 or under common control with the organization; and

(b) an officer or director of the organization or a person887
888 performing similar functions with respect to the organization

or to a person related to the organization; and889
890 (c) the spouse of a person related to the organization; and
891 (d) a relative by blood or marriage of a person related to

the organization who shares the same home with him.892
COMMENT893

This definition has relevance only in connection with “inter-
locking sales and loans” and is virtually identical to Section 12F
of chapter 255 of the General Laws.

894
895
896

Section 1.434 “Prepaid Finance Charge”897
“Prepaid finance charge” means any finance charge paid by

the consumer separately, in cash or otherwise, directly or
898
899

Section 1.431 “Person”
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900 indirectly to the creditor or with the creditor’s knowledge to
another person or withheld by the creditor from the proceeds of
the credit extended.

901
902

COMMENT903
“Prepaid finance charge” is defined similarly in chapter 140C.
Section 1.435 “Presumed” or “Presumption”

904
905

“Presumed” or “presumption” means that the trier of fact
must find the existence of the fact presumed unless and until
evidence is introduced which would support a finding of its
non-existence.

906
907
908
909

COMMENT910
This definition is taken from Section 1-201 of the Uniform

Commercial Code.
911
912
913

“Property” includes both real and personal property.
Section 1.437 “Representation”

914
915

“Representation” includes any statement, advertisement or
commercial message, written or oral, about a creditor, property,
services or credit, delivered, presented or made available to
consumers or prospective consumers in any manner whatsoever

916
917
918
919
920 (a) in any newspaper, magazine, leaflet, flyer or catalog; or

(b) on radio, television, public address system; or
(c) made in person, in direct mail literature or other printed

921
922
923 material; or
924 (d) in any interior or exterior sign or display, in any

window display, in any point-of-transaction display or litera-
ture, recording, price tag or other medium; or

925
926
927 (e) in any other system of communication to consumers.
928 COMMENT
929 No such definition appears in the General Laws. However,

parts of this definition of “representation” appear with reference
to advertising in chapter 140 C and in Regulations under chapter
93A. The definition meets the common law tests for “misrepre-
sentation.”

930
931
932
933

Section 1.438 “Required Deposit Balance”934
935 “Required deposit balance” means any deposit balance or any

investment which the creditor requires the consumer to make,
maintain or increase in a specified amount or proportion as a
condition to the extension of credit except

936
937
938

Section 1.436 “Property”

(a) an escrow account which is a permitted additional939
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940 charge under Section 2.204; or
941 (b) a deposit balance which will be wholly applied toward
942 satisfaction of the obligation of the consumer under the
943 transaction; or
944 (c) a deposit balance or investment which was in existence
945 at least three (3) months prior to the estension of credit and
946 which is offered by the consumer as security for that
947 extension of credit; or
948 (d) a deposit balance or other investment whose principal
949 purpose is independent of the extension of credit or the
950 creation of security for its repayment, acquired or established
951 from the proceeds of an extension of credit made for that
952 purpose upon the written request of the consumer.
953 COMMENT
954 This definition is contained in chapter HOC.
955 Section 1.439 “Security Interest”
956 “Security interest” means any interest in property which
957 secures payment or performance of an obligation of the
958 consumer. The term includes, but is not limited to, security
959 interests under the Uniform Commercial Code, real property
960 mortgages, deeds of trust and other consensual or confessed hens
961 whether or not recorded.
962 COMMENT
963 This expanded definition of “security interest” includes not
964 only that in Section 1-201 of the Uniform Commercial Code, but
965 also nonconsensual interests in property as provided in chapter
966 HOC.
967 Section 1.440 “Seller”
968 “Seller” means a person who in the ordinary course of
969 business engages in the sale of property or services to consumers.
970 Section 1.441 “Services
971 “Services” includes
972 (a) work, labor and other personal services; and
973 (b) the diagnostic work, maintenance, repair or improve-
974 ment, other than as part of the manufacture or original
975 construction, of property; and
976 (c) privileges and contract rights with respect to accommo-
977 dations or facilities including but in no manner limited to
978 hotels and restaurants, transportation, education, entertain-
979 ment, recreation, physical culture, hospital accommodations
980 and the like; and
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981 This is a somewhat more elaborate definition of “services”
than appears in chapter 255D. It includes insurance, the effect of
which is to incorporate the provisions of chapter 255 C within the
protections of the Act rather than treating the subject separately.

982
983
984
985 Section 1.442 “Supervised Financial Organization”

(a) organized, chartered or holding an authorization certifi-986
987 cate under the laws of this State or of the United States which

authorize the person to make loans and to receive deposits,988
989 including a savings, share, certificate of deposit account, and

(b) subject to supervision by an official or agency of this990
991 State or of the United States.
992 COMMENT
993 A “supervised financial organization” is in effect a small loan

company or sales finance company as presently defined in
chapters 140 and 2558, both of which organizations are required
to be licensed and are under the supervison of the Commissioner
of Banks.

994
995
996
997
998
999 “Transaction” means all of the agreements made between two

(2) or more persons to carry out an exchange of value, and
includes the entire process of soliciting, negotiating, making,
performing and enforcing such agreements, whether or not any
agreement is enforceable by action.

1000
1001
1002
1003

COMMENT1004
“Transaction” is not defined in any existing law. The

expression is frequently used or alluded to. This definition
probably incorporates all that is meant by the term wherever it is
used.

1005
1006
1007
1008

Section 1.444 “Transaction Total”
“Transaction total” means

1009
1010

(a) in the case of a consumer credit transaction other than
one pursuant to an open end credit plan the total of the
amount financed, plus any down payment or required deposit
balance and all finance charges, including any prepaid finance
charge, or

1011
1012
1013
1014
1015

(b) in the case of a transaction pursuant to an open end
credit plan, the amount financed pursuant to the plan plus any

finance charges which have or may be imposed with respect to
that amount.

1016
1017
1018
1019

COMMENT

Section 1.443 “Transaction”
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1020 COMMENT
1021 “Transaction total” is a term unique to the model Consumer

Credit Act. It is used in assessing civil penalties for violation of
the Act, rather than the present system under chapters 2558,
255 C and 255D, as well as chapter HOC, all of which assess
penalties in terms of a finance charge. The problem has been that
some credit transactions do not literally involve a finance charge
and so the penalty is not applicable or is not measurable. This
definition provides a uniform measuring vice. It is not unlike the
civil penalty provided in Section 9-507 of the Uniform Commer-
cial Code for noncompliance with Part 5 of that Article.

1022
1023
1024
1025
1026
1027
1028
1029
1030
1031 Section 1.445 Other Defined Terms
1032 Other definitions appearing in this Act and the Sections in
1033 which they appear are:

“Account” Section 5.102 (1)
Section 9.102

1034
Administrator”1035
Adverse information”
Cardholder”

1036
Section 2.408 (1) (b)
Section 6.102 (1)

1037
Claim’1038
Conclusion of the direct solicitation” Section 2.701 (2)1039
Consumer Credit Insurance”
Consumer report”

1040
Section 5.103 (1)
Section 5.103 (2)
Section 9.402 (1)

1041
Consumer reporting agency”
Contested case”

1042
1043
1044 Section 2.408 (1) (a)

Section 6.102 (2)
Credit card”

1045 Debt collector”
Default”1046

Section 2.701 (1)
Section 5.104 (1)
Section 1.201 (2)
Section 5.104 (2)
Section 2.502 (2)

Direct solicitation transaction”
File”

1047
1048

‘Good faith”
‘Merchant”

1049
1050

‘Merchantable”1051
‘Notice or knowledge or reason to know” Section 1.201 (4)1052

Section 9.402 (2)
Section 9.402 (3)
Section 2.601 (2)
Section 2.502 (1)

1053 “Party”
1054 “Rule”
1055 “Transferee”
1056 “Warranty”

Section 5.102 (2)

Section 4.102

Section 7.102
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1057 ARTICLE 2
CONSUMER CREDIT TRANSACTIONS

PART 1
GENERAL PROVISIONS

1058
1059
1060
1061
1062 2.101 AUTHORITY TO EXTEND CREDIT

2.102 DISCRIMINATION PROHIBITED
2.103 MAXIMUM PERIODS OF REPAYMENT
2.104 PRESERVATION OF DATA AND WRITINGS

1063
1064
1065
1066 Section 2.101 Authority to Extend Credit
1067 (1) No person shall engage in the business of extending

consumer credit or taking assignments of and undertaking
collection of payments from or enforcement of rights against
consumers until he has registered with the Administrator in
accordance with the provisions of the Part on Registration and
Fees (Part 2 of Article 9).

1068
1069
1070
1071
1072
1073 (2) A consumer credit transaction in violation of this Section

is subject to the penalty provisions of Section 8.106 and Section
8.109. Nothing in this Section shall be construed to limit the
authority of the Administrator to recover civil penalties (Section
9.209).

1074
1075
1076
1077
1078 COMMENT
1079 This section sweeps all people regularly engaged in the

extension of consumer credit within the purview of the Act and
requires that they register with the administrator. This has the
same effect as present licensing statutes as they apply to small
loans (chapter 140), Morris Plan loans (chapter 172A), motor
vehicle dealers and sales finance companies (chapter 2558),
insurance premium finance agencies (chapter 255C), sales finance
companies which receive commercial paper in connection with
consumer credit sales (chapter 255D) and second mortgage
companies (chapter 140). The commissioner of banks has long
advocated that all other extenders of consumer credit be
registered with the banking department for purposes of super-
vision and public information. This section would make that a
reality.

1080
1081
1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092

Section 2.102 Discrimination Prohibited1093
(1) No creditor shall, with respect to a particular consumer or

a class of consumers, refuse to enter into a consumer credit
transaction or refuse to enter into a consumer credit transaction

1094
1095
1096

Section:
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except at a rate of finance charge or in accordance with terms
and conditions more onerous than those regularly extended by
that creditor to consumers of similar economic backgrounds
because of the

1097
1098
1099
1100
1101 (a) age, color, creed, national origin, political affiliation,
1102 race, religion, sex or source of income of the consumer, or
1103 (b) exercise by the consumer of rights pursuant to this Act
1104 or other provisions of law.
1105 (2) A violation of this Section is subject to the provisions of

Section 8.108.1106
1107 COMMENT
1108 Discrimination in granting consumer credit of the kind

described in this section is already prohibited in chapter 1518 of
the General Laws. This adds a civil penalty available to adversely
affected consumers who would not have to resort to the
Massachusetts Commission Against Discrimination.

1109
1110
mi
1112

Section 2.103 Maximum Periods ofRepayment1113
(1) With respect to a consumer credit transaction other than

one pursuant to an open end credit plan, no creditor shall enter
into an agreement pursuant to which instalments are scheduled
to be paid in full over a period of more than

1114
1115
1116
1117

(a) twenty five (25) months, if the finance charge imposed1118
on the amount financed is in excess of [twenty four (24) per1119

1120 cent], or
1121 (b) thirty seven (37) months, if the finance charge imposed
1122 on the amount financed is in excess of [eighteen (18)
1123 percent].

(2) A violation of this Section is subject to the provisions of
Section 8.107 and Section 8.109.

1124
1125
1126 COMMENT
1127 CHANGE. This section puts a limitation on the time over

which consumer credit can be extended. Present limitations, such
as ceilings on finance charges, may achieve the same desired
result. This section should be considered carefully on a policy
basis.

1128
1129
1130
1131

Section 2.104 Preservation ofData and Writings1132
(1) The creditor shall preserve copies of all writings relating to

a consumer credit transaction including all disclosures required
by this Act for two years following the last entry with reference
to the transaction.

1133
1134
1135
1136



HOUSE - No. 1641 [January30

(2) With respect to a transaction other than one pursuant to
an open-end credit plan, the creditor shall retain for two years
following the last entry with reference to the transaction copies
of every writing evidencing the offer or obligation of the
consumer, including every offer to purchase or other proposal
which- the creditor has required or requested the consumer to
sign during negotiation.

1137
I 138
1139
1 140
1 141
1142

I 143
(3) Upon request during the period for which writings are

required to be preserved, the creditor shall provide the consumer
with a copy of any of those writings. One copy of each writing
shall be provided without charge. Additional copies shall be
provided at a reasonable charge.

1 144
1145
1 146
1147
1 148
1 149 (4) No creditor shall accept an assignment of a claim or

security interest arising from a consumer credit transaction unless
the assignment is accompanied by or the assignor agrees to
provide to the assignee, data which will enable the assignee to
comply with any request made by the consumer under the
provisions of this Part.

1150
1151
1152

I 153
1154
1155 COMMENT
1156 This section requires a creditor to maintain copies of all

documents relevant to a consumer credit transaction for two
years and to make copies of such information available to a
consumer upon his request. By regulation of the commissioner of
banks licensees under the small loan law, motor vehicle sale law,
insurance premium finance law and the law governing instalment
sales of goods and services must maintain records for inspection
purposes for a period of two years. In credit sales of motor
vehicles, insurance and other goods and services, the consumer is
entitled to a copy of the agreement at the time of the
transaction. No provision is presently made for obtaining copies
subsequently. Thus this would be an improvement over existing
law. Assignees of such creditors are entitled to all documents
relevant to the transaction, thereby giving them the means to
determine the conduct of a creditor. Actually, this section defers
to section 7.103 which provides a two year statute of limitations
for actions by creditors. Since that section actually reduces
existing limitations in the Commonwealth from four years in the
case of sales of goods, six years for contracts generally and three
years for personal injury actions, the two years is expressly
spelled out in this section as it is in the commissioner’s
regulations.

1 157
I 158
1159
1 160
1 161

1 162
1163
1164
1165
1166
1 167
1168
1169
1170

! 171
1172
1173
1174
1 175
1176
1177
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1
1
1
1
1
1
1
1
1
1

178 PART 2
CHARGES AND RELATED TERMS179

180
2.201 CHARGES: OBLIGATIONS OF PARTIES181
2.202 MAXIMUM FINANCE CHARGE: OTHER THAN OPEN EN182

CREDIT183
2.203 MAXIMUM FINANCE CHARGE: OPEN END CREDIT
2.204 ADDITIONAL CHARGES

184
185
186 2.205 ADVANCES TO PERFORM AGREEMENTS OF CONSUMf

2.206 DELINQUENCY CHARGES187
188 2.207 DEFERRAL CHARGES
189 2.208 FINANCE CHARGE ON REFINANCING

2.209 FINANCE CHARGE ON CONSOLIDATION
2.210 RIGHT TO PREPAY

190
191
192 2.2 1 I REBATE UPON PREPAYMENT
193 Section 2.201 Charges: Obligation of Parties
194 (1) With respect to a consumer credit transaction the parties

may agree, subsequent to disclosure by the creditor pursuant to
the Part on Disclosure and Form (Part 3 of this Article), to the
payment by the consumer of charges not exceeding those
authorized in this Part.

195
196
197
198
199 (2) It is a violation of this Part for the creditor to impose or

attempt to collect a charge in excess of that authorized by this
Part. Any such violation is subject to the provisions of Section
8.107 and Section 8.109.

200
201
202
203 COMMENT
204 This is a general section which simply states that all changes in

connection with consumer credit transactions are regulated by
law and that creditors may not impose charges not permitted or
charges in excess of that required by law. Penalties for violation
are provided by cross reference to Part 1 of Article 8. These
penalties are graduated according to the seriousness of the
violation. A violation with reference to charges imposes a penalty
of $l,OOO or 30% of the total amount of the transaction, and
also declares the transaction to be unenforceable. Under 255D,
for example, the penalty is double the finance charge and a
Superior Court may declare the entire transaction void. Similar
civil penalties appear in chapters 2558, 255 C and HOC. The
object of the model Consumer Credit Act is to make the
“penalty fit the crime.” Further, such penalties serve as a realistic

205
206
207
208
209
210
21 1
212
213
214
215
216
217

Section:
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1218 deterrent to creditors who might be inclined to violate the law
knowing that the recovery from the many will more than
compensate for the few who discover the violation and pursue
their remedies.

1219
1220
1221

Section 2.202 Maximum Finance Charge: Other Than Open
End Credit

1222
1223

(1) With respect to a consumer credit transaction other than
one pursuant to an open end credit plan, the finance charge,
calculated according to the actuarial method, may not exceed

1224
1225
1226

(a) with respect to consumer credit sales of goods and
services other than insurance and motor vehicles, nineteen per
cent on so much of the original principle balance as does not
exceed $500.00, and fifteen per cent on so much of the
principle balance as exceeds $500.00;

1227
1228
1229
1230
1231

(b) with respect to the consumer credit sale of motor
vehicles, a rate computed on the principle balance as follows:

1232
1233

(i) for any new motor vehicle designated by the manu-
facturer by a year model not earlier than the year in which
the sale is made, or a used motor vehicle of the same year
which has not previously been the subject of a retail sale,
fifteen per cent;

1234
1235
1236
1237
1238

(ii) for any other new motor vehicle and any used motor
vehicle designated by the manufacturer by a year model of
the same or not more than two years prior to the year in
which the sale is made, nineteen per cent;

1239
1240
1241
1242

(hi) for any other used motor vehicle, twenty three per
cent.

1243
1244

(c) with respect to a consumer credit transaction secured
by an interest in real property other than a first security
interest securing the acquisition of that property, eighteen per
cent until and continuing for six months after default, and
thereafter twelve per cent;

1245
1246
1247
1248
1249

(d) with respect to consumer loans made by supervised
financial institutions and to credit sales of insurance, thirty per
cent on that part of the unpaid principle balance not
exceeding $200.00; twenty four per cent on that part of the
unpaid principle balance exceeding $200.00 but not exceeding
$600.00; twenty one per cent on that part ol the unpaid
principle balance exceeding $600.00 but not exceeding
$1,000.00; nine per cent on any part of the unpaid principle
balance exceeding $1,000.00;

1250
1251
1252
1253
1254
1255
1256
1257
1258
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(e) with respect to all other consumer credit transactions,1259
twelve per cent.1260
(2) For the purposes of this Section1261

(a) the finance charge may be calculated on the assumption1262
that all scheduled payments will be made when due; and1263

(b) the dollar amount of the finance charge includes the1264
prepaid finance charge excluded from the amount financed;1265
and1266

(c) the effect of prepayment is governed by the provisions1267
1268

(3) For the purposes of this Section, the term of a consumer
credit transaction other than one pursuant to an open end credit
plan commences with the date the credit is granted, except that
if goods are delivered, services performed or proceeds of a loan
are paid five (5) days or more after the date the credit is granted,
then the term commences with the date of delivery or perfor-
mance. Finance charges shall be computed according to the
actual number of days that the credit is scheduled to be
outstanding or that it remains unpaid. A year is considered to
have three hundred and sixty five (365) days and the additional
day every fourth (4th) year may be disregarded.

1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280 (4) Notwithstanding the provisions of subsection (1), the

parties may agree to the payment by the consumer of not more
than five dollars ($5) when the amount financed does not exceed
seventy five dollars ($75), or seven dollars and fifty cents ($7.50)
when the amount financed exceeds seventy five dollars ($75).

1281
1282
1283
1284

(5) As used in this section, “motor vehicle” means any
self-propelled, motored device in, upon or by which any person
is, or may be, transported or drawn upon a highway. The term
does not include self-propelled tractors or trucks used primarily
for business, commercial trailers and semi-trailers, buses, earth-
moving and construction machinery or equipment, power
shovels, road-building machinery or equipment, implements of
husbandry and other agricultural machinery or equipment, or
machinery or equipment not designed primarily for highway
transportation with which may incidentally transport persons on
a highway, or devices which move upon or are guided by a track,
or travel through the air.

1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296

COMMENT1297
The Model Consumer Credit Act does not fix finance charge

ceilings. Thus this section has been completely rewritten to
1298
1299

of Section 2.211.
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incorporate existing ceilings for different kinds of consumer
credit transactions. The other provisions of the section as to the
calculation of finance charge are already either part of the statute
law or regulations of the commissioner of banks. Any slight
variations are not substantively significant.

1300
1301
1302
1303
1304

Section 2.203 Maximum Finance Charge: Open End Credit1305
(1) With respect to transactions made pursuant to an open

end credit plan, a finance charge may be imposed with respect to
each billing cycle only if a balance remains owing on the last day
of that cycle. For the purposes of calculating the finance charge
the balance shall have deducted from it all payments, refunds and
other credits to the account of the consumer made during the
cycle. The finance charge may be a percentage of either

1306
1307
1308
1309
1310
1311
1312

(a) the balance of the account on the last day of the billing1313
cycle, computed pursuant to this subsection, or1314

(b) the average daily balance of the account, which is the1315
sum of the actual balances in the account of the consumer
outstanding each day during the billing cycle after the
deduction of all payments, refunds and other credits but
excluding all transactions made by the consumer during the

1316
1317
1318
1319

cycle, divided by the number of days in the cycle.1320
(2) If the billing cycle is monthly the finance charge may not

exceed eighteen percent of that part of the balance computed
pursuant to subsection (1) which is $500.00 or less and twelve
percent on that part of the balance which is more than $500.00.
If the billing cycle is not monthly, the maximum charge is that
percentage which bears the name relation to the applicable
monthly percentage as the number of days in the billing cycle
bears to thirty (30). If the finance charge so computed produces
less than fifty cents for a monthly billing cycle, then the creditor
may charge fifty cents.

1321
1322
1323
1324
1325
1326
1327
1328
1329
1330

(3) Notwithstanding subsection (1) or any term in an agree-
ment to the contrary, no finance charge may be charged to or
collected from the consumer unless the creditor mails or
otherwise provides the consumer with a periodic billing state-
ment not later than fourteen (14) days prior to the close of the
next succeeding billing cycle.

1331
1332
1333
1334
1335
1336

COMMENT1337
This section has been rewritten to incorporate the present rate

ceilings of eighteen and twelve percent with a $500.00 break. It
1338
1339
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also includes the present minimum charge allowed. The mailing
period is changed from the present fifteen days to fourteen days
to comply with the new federal law recently enacted.

1340
1341
1342

Section 2.204 Additional Charges1343
(1) In addition to the finance charge permitted by this Part

the parties may agree to the payment by the consumer of official
fees and taxes and charges for insurance premium authorized by
the Article on Credit Insurance (Article 4).

1344
1345
1346
1347

(2) With respect to a consumer credit transaction secured by
an interest in real property, the parties may agree to the payment
by the consumer of charges authorized in subsection (1) and the
following charges if they relate to the security interest in the real
property and would customarily be borne by the consumer if the
transaction were for cash;

1348
1349
1350
1351
1352
1353

(a) fees or premiums for title examination, title insurance1354
and the like; and1355

(b) fees for preparation of a settlement statement and other1356
documents relating to the security interest; and1357

(c) appraisal fees; and1358
(d) escrows for future payment of taxes and insurance.1359

(3) Additional charges authorized by this Section may be
charged and collected by the creditor only if

1360
1361

(a) the charges are specifically itemized and disclosed to the1362
consumer pursuant to the Part on Disclosure and Form (Part 31363
of this Article); and1364

(b) the charges are bona fide and not imposed for the1365
purpose of circumvention or evasion of this Act; and1366

(c) the charges are or will be paid to public officials or1367
other persons not related to the creditor who are authorized to
receive them and the charges are no greater than the amount

1368
1369

those persons are entitled to receive.1370
(4) For the purposes of this Act any charge not authorized by

or in excess of that authorized by this Section is part of the
finance charge.

1371
1372
1373

COMMENT1374
This section states what is currently provided by law or

regulation in Massachusetts; only those charges permitted ex-
pressly by law may be added to the amount a consumer debtor
must pay over and above the allowable finance charge. Required
taxes, of course, may be charged. Premiums for insurance, such

1375
1376
1377
1378
1379
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as credit life insurance, health and accident insurance and
casualty insurance, may be added if authorized, to the extent of
the coverage authorized and not to exceed legally allowable
premiums.

1380
1381
1382
1383

CHANGE. Implicitly but not expressly allowed in real estate
transactions is a laundry list of charges under chapter HOC. Bills
are pending in Congress to eliminate that list, and to take the
approach represented by subsection (2) of this section of the
MCCA. Added charges, such as title examination and recording,
would be allowed only if they were customarily paid by a buyer
in a cash sale of real estate. Otherwise, they would have to be
absorbed as part of the finance charge by the creditor involved.
This makes abundant good sense since some creditors, with the
advent of truth in lending, increased their return by making
charges they had not previously made simply because a disclosure
form requires them to disclose such charges, thereby tacitly
indicating that they were proper and legal. Depending upon how
much charges are added, this can create a “double indemnity”
situation whereby the consumer debtor ends up paying finance
charge on the additional charges as well as the charges them-
selves.

1384
1385
1386
1387
1388
1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400

Section 2.205 Advances to Perform Agreements of Consumer1401
(1) The parties may agree that the consumer is to perform

certain duties with respect to insuring collateral if those duties
are reasonable in relation to the risk of loss of or damage to the
collateral and the insurance is authorized by the provisions of the
Article on Credit Insurance (Article 4). In the event of the failure
of the consumer to so perform the creditor may, if agreed to by
the consumer, pay the charge for the insurance on behalf of the
consumer. The amount paid may be added to the unpaid balance
of the obligation of the consumer if the creditor

1402
1403
1404
1405
1406
1407
1408
1409
1410

(a) has given the consumer written notice of his non-perfor-1411
mance, including notice that the consumer will incur addition-1412
al finance charges if payment is made by the creditor; and

(b) has provided the consumer reasonable opportunity after
1413
1414

notice to perform as agreed; and1415
(c) in the absence of performance, makes all expenditures1416

on behalf of the consumer in compliance with the provisions1417
of the Article on Credit Insurance (Article 4).1418
(2) Within a reasonable time after advancing any sums1419
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pursuant to subsection (1), the creditor shall provide the
consumer with written notice stating the amount of the sums
advanced, the finance charges with respect to that amount and
the revised payment schedule applicable to the new unpaid
balance of the consumer.

1420
1421
1422
1423
1424

(3) A finance charge may be imposed for sums advanced
pursuant to subsection (1) at a rate not exceeding that disclosed
to the consumer in the original transaction pursuant to the
provisions of the Part on Disclosure and Form (Part 3 of this
Article).

1425
1426
.1427
'1428
1429
1430 COMMENT

CHANGE. There is no equivalent of this section in existing
law. Indeed, given the language of chapters 140, 2558, 255 C and
255D, such an agreement by a consumer may be illegal. On the
other hand, nothing prohibits a requirement that collateral be
covered by insurance or other steps taken to protect collateral
and the like. If the debtor didn’t perform such obligations, the
debtor would probably be in default by “substantially impairing
the value of the collateral.” This is not necessarily a satisfactory
solution to the problem. Assuming, for example, that casualty
insurance is allowed and its cost regulated under Article 4 of this
Act, then it may make better sense to allow the creditor to
procure such insurance when the debtor does not than to have
the entire transaction go asunder. This provision of the MCCA
requires a policy decision.

1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
1444

Section 2.206 Delinquency Charges1445
1446 (1) With respect to a consumer credit transaction other than

one pursuant to an open end credit plan, the parties may agree to
a delinquency charge on any instalment not paid in full on or
before the tenth (10th) business day after its scheduled due date.
The charge may be no greater than an amount equal to five (5)
percent of the unpaid amount of the instalment not exceeding
five dollars ($5.00).

1447
1448
1449
1450
1451
i1452
1453 (2) No delinquency charge may be collected on an instalment

which is paid in full on or before the tenth (10th) business day
after its scheduled due date even though an earlier maturing
instalment or a delinquency charge on an earlier instalment may
not have been paid in full. For purposes of this subsection
payment is applied first to current instalments and then to
delinquent instalments.

1454
1455
1456
1457
1458
1459
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(3) A delinquency charge may be collected only once on an1460
instalment however long it remains unpaid and no finance charge
may be imposed on it. A delinquency charge may not be
collected for a late instalment if, with respect to that instalment,
a deferral (Section 2.207), refinancing (Section 2.208) or
consolidation (Section 2.209) agreement has been concluded by
the parties or the creditor elects to exercise any remedy pursuant
to the provisions of the Article on Enforcement of Credit
Obligations (Article 7).

1461
1462
1463
1464
1465
1466
1467
1468

(4) If, at any time subsequent to the imposition of a
delinquency charge pursuant to this Section, the creditor
provides the consumer with written notice with respect to
amounts claimed to be due but unpaid, the notice shall state the
total of all delinquency charges claimed and the date or dates on
which they were imposed.

1469
1470
1471
1472
1473
1474

COMMENT1475
Subsection (1) has been changed to bring it in line with the

current allowable delinquency charge. Otherwise, the substance
of the section is largely the same as that of existing law.
Subsection (4) has been omitted as not in keeping with existing
law and extremely complicated in achieving compliance. Given
the restriction on security interest elsewhere, this does not seem
necessary.

1476
1477
1478
1479
1480
1481
1482

Section 2.207Deferral Charges1483
(1) With respect to a consumer credit transaction other than

one pursuant to an open end credit plan, the parties may agree in
writing at any time subsequent to the transaction to a deterral of
all or part of one (1) or more unpaid instalments for a charge not
exceeding one (1) per cent of each instalment or part thereof for
each month from the date when such instalment was due to the
date when it is agreed to become payable.

1484
1485
1486
1487
1488
1489
1490

(2) A deferral agreement shall
(a) be in writing and signed by the parties; and

1491
1492

(b) incorporate by reference the transaction to which the1493
deferral applies; and1494

(c) state each instalment or part therof in the amount to be1495
deferred, the date or dates originally payable and the date or1496
dates agreed to become payable; and1497

(d) set forth the fact of the deferral charge, if any, the1498
dollar amount of the charge for each instalment to be deferred1499
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1500 and the total dollar amount to be paid by the consumer for
the privilege of deferring payment.1501
(3) No term of a writing executed by the consumer shall

constitute authority for a creditor unilaterally to grant a deferral
with respect to which a charge is to be imposed or collected.

1502
1503
1504

(4) A charge may not be collected for the deferral of an
instalment or any part thereof if, with respect to that instalment,
a refinancing (section 2.208) or consolidation (Section 2.209)
agreement is concluded by the parties, a delinquency charge
(Section 2.206) has been imposed or collected or the creditor
elects to exercise any remedy pursuant to the provisions of the
Article on Enforcement of Credit Obligations (Article 7).

1505
1506
1507
1508
1509
1510
1511
1512 COMMENT

Except for the limitation on security interests, which was
omitted from the Massachusetts draft, this section is essentially
the same as sections 17, 20 and 16 of chapters 2558, 255Cand
255 D respectively. This section would for the first time allow
deferral agreements and charges in small loan transactions while
at the same time regulating them.

1513
1514
1515
1516
1517
1518

Section 2.208 Finance Charge on Refinancing1519
1520 (1) With respect to a consumer credit transaction other than

one pursuant to an open end credit plan, the parties may agree to
refinance the unpaid balance and to the imposition of a finance
charge based on the amount financed resulting from the
refinancing at a rate not exceeding that disclosed to the
consumer in the original transaction pursuant to the provisions of
the Part on Disclosure and Form (Part 3 of this Article).

1521
1522
1523
1524
1525
1526
1527 (2) For the purpose of determining the finance charge

permitted in refinancing, the amount financed resulting from the
refinancing shall constitute the total of

1528
1529

(a) the amount which the consumer would have been1530
1531 required to pay upon prepayment (Section 2.211) on the date

of refinancing, except that for the purpose of computing this
amount no minimum finance charge (subsection (4) of Section

1532
1533

2.202) is permitted, and1534
1535 (b) appropriate additional charges (Section 2.204), in-

cluded for the period of refinancing.1536
COMMENT1537

This section is essentially the same as section 17 of chapter
2558 and section 17 of chapter 255D. Its provisions would also

1538
1539
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1540 allow refinancing of insurance premium contracts and small
loans, both as proscribed by this section.1541

1542 Section 2.209 Finance Charge on Consolidation
1543 (1) If the consumer owes an unpaid balance with respect to a

consumer credit transaction other than one pursuant to an open
end credit plan and becomes obligated to the same creditor on
another consumer credit transaction other than one pursuant to
an open end credit plan, the parties may agree to a consolidation
resulting in a single schedule of payments pursuant to either of
the methods specified in subsections (2) or (3).

1544
1545
1546
1547
1548
1549
1550 (2) The parties may agree to consolidate by adding the

amount of the previous transaction which the consumer would
have been required to pay upon prepayment pursuant to the
provisions on rebate upon prepayment (Section 2.211) on the
date of consolidation and the amount financed with respect to
the subsequent transaction. Based on the aggregate amount
financed resulting from the consolidation, the parties may agree
to payment by the consumer of a finance charge calculated at a
rate not exceeding that authorized by the provisions on
maximum finance charges. In the event the transactions being
consolidated are governed by differing maximum finance charges
the maximum applicable to the aggregate amount financed shall
not exceed the lesser of the applicable rates of finance charge.

1551
1552
1553
1554
1555
1556
1557
1558
1559
1560
1561
1562
1563 (3) The parties may agree to consolidate by adding together

the unpaid balances at the time of consolidation with respect to
the transactions. A consolidation accomplished by this method
may not result in a rate of finance charge greater than that to
which the creditor would have been entitled had no consolida-
tion occurred.

1564
1565
1566
1567
1568

COMMENT1569
CHANGE. Unlike existing section 18 of chapter 155D, this

section allows consolidation of two or more obligations in two
alternative ways. The first, not now provided for, requires a
rebate of finance charge as if there had been prepayment prior to
the addition of the subsequent obligation. The last sentence of
subsection (2) is the equivalent of the “anti-flipping” provision
added in 1974. The second alternative is identical to existing law,
incorporating the so called “add-on” concept.

1570
1571
1572
1573
1574
1575
1576
1577

Section 2.210 Right to Prepay1578
Subject to the provisions on rebate upon prepayment (Section1579
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2.211), the consumer may prepay in full or in any part the
unpaid balance of a consumer credit transaction at any time
without penalty.

1580
1581
1582
1583 COMMENT
1584 Prepayment without penalty is presently allowed in virtually

all transactions.1585
1586 Section 2.211 Rebate Upon Prepayment
1587 (1) Upon prepayment in full or in any part of the unpaid

balance of a consumer credit transaction, if the prepayment is at
least as large as the amount of a regularly scheduled instalment,
an amount not less than the unearned portion of the finance
charge calculated according to this Section shall be rebated or
otherwise credited to the consumer. If the total of all rebates,
refunds and credits to be paid to the consumer is less than one
dollar ($1), no payment need be made.

1588
1589
1590
1591
1592
1593
1594
1595 (2) The unearned portion of the finance charge is the

difference between the total amount of the finance charge and
the amount of finance charge earned up to and including the date
of prepayment, calculated pursuant to the actuarial method.

1596
1597
1598
1599 (3) Except as provided in subsection (4) with respect to

unearned insurance premiums, reasonable sums actually paid or
payable to third persons not related to the creditor as additional
charges authorized pursuant to Section 2.204 need not be
rebated to the consumer.

1600
1601
1602
1603
1604 (4) If the consumer credit transaction included an amount for

insurance premiums the consumer is entitled upon prepayment
to a refund from the creditor of the unearned premium
calculated pursuant to Section 4.106.

1605
1606
1607
1608 (5) Prepayment of the obligation of the consumer by the

proceeds of consumer credit insurance is governed by the
provisions of Section 4.106.

1609
1610
1611 (6) If a deferral (Section 2.207) has been agreed to, the

unearned portion of the finance charge shall be computed
without regard to the deferral. The amount of deferral charge
earned at the date of prepayment shall also be calculated. If the
deferral charge earned is less than the deferral charge paid, the
difference shall be added to the unearned portion of the finance
charge. If any part of a deferral charge has been earned but has
not been paid, that part shall be subtracted from the unearned
portion of the finance charge.

1612
1613
1614
1615
1616
1617
1618
1619
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1620 (7) This Section does not preclude the collection or retention
1621 by the creditor of delinquency charges (Section 2.206) for

delinquencies of payments due prior to prepayment.1622
(8) If the creditor brings an action on the obligation and1623

1623 judgment is obtained, the consumer is entitled to the same rebate
1624 as if payment had been made on the date the action was brought.
1625 COMMENT
1626 CHANGE. This section makes two changes in present law
1627 concerning rebate upon prepayment. First, rebate is determined
1628 by the actuarial method, rather than the rule of 78’s. The
1629 amount involved comes out approximately the same and has the
1630 virtue of using actuarial determinations consistently throughout
1631 the law. Some creditors are already using this method. Charts are
1632 readily available for the purpose. Second, the section provides for
1633 partial prepayment “if the prepayment is at least as large as the
1634 amount of a regularly scheduled instalment.” A similar rebate
1635 would have to be computed. Presently there is no provision for
1636 partial prepayment so that if a consumer pays, for example, two
1637 instalments in order to get ahead, he actually ends up paying the
1638 finance charge for the period in which he owes nothing.
1639 There is no “swing rule” in this section, meaning that the
1640 rebate must be calculated as of the day of prepayment rather
1641 than for a full payment period depending upon whether

1 642 prepayment was made during the first or second half of a period.

1644 DISCLOSURE AND FORM

1646 2.301 GENERAL REQUIREMENTS AND PROVISIONS
1647 2.302 NOTICE TO CONSUMER
1648 2.303 DISCLOSURE; REQUIREMENTS OF FEDERAL ACT
1649 2.304 DISCLOSURE; ADDITIONAL REQUIREMENTS
1650 2.305 ESTIMATES OR APPROXIMATIONS
1651 2.306 BILINGUAL DISCLOSURES
1652 2.307 PROHIBITION OF BLANK SPACES
1653 2.308 VIOLATIONS OF THIS PART
1654 Section 2.301 General Requirements and Provisions
1655 (1) The information required by the provisions of this Part to
1656 be disclosed by the creditor to the consumer or otherwise to be
1657 included within the writing evidencing the transaction
1658 (a) shall be in writing; and

1643 PART 3

1645 Section:
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1659 (b) shall be disclosed to the consumer at a time reasonably
calculated to enable the consumer to act on the information
disclosed, which in any event must be before the consumer
signs any writing and before the transaction is consummated;
and

1660
1661
1662
1663
1664 (c) shall be made all together on either
1665 (i) the writing evidencing the obligation and above or

adjacent to the place for the signature of the consumer, or1666
1667 (ii) if not required by this Part to be on the writing

evidencing the obligation, on one side of a separate writing
which identifies the transaction; and

1668
1669
1670 (d) shall be made clearly and conspicuously and in a

meaningful sequence.1671
1672 (2) Every writing evidencing the obligation of the consumer in

a consumer credit transaction shall be signed by every party to
the transaction. If there is more than one page, each page shall be
signed by every party to the transaction. All terms, printed or
written, shall appear on only one side of each page. Printed terms
shall be printed in at least eight (8) point standard type except as
otherwise required by this Act.

1673
1674
1675
1676
1677
1678
1679 (3) Exact copies of the writing evidencing the transaction,

including all disclosures required by this Part, shall be given to all
those who sign the writing, including cosigners, at the time the
disclosures are made.

1680
1681
1682
1683 (4) The information required by this Part may be supple-

mented by additional information or explanations supplied by
the creditor as long as the additional information or explanations
do not have the effect of circumventing, evading or unduly
complicating the requirements of this Part.

1684
1685
1686
1687
1688 COMMENT
1689 CHANGE. The requirements of this section are largely the

equivalent provided in chapters 2558, 255 C and 255D, except
that more than one page must be signed independently by the
consumer and all terms must be printed only on one side of each
page.

1690
1691
1692
1692
1693 Section 2.302 Notice to Consumer
1694 Every writing evidencing the obligation of the consumer in a

consumer credit transaction shall include immediately above the
place for signature of the consumer, the following notice printed
in at least twelve (12) point bold face type:

1695
1696
1697
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1698 NOTICE TO CONSUMER
1699 (A) DO NOT SIGN THIS AGREEMENT IF IT CONTAINS

ANY BLANK SPACES.1700
1701 (B) YOU ARE ENTITLED TO AN EXACT COPY OF ALL

PAPERS YOU SIGN OR ARE SHOWN AS SOON AS YOU
SIGN THIS AGREEMENT.

1702
1703
1704 (C) YOU HAVE THE RIGHT AT ANY TIME TO PAY IN

ADVANCE THE UNPAID BALANCE DUE UNDER THIS
AGREEMENT WITHOUT PENALTY.

1705
1706
1707 COMMENT
1708 This “NOTICE TO CONSUMER” is virtually identical to that

appearing in chapter 2558. It omits the notice provisions
concerning security interests and right of cancellation of a
door-to-door transaction. The latter is covered elsewhere in the
Act, requiring a separate notice. Little is gained by adding the
notice with reference to security interest.

1709
1710
1711
1712
1713
1714 Section 2.304 Disclosure; Additional Requirements
1715 (1) In addition to the requirements of Section 2.303, every

writing evidencing the obligation of the consumer in a consumer
credit transaction shall include

1716
1717

(a) the date when signed; and1718
(b) the name and address of the consumer and the creditor;1719

and1720
(c) a description of the subject matter of the transaction,

including, in the case of goods, their type and quantity, and, if
so identified by the manufacturer or supplier, their make,
model and serial number, and if a floor sample or demonstra-
tor or if used, remanufactured or rebuilt, that fact; and

1721
1722
1723
1724
1725

(d) a description of any collateral which secures the
obligation of the consumer, the description to comply with
the requirements of subsection (2) (a) of Section 2.411; and

1726
1727
1728

(e) in the case of a consumer credit sale that includes a cash
down payment all or part of which is derived from the
proceeds of a consumer loan which the seller arranged,
participated in or otherwise assisted the consumer in obtain-
ing, the unpaid balance of the loan, the name and address of
the lender, the number and amount of instalments necessary
to repay the loan and a conspicuous notice to the consumer
that he is obligated to make payments on both the consumer
loan and the consumer credit transaction.

1729
1730
1731
1732
1733
1734
1735
1736
1737
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(2) For purposes of this Section the address of the creditor is
(a) the address of his principal place of business in this

1738
1739

State, or, if none, the address of his principal place of business
outside this State, and

1740
1741
1742 (b) in addition, if different from the principal place of

business, the address and person in this State upon whom
personal service of process and other legal notices can be made
on behalf of the creditor.

1743
1744
1745
1746 COMMENT
1747 CHANGE. By and large these requirements already appear in

chapters 140C, 2558 and 255D. However, the required descrip-
tions of goods subject to sale, or collateral, are somewhat more
detailed. In addition there must be separate disclosure with
reference to a loan obtained from another party to be used as a
down payment in a credit sale. This is to make clear to the
consumer that there are two separate credit obligations which he
must meet.

1748
1749
1750
1751
1752
1753
1754
1755 Section 2.305 Estimates or Approximations
1756 If at the time disclosures must be made an amount or other

item of information required to be disclosed or needed to
determine a required disclosure is unknown or not available to
the creditor, and a reasonable effort has been made to ascertain
it, the creditor may use an estimated amount or approximation
of the information, if

1757
1758
1759
1760
1761
1762 (a) the estimate or approximation is clearly identified as

such, is reasonable and is based on the best information
available to the creditor; and

1763
1764
1765 (b) the estimate or approximation is not used for the

purpose of circumventing or evading the disclosure require-
ments of this Part; and

1766
1767
1768 (c) to the extent that the estimate or approximation made

pertains to the finance charge expressed either as an amount or
as the annual percentage rate, the consumer

1769
1770
1771 (i) shall not be obligated to make any payment under the

transaction until he has been provided with the correct
information by the creditor, and

1772
1773
1774 (ii) shall be obligated under the transaction to pay the

lesser of the actual or the estimated or approximated
finance charge.

1775
1776
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1777 COMMENT
The requirements for estimates or approximations are already

contained in chapter 140 C and, if thereby incorporated sepa-
rately, this section may be omitted.

1778
1779
1780

Section 2.306 Bilingual Disclosures1781
(1) The disclosures required by this Act and any other law

with respect to goods or services which are the subject of a
consumer credit transaction shall be given in writing both English
and in a language other than English if

1782
1783
1784
1785

(a) such other language is the principal language of the1786
consumer to whom the disclosure is required to be made, and1787

(b) the creditor required to give the disclosure uses such1788
other language in any advertisement or other solicitation of
the consumer, or- in any printed writing, for use by the
consumer, or in any face-to-face negotiation with the con-

1789
1790
1791
1792 sumer.
1793 (2) The Administrator may develop and make available

standard forms utilizing proper translations of terms which are
required to be disclosed in languages other than English pursuant
to this Section.

1794
1795
1796
1797 COMMENT
1798 CHANGE. There is no equivalent of this section in present

Massachusetts law requiring bilingual disclosures. However, cer-
tain FTC trade regulation rules makes similar requirements. It is
to both creditor’s and consumer’s benefit that disclosures be in a
language understandable to the consumer so that the extent of
obligations are not in doubt by virtue of language that consumer
does not readily understand.

1799
1800
1801
1802
1803
1804
1805 Section 2.307Prohibition of Blank Spaces
1806 (1) Every writing evidencing the obligation of the consumer in

a consumer credit transaction shall be completed as to all
essential provisions prior to its signing by the consumer.

1807
1808

(2) No creditor shall induce, encourage or otherwise permit
the consumer to sign any writing containing blank spaces. Blanks
inapplicable to a transaction must be completed in a manner
which reveals their inapplicability.

1809
1810
1811
1812
1813 COMMENT
1814 The equivalent of this section, prohibiting blank spaces,

appears in chapters 2558 and 255D. The requirements should
apply logically to all consumer credit transactions.

1815
1816
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1817 Section 2.308 Violations of This Part
1818 A violation of this Part is subject to the provisions of

Section1819
1820
1821 LIMITATIONS ON AGREEMENTS AND PRACTICES

Section;1822
1823 2.401 USE OF MULTIPLE AGREEMENTS

2.402 BALLOON PAYMENTS PROHIBITED
2.403 LIMITATION ON DEFAULT CHARGES
2.404 ATTORNEY’S FEES

1824
1825
1826
1827 2.405 ASSIGNMENT OF EARNINGS PROHIBITED

2.406 LIMITATIONS ON EXECUTORY TRANSACTIONS
2.407 RESTRICTION ON LIABILITY IN CONSUMER LEASE
2.408 DEFINITIONS; “CREDIT CARD”; “CARDHOLDER”;

1828
1829
1830
1831 RESTRICTIONS ON LIABILITY FOR UNAUTHO-

RIZED USE OF CREDIT CARD1832
1833 2.409 POWERS OF ATTORNEY PROHIBITED

2.410 MODIFICATION OF TERMS OF AGREEMENT
2.411 RESTRICTIONS ON SECURITY INTERESTS
2.412 SECURITY INTERESTS: CONSOLIDATIONS; OPEN

1834
1835
1836
1837 END CREDIT PLANS
1838 2.413 NOTICE OF ASSIGNMENT

2.414 VIOLATIONS OF THIS PART1839
1840 Section 2.401 Use ofMultiple Agreements
1841 (1) No creditor shall divide, refinance, consolidate or other-

wise permit the consumer to become obligated with respect to a
consumer credit transaction or transactions with the result of
obtaining a higher rate of finance charge or of circumventing or
evading any provision of this Act.

1842
1843
1844
1845
1846 (2) Separate agreements entered into between a creditor and a

husband and wife respectively which arise from substantially the
same transaction are in violation of this Section.

1847
1848
1849 (3) A violation of this Section is subject to the provisions of

Section1850
1851 COMMENT
1852 Using multiple agreements to obtain higher finance charge is

already prohibited in chapter 255D. It should apply to all
consumer credit transactions.

1853
1854
1855 Section 2.402 Balloon Payments Prohibited

PART 4
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1856 (1) With respect to a consumer credit transaction other than
one pursuant to an open end credit plan, except as authorized
pursuant to subsection (2) no creditor shall enter into an
agreement which contains or anticipates a schedule of instal-
ments pursuant to which any one payment is not substantially
equal to all other instalments, excluding any down payment
received by the creditor contemporaneously with or prior to the
consummation of the transaction, or pursuant to which the
intervals between any consecutive instalments differ substantially
in time.

1857
1858
1859
1860
1861
1862
1863
1864
1865

(2) If the livelihood of the consumer is dependent upon
seasonal or intermittent income, the parties may agree in a
writing separate from that evidencing the transaction that one or
more payments or the intervals between one or more instalments
may differ from the other payment sor intervals scheduled if
such instalments or intervals are expressly related to the
anticipated income of the consumer. The separate writing shall
be signed by the consumer and the creditor and shall indicate the
amount and due dates of each scheduled instalment and the
anticipated income and dates of income which gave rise to the
scheduling.

1866
1867
1868
1869
1870
1871
1872
1873
1874
1875
1876

(3) In the event of a violation of subsection (1) or of a
transaction pursuant to subsection (2), the consumer shall have
the right at any time, without further charge or obligation, to
revise the schedule of instalments to conform both the amounts
and the intervals between instalments to the average of all
instalments and intervals.

1877
1878
1879
1880
1881
1882

(4) A violation of this Section is subject to the provisions of
Section

1883
1884

COMMENT1885
Balloon payments are dealt with in essentially the same

manner in chapters 2558, 255 C and 255D, except that chapter
255 C does not provide for such payments in the case of seasonal
or intermittent income. Again, it makes sense for similar
provisions to apply to all consumer credit transactions.

1886
1887
1888
1889
1890

Section 2.403 Limitation on Default Charges1891
Except for reasonable expenses incurred in an action for

possession of collateral pursuant to the Part on Enforcement of
Security Interest (Part 2 of Article 7) no term of a writing
evidencing the obligation of the consumer in a consumer credit

1892
1893
1894
1895
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transaction may provide for any charges as a result of default by
the consumer other than those authorized by a provision of this
Act.

1896
1897
1898

COMMENT1899
POSSIBLE CHANGE. Chapters 140, 2558 and 255 D provide

in effect that there may be no charges except those permitted by
those chapters. Whether this applies to all charges based upon
default is not entirely clear. This section expressly excepts
charges in connection with enforcement of security interest.
Therefore, it is probable that this section reflects existing law.

1900
1901
1902
1903
1904
1905

Section 2.404 Attorney’s Fees1906
No term of a writing evidencing the obligation of the

consumer in a consumer credit transaction may provide for the
payment by the consumer of attorney’s fees.

1907
1908
1909

COMMENT1910
CHANGE. Nothing presently prohibits attorneys’ fees in

Massachusetts statute law.
191 1
1912

Section 2.405 Assignment of Earnings Prohibited1913
No creditor shall take an assignment of earnings of the

consumer or of any other person for payment or as security for
payment of any obligation arising from a consumer credit
transaction.

1914
1915
1916
1917

COMMENT1918
This is already the law under chapters 154, 2558 and 255D.

No creditor should be allowed to reach a consumer’s wages by
assignment when he is otherwise severely restricted in doing so
by judicial process.

1919
1920
1921
1922

Section 2.406 Limitations on Certain Executory Transactions1923
(1) Every written contract between a trade school, vocational

school, technical school, correspondence school, dance studio,
dance school, professional or proprietary school, and any person
who is to receive physical, mental or emotional benefit therefrom
shall contain the following notice on the front side of said
contract above the place for the student’s signature in twelve
point extra bold face type and in capital letters:

1924
1925
1926
1927
1928
1929
1930

I. YOU MAY TERMINATE THIS AGREEMENT AT ANY
TIME.

1931
1932

2. IF YOU TERMINATE THIS AGREEMENT YOU WILL
RECEIVE PRO RATA REFUND OF THE AMOUNTS PAID
FOR THE ENTIRE COURSE YOU ARE TAKING, BASED ON

1933
1934
1935
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1936 THE AMOUNT OF TIME YOU HAVE ATTENDED, PRO-
VIDED, HOWEVER, THAT YOU WILL ALSO BE RESPONSI-
BLE FOR ACTUAL REASONABLE ADMINISTRATIVE
COSTS INCURRED BY THE SCHOOL TO ENROLL YOU AND
TO PROCESS YOUR APPLICATION, WHICH ADMINISTRA-
TIVE COSTS SHALL NOT EXCEED FIFTY DOLLARS OR
FIVE PER CENT OF THE CONTRACT PRICE, WHICHEVER
IS LESS. A LIST OF SUCH ADMINISTRATIVE COSTS IS
ATTACHED HERETO AND MADE A PART OF THIS AGREE-
MENT.

1937
1938
1939
1940
1941
1942
1943
1944
1945

3. IF YOU WISH TO TERMINATE THIS AGREEMENT, YOU
MUST INFORM THE SCHOOL IN WRITING OF YOUR
TERMINATION, WHICH WILL BECOME EFFECTIVE ON THE
DAY SUCH WRITING IS MAILED..

1946
1947
1948
1949

(2) This section shall not apply to nonprofit and public
schools.

1950
1951

(3) A violation of this section is subject to the provisions of
section

1952
1953

COMMENT1954
The provisions of Chapter 460 of the Acts of 1974 have been

substituted for those of the MCCA. The present law is restricted
primarily to trade and vocational schools, while the MCCA would
apply to all executory contracts. The MCCA is preferable in
providing protection in other areas known to create consumer
abuse, but this is a policy decision.

1955
1956
1957
1958
1959
1960

Section 2.407Restriction on Liability in Consumer Lease1961
The obligation of the consumer upon expiration of a consumer

lease may not exceed that amount for unpaid periodic instal-
ments disclosed pursuant to the Part on Disclosure and Form
(Part 3 of this Article), unpaid charges authorized by this Act
and, if agreed to by the parties, charges for damage to the leased
property occasioned by other than normal use.

1962
1963
1964
1965
1966
1967

COMMENT1968
CHANGE. Consumer leases are not presently dealt with under

Massachusetts law. While they have not caused a Hurry ot
consumer abuses, it is as well to anticipate that possibility and
deal with it. This section prohibits “surprise” charges when a

consumer lease of consumer goods is terminated. A lessor is,
however, entitled to recover for any abuse to the goods.

1969
1970
1971
1972
1973
1974

Section 2.408 Restrictions on Liability for Unauthorized Use
of Credit Card

1975
1976
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(1) In this section the following words and phrases shall,
unless the context requires otherwise, have the following
meanings:

1977
1978
1979

“Adequate notice”, a printed notice to a cardholder which sets
forth the pertinent facts clearly and conspicuously so that a
person against whom it is to operate could reasonably be
expected to have noticed it and understood its meaning. Such
notice may be given to a cardholder by printing the notice on
any credit card, or on each periodic statement of account, issued
to the cardholder, or by any other means reasonably assuring the
receipt thereof by the cardholder.

1980
1981
1982
1983
1984
1985
1986
1987
1988 “Credit card”, any card, plate, coupon book or other credit

device existing for the purpose of obtaining money, property,
labor or services on credit.

1989
1990
1991 “Accepted credit card”, any credit card which the cardholder

has requested and received or has signed or has used, or
authorized another to use, for the purpose of obtaining money,
property, labor or services on credit.

1992
1993
1994
1995 “Cardholder”, any person to whom a credit card is issued or

any person who has agreed with the card issuer to pay obligations
arising from the issuance of a credit card to another person.

1996
1997
1998 “Card Issuer”, any person who issues a credit card, or the

agent of such person with respect to such card.1999
2000 “Unauthorized use”, a use of a credit card by a person other

than the cardholder who does not have actual, implied or
apparent authority for such use and from which the cardholder
receives no benefit.

2001
2002
2003
2004 (2) No credit card shall be issued except in response to a

request or application therefor. This prohibition shall not apply
to the issuance of a credit card in renewal of, or in substitution
for, an accepted credit card.

2005
2006
2007
2008 (3) A cardholder shall be liable for the unauthorized use of a

credit card only if the card is an accepted credit card, the liability
is not in excess of fifty dollars, the card issuer gives adequate
notice to the cardholder of the potential liability, the card issuer
has provided the cardholder with a self-addressed, prestamped
notification to be mailed by the cardholder in the event of the
loss or theft of the credit card, and the unauthorized use occurs
before the cardholder has notified the card issuer that an

2009
2010
2011
2012
2013
2014
2015
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*

2016 unauthorized use of the credit card has occurred or may occur as
the result of loss, theft or otherwise. A cardholder shall not be
liable for the unauthorized use of any credit card regardless of
the date of its issuance unless

2017
2018
2019

(a) the conditions of liability specified in this subsection2020
2021 are met, and
2022 (b) the card issuer has provided a method whereby the user

of such card can be identified as the person authorized to use2023
it.2024
(4) For the purposes of this section, a cardholder shall be

deemed to have notified a card issuer by taking such steps as may
be reasonably required in the ordinary course of business to
provide the card issuer with the notice required by this
subsection whether or not any particular officer, employee, or
agent of the card issuer does in fact receive such notice.

2025
2026
2027
2028
2029
2030

(5) If any action by a card issuer to enforce liability for the
use of a credit card, the burden of proof shall be upon the card
issuer to show that the use was authorized or, if the use was
unauthorized, then the burden of proof shall be upon the card
issuer to show that the conditions of liability for the unautho-
rized use of a credit card, as set forth in this subsection, have
been met.

2031
2032
2033
2034
2035
2036
2037

(6) Nothing in this section shall impose liability upon a
cardholder for the unauthorized use of a credit card in excess of
his liability for such use under other applicable law or under any
agreement with the card issuer.

2038
2039
2040
2041

(7) Except as provided in this section, a cardholder shall not
incur any liability from the unauthorized use of a credit card.

2042
2043

(8) Whoever uses any counterfeit, fictitious, altered, forged,
lost, stolen or fraudulently obtained credit card to obtain goods
or services, or both, having a retail value aggregating five
thousand dollars or more, shall be punished by a fine of not more
than ten thousand dollars or by imprisonment for not more than
five years, or both.

2044
2045
2046
2047
2048
2049

(9) A violation of this Section is subject to the provisions of
Section

2050
2051

COMMENT2052
Section 12E of chapter 255 has been inserted in lieu ol the

original MCCA section.
2053
2054

Section 2.409 Powers ofAttorney Prohibited2055
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No creditor may take or accept from the consumer a warrant
or power of attorney or other authorization for the creditor, or
other person acting on his behalf, to confess judgment or
otherwise act as the agent for the consumer in the enforcement
of any claim or security interest against the consumer.

2056
2057
2058
2059
2060

COMMENT2061
This restates the law appearing in section 10 of chapter 255D.2062
Section 2.410 Modification of Terms ofAgreement2063

2064 (1) Unless authorized by a provision of this Act no creditor
shall modify the terms of an agreement with a consumer with
respect to any outstanding obligation of the consumer, which
results in an increase of the rate of the finance or other charge or
an increase in the amount of an instalment or periodic payment
due, or which otherwise adversely affects the interests of the
consumer. A modification agreed to by the parties which applies
to obligations incurred by the consumer subsequent to the
agreement for modification is not a violation of this Section.

2065
2066
2067
2068
2069
2070
2071
2072
2073 (2) A violation of this Section is subject to the provisions of

Section 8.105 and in addition the consumer has the right to have
his outstanding obligation conform to the terms of the original
agreement.

2074
2075
2076
2077 COMMENT
2078 CHANGE. Nothing in present law deals directly with modifi-

cation except section 2.209 of the Uniform Commercial Code.
This section in effect prevents a creditor from doing subsequent
to a transaction what he is not permitted to do at the time the
transaction is entered into. For example, he cannot split up the
transaction at a later time in order to acquire a higher finance
charge. However, the agreement can be modified to deal with
subsequent events, such as refinancing, insurance payments by
the creditor, etc.

2079
2080
2081
2082
2083
2084
2085
2086
2087 Section 2.411 Restrictions on Security Interests
2088 (1) With respect to a consumer credit transaction the creditor

may take a security interest in property of the consumer, except
as otherwise provided in this Act.

2089
2090
2091 (2) The following restrictions apply to all consumer credit

transactions unless otherwise indicated:2092
2093 (a) a security interest does not attach and is not enforce-
2094 able against the consumer or the property unless the consumer

has signed a security agreement which contains a description2095
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1

2096 of the security interest held or retained by the creditor inconnection with the extension of credit, and which contains aclear identification of each particular item or items of
collateral, including if applicable the name of the manufac-
turer, the make, model and serial number, and if a floor
sample or demonstrator, or if used, remanufactured or rebuilt,
that fact; and

2097
2098
2099
2100
2101
2102
2103 (b) no lender shall take or acquire a security interest in

personal effects, household furnishings, appliances and cloth-
ing of the consumer and his dependents; and

2104
2105
2106 (c) no creditor shall take or acquire a security interest in

other goods in which secured goods are installed, or to which
they are affixed unless the obligation secured is five hundred
dollars ($500) or more; and

2107
2108
2109
2110 (d) no creditor shall take or acquire a security interest in

real property unless the credit is extended for the purpose of
the acquisition of the real property or unless the credit is
extended for the purpose of the substantial improvement of
the real property and the amount financed is three thousand
dollars ($3000) or more.

2111
2112
2113
2114
2115
2116 (3) With respect ot a consumer credit sale, except as provide

in subsection (2) (c) a security interest may be taken or acquired
only in goods sold by the creditor to the consumer or worked
upon by the creditor.

2117
2118
2119
2120 (4) With respect to a consumer loan no creditor shall secure

the obligation with an interest in the tools of the trade of the
consumer not exceeding a fair market value of five hundred
dollars ($500) or in personal property the fair market value of
which exceeds one and one half times the amount financed.

2121
2122
2123
2124
2125 (5) With respect to a consumer lease no creditor may take or

acquire a security interest in any property of the consumer to
secure the obligation arising from the lease.

2126
2127
2128 COMMENT
2129 This section has been rewritten to bring it in line with present

restrictions on security interests appearing in chapters 255 Band
255D.

2130
2131

CHANGES retained include limitations on security interests in
household furnishings, appliances and clothing ot the consumer
and his dependents in keeping with the present limitations
preventing execution against such goods. Also, a creditor may

2132
2133
2134
2135
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not take a security interest in whole goods to secure payment for
goods attached if the amount involved is $5OO or less. This means
that a seller of a battery for an automobile cannot take a security
interest in the automobile. This section also prevents security
interests in real property, such as a consumer’s home, except for
its purchase or improvement if the improvement is over $3,000.

2136
2137
2138
2139
2140
2141

The limitation on security interests after-acquired goods has
been deleted since it is already adequately covered in section
2-204 the Uniform Commercial Code.

2142
2143
2144

As a practical matter, the changes indicated in this section will
have little effect by virtue of chapter 629 of the Act’s 1973
which substantially restricts enforcement of security interests.
Most creditors are taking security interests, if at all, only in big
ticket items such as automobiles. Enforcement is simply too
complicated and expensive to make it worth while.

2145
2146
2147
2148
2149
2150

Section 2.412 Security Interests: Consolidations; Open End
Credit Plans

2151
2152

(1) The parties may agree in a consolidation agreement
(Section 2.209) that the creditor may secure the consolidated
obligation by a security interest in goods which were the subject
of the prior transaction if he has an existing security interest in
those goods as a result of the prior transaction and the obligation
remaining on that prior transaction is one of those to be
consolidated.

2153
2154
2155
2156
2157
2158
2159

(2) For the purpose of determining the amount of the
consolidated obligation secured by the various security interests,
payments received by the creditor after a consolidation agree-
ment are deemed to have been first applied to the payment of
obligations arising from the transactions first made. To the
extent that obligations are paid pursuant to this Section, security
interests in goods terminate as the obligation originally incurred
with respect to each item is paid.

2160
2161
2162
2163
2164
2165
2166
2167

(3) Payments received by the creditor pursuant to an open
end credit plan are deemed, for the purpose of determining the
amount of the unpaid balance secured by the various security
interests, to have been applied first to the payment of finance
charges in the order of their entry to the account, and then to
the payment of the respective amounts financed in the order in
which the entries to the account were made.

2168
2169
2170
2171
2172
2173
2174

(4) If obligations consolidated or financed pursuant to an2175
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2176 open end credit plan arise from two (2) or more transactions
made on the same day, payments received by the creditor are
deemed, for the purpose of determining the amount of the
obligation secured by the various security interests, to have been
applied first to the payment of the smallest obligation.

2177
2178
2179
2180
2181 COMMENT
2182 This section is little more than a restatement of section 18 of

chapter 255D.2183
2184 Section 2.413 Notice of Assignment
2185 (1) In the event of an assignment of the rights of the creditor

to payment pursuant to a consumer credit transaction the
consumer is authorized to pay the original creditor until the
consumer receives notification of the assignment and that
payment is to be made to the assignee.

2186
2187
2188
2189
2190 (2) The notice required in subsection (1) shall be in writing

and shall disclose to the consumer2191
2192 (a) the name, address and telephone number of

(i) each person who has previously been entitled to2193
2194 payment pursuant to the transaction, and
2195 (ii) the person to whom future payments are to be made;

and2196
2197 (b) a brief statement identifying the transaction; and
2198 (c) the original date and unpaid balance of the transaction;
2199 and
2200 (d) the number and amount of payments credited against

the obligation of the consumer; and2201
(e) the outstanding unpaid balance of the obligation in-

cluding the number and amount of instalments remaining to
be paid.

2202
2203
2204

(3) A notification which does not reasonably identify the
rights assigned is ineffective. If requested by the consumer, the
assignee must seasonably furnish reasonable proof that the
assignment has been made and unless he does so the consumer
may pay the original creditor.

2205
2206
2207
2208
2209

COMMENT2210
The provisions of this section presently appear in section 18 ol

chapter 2558, section 17 of chapter 255C, section 12 of chapter
255 D and section 9-318 of chapter 106.

2211
2212
2213

Seciton 2.414 Violations of This Part2214
Except as otherwise specifically provided, any violation ot this

Part is subject to the provisions of Section .

2215
2216
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2217 PART 5
UNFAIR OR DECEPTIVE PRACTICES

AND WARRANTIES
2218
2219
2220 This entire part has been omitted because it either does not

reflect existing law, or its provisions are already found in chapter
93A and sections 2-3 16A and 2-318 of the Uniform Commercial
Code, chapter 106.

2221
mi

2223
2224 PART 5

CONSUMER CREDIT COST DISCLOSURE2225
2226

2.501 SHORT TITLE
2.502 DEFINITIONS

2227
2228

2.503 EXEMPTED TRANSACTIONS
2.504 REGULATIONS

0299
2230
2231 2.505 DETERMINATION OF FINANCE CHARGE

2.506 DETERMINATION OF ANNUAL PERCENTAGE RATE
2.507 GENERAL REQUIREMENT OF DISCLOSURE
2.508 FORM OF DISCLOSURE, ADDITIONAL INFORMA-

2232
2233
2234

TION2235
2.509 EFFECT OF SUBSEQUENT OCCURRENCE2236
2.510 RIGHT OF RESCISSION AS TO CERTAIN TRANS-

ACTIONS
2237
2237

2.5 11 CONTENTS OF PERIODIC STATEMENTS
2.512 OPEN END CONSUMER CREDIT PLANS
2.5 13 SALES NOT UNDER OPEN END CREDIT PLANS
2.514 CONSUMER LOANS NOT UNDER OPEN END CREDIT

2238
2239
2240
2241

PLANS2242
2.515 WRITTEN ACKNOWLEDGEMENT AS PROOF OF RE-

CEIPT
2243
2244

2.516 CATALOGS AND MULTIPLE-PAGE ADVERTISE
MENTS

2245
2246

2.517 ADVERTISING OF DOWNPAYMENT AND INSTALL
MENTS

2247
2248

2.518 ADVERTISING OF OPEN END CREDIT PLANS
2.519 ADVERTISING OF CREDIT OTHER THAN OPEN END

2249
2250
2251 PLANS

2.520 MORE THAN FOUR INSTALLMENT RULES
2.521 NON-LIABILITY OF MEDIA

2252
2253
2254 2.522 CIVIL PENALTIES FOR VIOLATION OF THIS PART

2.523 CRIMINAL PENALTIES FOR VIOLATION OF THIS2255
2256 PART

Section
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2257 2.524 NON-LIABILITY
2258 2.525 LIABILITY OF ASSIGNEES
2259 2.526 PENALTIES INAPPLICABLE TO GOVERNMENTAL

AGENCIES2260
2261 2.527 VIOLATION OF CHAPTER 93A

Section 2.501 Short Title2262
2263 This part shall be known and may be cited as the Truth-in-

Lending section.2264
2265
2266 For the purposes of this part, the following words shall, unless

the context indicates otherwise, have the following meanings: -
2267
2268 (a) The adjective “consumer”, used with reference to a credit

transaction, characterizes the transaction as one in which the
party to whom credit is offered or extended is a natural person,
and the money, property, or services which are the subject of the
transaction are primarily for personal, family, household, or
agricultural purposes.

2269
2270
2271

2273
2274 (b) Any reference to any requirement imposed under this part

or any provision thereof includes reference to the regulations of
the Administrator under this part or the provision thereof in
question.

2275
2276
2277
2278 Section 2.503 Exempted Transactions

This part does not apply to the following2279
2280 (1) Credit transactions involving extensions of credit for

business or commercial purposes, or to government or govern-
mental agencies or instrumentalities, or to organizations.

2281
2282

(2) Transactions in securities or commodities accounts by a
broker-dealer registered with the Securities and Exchange
Commission.

2283
2284
2285

(3) Credit transactions, other than real property transac-
tions, in which the total amount to be financed exceeds
$25,000.

2286
2287
2288

(4) Transactions under public utility tariffs, in the Admin-
istrator determines that a State regulatory body regulates the
charges for the public utility service involved, the charges for
delayed payment, and any discount allowed for early pay-
ment.

2289
2290
2291
2292
2293

(5) Credit transactions primarily for agricultural purposes
in which the total amount to be financed exceeds $25,000.
Section 2.504 Regulations

2294
2295
2296

Section 2.502 Definitions
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The Administrator shall prescribe from time to time such rules
and regulations as may be necessary or proper in carrying out the
provisions of this part. Such rules and regulations may contain
such classifications, differentiations or other provisions, and may
provide for such adjustments and exceptions for any class of
transactions, as in the judgment of the Administrator are
necessary or proper to carry out the purposes of this part, to
prevent circumvention of evasion thereof, or to facilitate
compliance therewith; provided, however, that no such rule or
regulation shall contain any classification, differentiation or
other provision with respect to, provide for any adjustment or
exception for, any class of transaction which would result in less
stringent disclosure requirements than afforded that class of
transaction under the Federal Consumer Credit Protection Act
and Regulation Z issued by the Board of Governors of the
Federal Reserve System pursuant thereto.

2297
2298
2299
2300
2301
2302
2303
2304
2305
2306
2307
2308
2309
2310
2311
2312

Section 2.505 Determination ofFinance Charge2313
2314 (a) Except as otherwise provided in this part the amount of

the finance charge in connection with any consumer credit
transaction shall be determined as the sum of all charges, payable
directly or indirectly by the person to whom the credit is
extended, and imposed directly or indirectly by the creditor as
an incident to the extension of credit, including any of the
following types of charges which are applicable:

2315
2316
2317
2318
2319
2320

(1) Interest, time price differential, and any amount pay-2321
able under a point, discount, or other system of additional2322
charges.2323

(2) Service or carrying charge.2324
(3) Loan fee, finder’s fee, or similar charge.
(4) Fee for an investigation or credit report

2325
2326

(5) Premium or other charge for any guarantee or insurance2327
protecting the creditor against the obligor’s default or other2328
credit loss.2329
(b) Charges or premiums for credit life, accident, or health

insurance written in connection with any consumer credit
transaction shall be included in the finance charge unless

2330
2331
2332

(1) the coverage of the debtor by the insurance is not a2333
factor in the approval by the creditor of the extension of
credit, and this fact is clearly disclosed in writing to the person

2334
2335

applying for or obtaining the extension of credit; and2336
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2337 (2) in order to obtain the insurance in connection with the
extension of credit, the person to whom the credit is extended
must give specific affirmative written indication of this desire
to do so after written disclosure to him of the cost thereof.
(c) Charges or premiums for insurance, written in connection

2338
2339
2340
2341
2342 with any consumer credit transaction, against loss of or damage

to property or against liability arising out of the ownership or use
of property, shall be included in the finance charge unless a clear
and specific statement in writing is furnished by the creditor to
the person to whom the credit is extended, setting forth the cost
of the insurance if obtained from or through the creditor, and
stating that the person to whom the credit is extended may
choose the person through which the insurance is to be obtained.

2343
2344
2345
2346
2347
2348
2349

(d) If any of the following items is itemized and disclosed in
accordance with the regulations of the Administrator in connec-
tion with any transaction, then the creditor need not include that
item in the computation of the finance charge with respect to
that transaction:

2350
2351
2352
2353
2354

(1) Fees and charges prescribed by law which actually are
or will be paid to public officials for determining the existence
of or for perfecting or releasing or satisfying any security
related to the credit transaction.

2355
2356
2357
2358

(2) The premium payable for any insurance in lieu of
perfecting any security interest otherwise required by the
creditor in connection with the transaction, if the premium
does not exceed the fees and charges described in paragraph
(1) which would otherwise be payable.

2359
2360
2361
2362
2363

(3) Taxes.2364
(4) Any other type of charge which is not for credit and

the exclusion of which from the finance charge is approved by
the Administrator by regulation.

2365
2366
2367

(e) The following items, when charged in connection with any

extension of credit secured by an interest in real property, shall
not be included in the computation of the finance charge with

2368
2369
2370

respect to that transaction:
(1) Fees or premiums for title examination, title insurance,2371

2372
or similar purposes.

(2) Fees for preparation of a deed, settlement statement, or2373
2374

other documents.
(3) Escrows for future payments of taxes and insurance.2375

2376
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2377 (4) Fees for notarizing deeds and other documents
(5) Appraisal fees.2378

2379 (6) Credit reports.
2380 Section 2.506 Determination of Annual Percentage Rate
2381 (a) The annual percentage rate applicable to any extension of

consumer credit shall be determined, in accordance with the
regulations of the Administrator,

2382
2383
2384 (1) in the case of any extension of credit other than under

an open end credit plan, as2385
2386 (A) that nominal annual percentage rate which will yield

a sum equal to the amount of the finance charge when it is
applied to the unpaid balances of the amount financed,
calculated according to the actuarial method of allocating
payments made on a debt between the amount financed and
the amount of the finance charge, pursuant to which a
payment is applied first to the accumulated finance charge
and the balance is applied to the unpaid amount financed;

2387
2388
2389
2390
2391
2392
2394
2395 or
2396 (B) the rate determined by any method prescribed by

the Administrator as a method which materially simplifies
computation while retaining reasonable accuracy as com-
pared with the rate determined under subparagraph (A).
(2) in the case of any extension of credit under an open

2397
2398
2399
2400
2401 end credit plan, as the quotient (expressed as a percentage) of

the total finance charge for the period to which it relates
divided by the amount upon which the finance charge for that

2402
2403
2404 period is based, multiplied by the number of such periods in a

year.2405
2406 (b) Where a creditor imposes the same finance charge for

balances within a specified range, the annual percentage rate shall
be computed on the median balance within the range, except
that if the Administrator determines that a rate so computed
would not be meaningful, or would be materially misleading, the
annual percentage rate shall be computed on such other basis as
the Administrator may by regulation require.

2407
2408
2409
2410

2411
2412
2413 (c) The annual percentage rate may be rounded to the nearest

quarter of 1 per centum for credit transactions payable in
substantially equal installments when a creditor determines the
total finance charge on the basis of a single add-on, discount,
periodic, or other rate, and the rate is converted into an annual

414
2415
;4i6
2417
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2418 percentage rate under procedures prescribed by the Administra-
tor.2419

(d) The Administrator may authorize the use of rate tables or
charts which may provide for the disclosure of annual percentage
rates which vary from the rate determined in accordance with
subsection (a)(1)(A) by not more than such tolerances as the
Administrator may allow. The Board may not allow a tolerance
greater than 8 per centum of that rate except to simply
compliance where irregular payments are involved.

2420
2421
2422
2423
2424
2425
2426

(e) In the case of creditors determining the annual percentage
rate in a manner other than as described in subsection (c) or (d),
the Administrator may authorize other reasonable tolerances.

2427
2428
2428

Section 2.507 General Requirement of Disclosure2429
(a) Each creditor shall disclose clearly and conspicuously, in

accordance with the regulations of the Administrator to each
person to whom consumer credit is extended, the information
required under this part.

2430
2431
2432
2433

(b) If there is more than one obligor, a creditor need not
furnish a statement of information required under this part to
more than one of them.

2434
2435
2436

(c) For the purpose of subsection (a), the information
required under this part shall include a full statement of closing
costs to be incurred by the consumer, which shall be presented,
in accordance with the regulations of the Administrator

2437
2438
2439
2440

(1) prior to the time when any downpayment is made, or2441
(2) in the case of a consumer credit transaction involving2442

real property, at the time the creditor makes a commitment
with respect to the transaction. The Administrator may
provide by regulation that any portion of the information

2443
2444
2445

required to be disclosed by this part may be given in the form
of estimates where the provider of such information is not in a

2446
2447

position to know exact information.2448
Section 2.508 Form of Disclosure; Additional Information2449
(a) Regulations of the Administrator need not require that

disclosures pursuant to this part be made in the order set forth in
this part, and may permit the use of terminology ditterent from
that employed in this part if it conveys substantially the same

2450
2451
2452
2453
2454 meaning.

(b) Any creditor may supply additional information or
explanations with any disclosures required under this part.

2455
2456
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2457 Section 2.509 Effect ofSubsequent Occurrence
2458 If information disclosed in accordance with this part is

subsequently rendered inaccurate as the result of any act,
occurrence, or agreement subsequent to the delivery of the
required disclosures, the inaccuracy resulting therefrom does not
constitute a violation of this part.

2459
2460
2461
2462
2463 Section 2.510 Right of Rescission as to Certain Transactions
2464 (a) Except as otherwise provided in this section, in the case of

any consumer credit transaction in which a security interest,
including any such interest arising by operation of law, is or will
be retained or acquired in any real property which is used or is
expected to be used as the residence of the person to whom
credit is extended, the obligor shall have the right to rescind the
transaction until midnight of the third business day following the
consummation of the transaction or the delivery of the disclo-
sures required under this section and all other material disclo-
sures required under this part, whichever is later, by notifying the
creditor, in accordance with regulations of the Administrator, of
his intention to do so. The creditor shall clearly and conspicuous-
ly disclose, in accordance with regulations of the Administrator,
to any obligor in a transaction subject to this section the rights of
the obligor under this section. The creditor shall also provide, in
accordance with regulations of the Administrator, an adequate
opportunity to the obligor to exercise his right to rescind any
transaction subject to this section.

2465
2466
2467
2468
2469
2470
2471
2472
2473
2474
2475
2476
2477
2478
2479
2480
2481
2482 (b) When an obligor exercises his right to rescind under

subsection (a), he is not liable for any finance or other charge,
and any security interest given by the obligor, including any such
interest arising by operation of law, becomes void upon such a
rescission. Within 10 days after receipt of a notice of rescission,
the creditor shall return to the obligor any money or property
given as earnest money, downpayment, or otherwise, and shall
take any action necessary or appropriate to reflect the termina-
tion of any security interest created under the transaction. If the
creditor has delivered any property to the obligor, the obligor
may retain possession of it. Upon the performance of the
creditor’s obligations under this section, the obligor shall tender
the property to the creditor, except, that if return of the
property in kind would be impracticable or inequitable, the
obligor shall tender its reasonable value. Tender shall be made at

2483
2484
2485
2486
2487
2488
2489
2490
2491
2492
2493
2494
2495
2496
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2497 the location of the property or at the residence of the obligor, at
the option of the obligor. If the creditor does not take possession
of the property within ten days after tender by the obligor,
ownership of the property vests in the obligor without obligation
on his part to pay for it.

2498
2499
2500
2501
2502 (c) Notwithstanding any rule of evidence written acknowledg-

ment of receipt of any disclosures required under this part by a
person to whom a statement is required to be given pursuant to
this section does no more than create a rebuttable presumption
of delivery thereof.

2503
2504
2505
2506
2507 (d) The Administrator may, if it finds that such action is

necessary in order to permit homeowners to meet bona fide
personal financial emergencies, prescribe regulations authorizing
the modification or waiver of any rights created under this
section to the extent and under the circumstances set forth in
these regulations.

2508
2509
2510
2511
2512

(e) This section does not apply to the creation or retention of
a first lien against a dwelling to finance the acquisition of that
dwelling or to a consumer credit transaction in which an agency
of the Commonwealth is the creditor.

2513
2514
2515
2516

(f) An obligor’s right of rescission shall expire three years
after the date of consummation of the transaction or upon the
sale of the property, whichever occurs earlier, notwithstanding
the fact that the disclosures required under this section or any
other material disclosures required under this part have not been
delivered to the obligor.

2517
2518
2519
2520
2521
2522

Section 2.511 Content of Periodic Statements2523
If a creditor transmits periodic statements in connection with

any extension of consumer credit other than under an open end
consumer credit plan, then each of those statements shall set
forth each of the following items:

2524
2525

2526
2527

(1) The annual percentage rate of the total finance charge2528
(2) The date by which, or the period (if any) within which,2529

payment must be made in order to avoid additional finance2530
2531 charges or other charges.

(3) Such of the items set forth in section 2.512(b) as the2532

Administrator may by regulation require as appropriate to the2533

terms and conditions under which the extension ot credit in2534
2535 question is made.

Section 2.512 Open End Consumer Credit Plans2536
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2537 (a) Before opening any account under an open end consumer
2538 credit plan, the creditor shall disclose to the person to whom
2539 credit is to be extended each of the following items, to the
2540 extent applicable:
2541 (1) The conditions under which a finance charge may be
2542 imposed, including the time period (if any) within which any
2543 credit extended may be repaid without incurring a finance
2544 charge, except that the creditor may, at his election and
2545 without disclosure, impose no such finance charge if payment
2546 is received after the termination of such time period.
2547 (2) The method of determining the balance upon which a
2548 finance charge will be imposed.
2549 (3) The method of determining the amount of the finance
2550 charge, including any minimum or fixed amount imposed as a
2551 finance charge.
2552 (4) Where one or more periodic rates may be used to
2553 compute the finance charge, each such rate, the range of
2554 balances to which it is applicable, and the corresponding
2555 nominal annual percentage rate determined by multiplying the
2556 periodic rate by the number of periods in a year.
2557 (5) If the creditor so elects,
2558 (A) the average effective annual percentage rate of return
2559 received from accounts under the plan for a representative
2560 period of time; or
2561 (B) whenever circumstances are such that the computa-
2562 tion of a rate under subparagraph (A) would not be feasible
2563 or practical, or would be misleading or meaningless, a
2564 projected rate of return to be received from accounts under
2565 the plan.
2566 The Administrator shall prescribe regulations, consistent
2567 with commonly accepted standards for accounting or
2568 statistical procedures, to carry out the purposes of this
2569 paragraph.
2570 (6) The conditions under which any other charges may be
2571 imposed, and the method by which they will be determined.
2572 (7) The conditions under which the creditor may retain or
2573 acquire any security interest in any property to secure the
2574 payment of any credit extended under the plan, and a
2575 description of the interests which may be so retained or
2576 acquired.
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1

2577 (b) The creditor of any account under an open end consumer
credit plan shall transmit to the obligor, for each billing cycle at
the end of which there is an outstanding balance in that account
or with respect to which a finance charge is imposed, a statement
setting forth each of the following items to the extent applicable:

2578
2579
2580
2581
2582 (1) The outstanding balance in the account at the beginning

of the statement period.2583
2584 (2) The amount and date of each extension of credit during

the period and a brief indentification on or accompanying the
statement of each extension of credit in a form prescribed by
regulations of the Board sufficient to enable the obligor to
identify the transaction, or relate it to copies of sales vouchers
or similar instruments previously furnished.

2585
2586
2587
2588
2589
2590 (3) The total amount credited to the account during the

period.2591
(4) The amount of any finance charge added to the account

during the period, itemized to show the amounts, if any, due
to the application of percentage rates and the amount, if any,
imposed as a minimum or fixed charge.

2592
2593
2594
2595

(5) Where one or more periodic rates may be used to
compute the finance charge, each such rate, the range of
balances to which it is applicable, and, unless the annual
percentage rate (determined under section 2.506(a)(2) is
required to be disclosed pursuant to paragraph (6), the
corresponding nominal annual percentage rate determined by
multiplying the periodic rate by the number of periods in a

2596
2597
2598
2599
2600
2601
2602
2603 year.

(6) Where the total finance charge exceeds 50 cents for a
monthly or longer billing cycle, or the pro rata part ol 50
cents for a billing cycle shorter than monthly, the total finance
charge expressed as an annual percentage rate (determined
under section 2.506(a)(2)), except that if the finance charge is
the sum of two or more products of a rate times a portion of
the balance, the creditor may, in lieu of disclosing a single rate
for the total charge, disclose each such rate expressed as an

annual percentage rate, and the part of the balance to which it

2604
2605
2606
2607
2608
2609
2610
2611
2612

is applicable.
(7) At the election of the creditor, the average effective

2613
2614

annual percentage rate of return, or the projected rate) under
the plan as prescribed in subsection (a)(5).

2615
2616
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2617 (8) The balance on which the finance charge was computed
2618 and a statement of how the balance was determined. If the
2619 balance is determined without first deducting all credits during
2620 the period, that fact and the amount of such payments shall
2621 also be disclosed.
2622 (9) The outstanding balance in the account at the end of
2623 the period.
2624 (10) The date by which, or the period (if any) within
2625 which, payment must be made to avoid additional finance
2626 charges, except that the creditor may, at his election and
2627 without disclosure, impose no such additional finance charge if
2628 payment is received after such date or the termination of such
2629 period.
2630 Section 2.513 Sales Not Under Open End Credit Plans
2631 (a) In connection with each consumer credit sale not under an
2632 open end credit plan, the creditor shall disclose each of the
2633 following items which is applicable;
2634 (1) The cash price of the property or service purchased.
2635 (2) The sum of any amounts credited as downpayment
2636 (including any trade-in).
2637 (3) The difference between the amount referred to in
2638 paragraph (1) and the amount referred to in paragraph (2).
2639 (4) All other charges, individually itemized, which are
2640 included in the amount of the credit extended but which are
2641 not part of the finance charge.
2642 (5) The total amount to be financed (the sum of the
2643 amount described in paragraph (3) plus the amount described
2644 in paragraph (4)).
2645 (6) The amount of the finance charge which may in whole
2646 or in part be designated as a time-price differential or any
2647 similar term to the extent applicable.
2648 (7) The finance charge expressed as an annual percentage
2649 rate.
2650 (8) The number, amount, and due dates or periods of
2651 payments scheduled to repay, the indebtedness.
2652 (9) The default, delinquency, or similar charges payable in
2653 the event of late payments.
2654 (10) A description of any security interest held or to be
2655 retained or acquired by the creditor in connection with the
2656 extension of credit, and a clear identification of the property
2657 to which the security interest relates.
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2658 (b) Except as otherwise provided in this part, the disclosures
required under subsection (a) shall be made before the credit is
extended, and may be made by disclosing the information in the
contract or other evidence of indebtedness to be signed by the
purchaser.

2659
2660
2661
2662
2663 (c) If a creditor receives a purchase order by mail or telephone

without personal solicitation, and the cash price and the deferred
payment price and the terms of financing, including the annual)
percentage rate, are set forth in the creditor’s catalog or other
printed material distributed to the public, then the disclosures
required under subsection (a) may be made at any time not later
than the date the first payment is due.

2664
2665
2666
2667
2668
2669

(d) If a consumer credit sale is one of a series of consumer
credit sales transactions made pursuant to an agreement provid-
ing for the addition of the deferred payment price of that sale to
an existing outstanding balance, and the person to whom the
credit is extended has approved in writing both the annual
percentage rate or rates and the method of computing the
finance charge or charges, and the creditor retains no security
interest in any property as to which he has received payments
aggregating the amount of the sale price including any finance
charges attributable thereto, then the disclosure required under
subsection (a) for the particular sale may be made at any time
not later than the date the first payment for that sale is due. For
the purposes of this subsection, in the case of items purchased on
different dates, the first purchased shall be deemed first paid for,
and in the case of items purchased on the same date, the lowest
prices shall be deemed first paid for.

2670
2671
2672
2673
2674
2675
2676
2677
2678
2679
2680
2681
2682
2683
2684
2685

Section 2.514 Consumer Loans Not Under Open End Credit2686
2687 Plans

(a) Any creditor making a consumer loan or otherwise
extending consumer credit in a transaction which is neither am
consumer credit sale nor under an open end consumer credit plan ?

shall disclose each of the following items, to the extent

2688
2689
2690
2691

applicable:
(1) The amount of credit of which the obligor will have the

2692
2693

actual use, or which is or will be paid to him or for his account
or to another person on his behalf.

2694
2695

(2) All charges, individually itemized, which are included in
the amount of credit extended but which are not part of the

2696
2697

finance charge.2698
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2699 (3) The total amount to be financed (the sum of the
amounts referred to in paragraph (1) plus the amounts referred
to in paragraph (2)).

2700-
2701

(4) The amount of the finance charge.2702
(5) The finance charge expressed as an annual percentage2703

2704 rate.
(6) The number, amount, and the due dates or periods of2705

2706 payments scheduled to repay the indebtedness.
(7) The default, delinquency, or similar charges payable in2707

2708 the event of late payments.
2709 (8) A description of any security interest held or to be
2710 retained or acquired by the creditor in connection with the

extension of credit, and a clear identification of the property2711
2712 to which the security interest relates.
2713 (b) Except as otherwise provided in this part, the disclosures

required by subsection (a) shall be made before the credit is
extended, and may be made by disclosing the information in the
note or other evidence of indebtedness to be signed by the
obligor.

2714
2715
2716
2717
2718 (c) If a creditor receives a request for an extension of credit

by mail or telephone without personal solicitation and the terms
of financing, including the annual percentage rate for representa-
tive amounts of credit, are set forth in the creditor’s printed
material distributed to the public, or in the contract of loan or
other printed material delivered to the obligor, then the
disclosures required under subsection (a) may be made at any
time not later than the date the first payment is due.

2719
2720
2721
2722
2723
2724
2725
2726 Section 2.515 Written Acknowledgement as Proof of Receipt
2727 Except as provided in section 2.510(a) and except in the case

of actions brought under section 2.522(c), in any action or
proceeding by or against any subsequent assignee of the original
creditor without knowledge to the contrary by the assignee when
he acquires the obligation, written acknowledgement of receipt
by a person to whom a statement is required to be given pursuant
to this title shall be conclusive proof of the delivery thereof and,
unless the violation is apparent on the face of the statement, of
compliance with the part. This section does not affect the rights
of the obligor in any action against the original creditor.

2728
2729
2730
2731
2732
2733
2734
2735
2736
2737 Section 2.516 Catalogs and Multiple-Page Advertisements
2738 For the purposes of this part, a catalog or other multiple-page
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2739 advertisement shall be considered a single advertisement if it
clearly and conspicuously displays a credit terms table on which
the information required to be stated under this part is clearly set
forth.

2740
2741
2742
2743 Section 2.517 Advertising ofDownpayments and Installments
2744 No advertisement to aid, promote, or assist directly or

indirectly any extension of consumer credit may state2745
2746 (1) that a specific periodic consumer credit amount or

installment amount can be arranged, unless the creditor
usually and customarily arranges credit payments or install-
ments for that period and in that amount.

2747
2748
2749

(2) that a specified downpayment is required in connection
with any extension of consumer credit, unless the creditor
usually and customarily arranges downpayments in that
amount.

2750
2751
2752
2753

Section 2.518 Advertising ofOpen End Credit Plans2754
No advertisement to aid, promote, or assist directly or

indirectly the extension of consumer credit under an open end
credit plan may set forth any of the specific terms of that plan or
the appropriate rate determined under section 2.512(a)(5) unless
it also clearly and conspicuously sets forth all of the following
items:

2755
2756
2757
2758
2759
2760

(1) The time period, if any, within which any credit
extended may be repaid without incurring a finance charge.

2761
2762

(2) The method of determining the balance upon which a
finance charge will be imposed.

2763
2764

(3) The method of determining the amount of the finance
charge, including any minimum or fixed amount imposed as a
finance charge.

2765
2766
2767

(4) Where periodic rates may be used to compute the
finance charge, the periodic rates expressed as annual per-
centage rates.

2768
2769
2770

(5) Such other or additional information for the advertising
of open end credit plans as the Administrator may by
regulation require to provide for adequate comparison of
credit costs as between different types of open end credit

2771
2772
2773
2774

plans.
Section 2.519 Advertising of Credit Other Than Open End

2775
2776

Plans2777
(a) Except as provided in subsection (b), this section applies2778
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2779 to any advertisement to aid, promote, or assist directly or
indirectly any consumer credit sale, loan, or other extension of
credit subject to the provisions of this part, other than an open
end credit plan.

2780
2781
2782
2783 (b) The provisions of this section do not apply to advertise-

ments of residential real estate except to the extent that the
Administrator may by regulation require.

2784
2785
2786 (c) If any advertisement to which this section applies states

the rate of a finance charge, the advertisement shall state that the
rate of that charge expressed as an annual percentage rate.

2787
2788
2789 (d) If any advertisement to which this section applies state

that amount of the downpayment, if any, the amount of any
installment payment, the dollar amount of any finance charge, or
the number of installments or the period of repayment, then the
advertisement shall state all of the following items;

2790
2791
2792
2793
2794 (1) The cash price or the amount of the loan as applicable.
2795 (2) The downpayment, if any.
2796 (3) The number, amount, and due dates or period of
2797 payments scheduled to repay the indebtedness if the credit is
2798 extended.
2799 (4) The rate of the finance charge expressed as an annual
2800 percentage rate.
2801 Section 2.520 More Than Four Installment Rules
2802 Any advertisement to aid, promote, or assist directly or

indirectly the extension of consumer credit repayable in more
than four installments shall, unless a finance charge is imposed,
clearly and conspicuously state, in accordance with the regula-
tions of the Administrator:

2803
2804
2804
2806
2807 “THE COST OF CREDIT IS INCLUDED IN THE PRICE

QUOTED FOR THE GOODS AND SERVICES”.2808
2809 Section 2.521 Nonliability ofMedia
2810 There is no liability under this part on the part of any owner

or personnel, as such, of any medium in which an advertisement
appears or through which it is disseminated.

2811
2812
2813 Section 2.522 Civil Penalties For Violation of This Part
2814 (a) Any creditor who fails in connection with any consumer

credit transaction to disclose to any person any information
required under this part or any rule or regulation made
thereunder by the Administrator to be disclosed to that person
shall be liable to that person in an amount equal to the sum of

2815
2816
2817
2818
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2819 (1) any actual damage sustained by such person as a result
2820 of the failure;
2821 (2) (A) in the case of an individual action twice the amount
2822 of any finance charge in connection with the transaction,
2823 except that the liability under this sub-paragraph shall not be
2824 less than $lOO nor greater than $ 1,000; or (B) in the case of a
2825 class action, such amount as the court may allow except that
2826 as to each member of the class no minimum recovery shall be
2827 applicable, and the total recovery in such action shall not be
2828 more than the lesser of $lOO.OO or 1 per centum of the net
2829 worth of the creditor; and
2830 (3) in the case of any successful action to enforce the
2831 foregoing liability, the costs of the action, together with a
2832 reasonable attorney’s fee as determined by the court. In
2833 determining the amount of award in any class action, the court
2834 shall consider among other relevant factors, the amount of any
2835 actual damages awarded, the frequency and persistence of
2836 failures of compliance by the creditor, the resources to the
2837 creditor, the number of persons adversely affected, and the
2838 extent to which the creditor’s failure of compliance was
2839 intentional.
2840 (b) A creditor may not be held liable in any action brought
2841 under this section, if he shows by a preponderance of evidence
2842 that such violation was not intentional and resulted from a bona
2843 fide error in a mathematical computation, or in the layout or
2844 format, size or type or order of classes contained in such
2845 disclosure statement.
2846 (c) Any action which may be brought under this section
2847 against the original creditor in any credit transaction involving a
2848 security interest in real property may be maintained against any
2849 subsequent assignee of the original creditor if the assignee, its
2850 subsidiaries or affiliates were in a continuing business relationship
2851 with the original creditor either at the time the credit was
2852 extended or at the time of the assignment, unless the assignment
2853 was involuntary, or unless the assignee shows by a preponderance
2854 of evidence that it did not have reasonable grounds to believe
2855 that the original creditor was engaged in a violation of this part,
2856 and that it maintained procedures reasonably adapted to apprise
2857 it of the existence of any such violation.
2858 (d) The multiple failure to disclose to any person any
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information required under this part to be disclosed in connec-
tion with a single account under an open end consumer credit
plan, other single consumer credit sale, consumer loan, or other
extension of consumer credit, shall entitle the person to a single
recovery under this section but continued failure to disclosure
after a recovery has been granted give rise to rights to additional
recoveries.

2859
2860
2861
2862
2863
2864
2865

(e) A person may not take any action to offset any amount
for which a creditor is potentially liable to such person or
subsection (a)(2) against any amount owing to such creditor by
such person, unless the amount of the creditor’s liability to such
person has been determined by judgment of a court of
competent jurisdiction in an action to which such person was a
party.

2866
2867
2868
2869
2870
2871
2872

Section 2.523 Criminal Penalties for Violation of This Part2873
(a) Whoever violates any provision of this part, or any rule or

regulation made hereunder by the Administrator shall be
punished by a fine of not more than five hundred dollars or by
imprisonment for not more than six months, or both.

2874
2875
2876
2877

Whoever willfully and knowingly (1) gives false or inaccurate
information or fails to provide information which he is required
to disclose under the provisions of this part or any regulation
issued thereunder, (a) uses any chart or table authorized by this
part in such a manner as to consistently understate the annual
percentage rate determined under a section 2.506, or (3)
otherwise fails to comply with any requirement imposed under
this part, shall be punished by a fine of not more than five
thousand dollars or by imprisonment for not more than one year,
or both.

2878
2879
2880
2881
2882
2883
2884
2885
2886
2887
2888

No provision of section 2.522 or section 2.523 imposing any
liability shall apply to any act done or omitted in good faith in
conformity with any rule, regulation, or interpretation thereof
by the Administrator notwithstanding that after such act or
omission has occurred, vsuch rule, regulation, or interpretation is
amended, rescinded, or determined by judicial or other authority
to be invalid for any reason.

2889
2890
2891
2892
2893
2894
2895

Section 2.525 Liability ofAssignees2896
Except as otherwise specifically provided in this part, any

action for a violation of this part which may be brought against
2897
2898

Section 2.524 Non-Liability
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the original creditor in any credit transaction may be maintained
against any subsequent assignee of the original creditor where the
violation from which the alleged liability arose is apparent on the
face of the instrument assigned unless the assignment is involun-
tary.

2899
2900
290!
2902
2903

Section 2.256 Penalties Inapplicable to Governmental Agen-2904
cies2905

No civil or criminal penalty provided under this part for any
violation thereof may be imposed upon the United States or any
agency thereof, or upon any State or political subdivision
thereof, or any agency of any State or political subdivision.

2906
2907
2908
2909

Section 2.527 Violation of Chapter 93A2910
A violation of this part shall constitute a violation of chapter

ninety-three A.
2911
2912
2913

PRESERVATION OF CLAIMS, DEFENSES AND
EQUITIES OF CONSUMER

2914
2915
2916

2.601 PRESERVATION OF CLAIMS, DEFENSES AND EQUI-
TIES: DEFINITION; “TRANSFEREE”

2917
2918

2.602 LIABILITY OF TRANSFEREE2919
2.603 LIABILITY OF LENDER AND TRANSFEREE
2.604 COSTS; IMMUNITY; SUBROGATION

2920
2921

Section 2.601 Preservation of Claims, Defenses and Equities:

Definition: “Transferee”
2922
2923

(1) Notwithstanding any statute or agreement to the contrary

or the creation of holder in due course or other special status by

operation of law, the claims, defenses and equities ot the

consumer which arise from a consumer credit transaction may be

asserted against the seller or the lender and the transferees ol the

2924
2925
2926
2927
2928

obligation of the consumer.
(2) For the purpose of this Part, “transferee includes the2929

2930
holder, assignee and any subsequent transferee.

Section 2.602 Liability of Transferee
The transferee of an obligation of the consumer arising from a

consumer credit transaction is liable to the full extent of all
claims, defenses and equities of the consumer which arise from

that transaction, but such liability of the transferee shall not

exceed the transaction total of the original transaction.

2931
2932
2933
2934
2935
2936
2937

Section 2.603 Liability of Lender2938

PART 6

Section:
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2939 (1) A creditor in consumer loan transactions shall be subject
to all of the defenses of the borrower arising from the consumer
sale or lease for which the proceeds of the loan are used, if the
creditor knowingly participated in or was directly connected
with the consumer sale or lease transaction.

2940
2941
2942
2943
2944 (2) Without limiting the scope of the preceding subsection

(1), a creditor shall be deemed to have knowingly participated in
or to have been directly connected with a consumer sale or lease
transaction if;

2945
2946
2947
2948 (a) he was a person related to the seller or lessor;
2949 (b) the seller or lessor prepared documents used in connec-
2950 tion with the loan;
2951 (c) the creditor supplied forms to the seller or lessor which
2952 were used by the consumer in obtaining the loan;
2953 (d) the creditor was specifically recommended by the seller
2954 or lessor to the borrower and made two or more loans in any

calender year, the proceeds of which are used in transactions
with the same seller or lessor, or with a person related to the

2955
2956
2957 same seller or lessor; or
2958 (e) the creditor was the issuer of a credit card which may
2959 be used by the consumer in the sale or lease transaction as a

result of a prior agreement between the issuer and the seller or2960
2961 lessor.
2962 Section 2.604 Costs; Immunity; Subrogation
2963 (1) Nothing in this Part shall be construed to limit the liability

of any person for reasonable attorney’s fees and litigation
expenses pursuant to Section 8.113 or for any other liability
pursuant to any other provisions of this Act.

2964
2965
2966
2967 (2) No term of an agreement may reduce the liability

provided by this Part or confer greater immunity from claims,
defenses or equities than is permitted in this Part.

2968
2969
2970 (3) The lender or transferee is subrogated to the rights of the

consumer for any claims, defenses or equities for which the
lender or transferee is held liable.

2971
2972

COMMENT2973
2974 The first three sections have completely rewritten to

conform with provisions of chapters 2558 and 255 D, and
sections 12C and 12F of chapter 255. Section 2.604 is NEW,
providing additional protections to both consumers and credi-
tors. A unique feature is the clear provision that the creditor

2975
2976
2977
2978
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2979 subrogates to the rights of the consumer against any other person
2980 connected with the transaction.

2981 PART?
DIRECT SOLICITATION TRANSACTIONS2982

2983
2.701 DEFINITIONS2984
2.702 NOTICE OF RIGHT TO CANCEL2985
2.703 CONDUCT FOLLOWING CANCELLATION

Section 2. 701 Definitions
(1) “Direct solicitation transaction” means a consumer trans-

2986
2987
2988

action with a transaction total of $25.00 or more, whether under
single or multiple agreements, in which a seller, lessor or creditor
personally solicits the transaction, including those in response to
or following an invitation by the consumer, and the consumer’s
agreement or offer to enter into the transaction is made at a
place other than the place of business of the seller, lessor or
creditor. The term does not include a transaction:

2989
2990
2991
2992
2993
2994
2995

(a) made pursuant to prior negotiations in the course of a
visit by the consumer to a retail business establishment having
a fixed permanent location where goods are exhibited or the
services are offered for sale on a continuing basis; or

2996
2997
2998
2999

(b) in which the consumer is accorded the right of
rescission by the provisions of the Consumer Credit Protection
Act (15 U.S.C. 1635) Part 3 of this Article or regulations
issued pursuant thereto; or

3000
3001
3002
3003

(c) in which the consumer has initiated the contract and
goods or services are needed to meet a bona fide immediate
personal emergency of the consumer, and the consumer
furnishes the seller, lessor or creditor with a separate dated and
signed personal statement in the consumer’s handwriting
describing the situation requiring immediate remedy and
expressly acknowledging and waiving the right to cancel within
three business days; or

3004
3005
3006
3007
3008
3009
3010
3011

(d) in which the consumer, lessor or creditor has initiated
the contact and specifically requested the seller to visit his

home for the purpose of repairing or performing maintenance
upon the consunfer’s personal property. If in the course ot

such a visit, the seller sells the consumer the right to receive

additional services or goods other than replacement parts

3012
3013
3014
3015
3016
3017

Section:
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necessarily used in performing the maintenance or in making3018
the repairs, the sale of those additional goods or services would
not fall within this exclusion; or

3019
3020

(f) pertaining to the sale or rental of real property or to the
sale of securities or commodities by a broker-dealer registered
with the Securities and Exchange Commission.

3021
3022
3023

(2) “Place of business” means the main or permanent branch
office or local address of a seller, lessor or creditor.

3024
3025

Section 2.702 Notice ofRight to Cancel3026
(1) Every agreement, receipt or other written evidence of a

direct solicitation transaction shall contain in immediate proximi-
ty to the space reserved for the consumer’s signature or on the
front of a writing not signed by the consumer the following
statement in bold face type of a minimum size of ten points;

3027
3028
3029
3030
3031

“YOU MAY CANCEL THIS TRANSACTION AT ANY TIME
PRIOR TO MIDNIGHT OF THE THIRD BUSINESS DAY
AFTER THE DATE OF THIS TRANSACTION. SEE THE

3032
3033
3034

ATTACHED NOTICE OF CANCELLATION FORM FOR AN
EXPLANATION OF THIS RIGHT.”

3035
3036

(2) The seller, lessor or creditor shall furnish the consumer at
the time of a direct solicitation transaction a completed form in
duplicate, captioned “NOTICE OF CANCELLATION”, which
shall be attached to the writing evidencing the transaction and
easily detachable, and which shall contain in ten point bold face
type the following information and statements in the same
language as that used in any writing evidencing the transaction;

3037
3038
3039
3040
3041
3042
3043

NOTICE OF CANCELLATION3044
[enter date of transaction]3045

(Date)3046

3047 YOU MAY CANCEL THIS TRANSACTION, WITHOUT ANY
3048 PENALTY OR OBLIGATION, WITJKIN THREE BUSINESS
3049 DAYS FROM THE ABOVE DATE.
3050 IF YOU CANCEL, ANY PROPERTY TRADED IN, ANY
3051 PAYMENTS MADE BY YOU UNDER THE CONTRACT OR
3052 SALE, AND ANY NEGOTIABLE INSTRUMENT EXECUTED
3053 BY YOU WILL BE RETURNED WITHIN 10 BUSINESS DAYS
3054 FOLLOWING RECEIPT BY THE OTHER PARTY OF YOUR
3055 CANCELLATION NOTICE, AND ANY SECURITY INTEREST
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3058 IF YOU CANCEL, YOU MUST MAKE AVAILABLE TO THE
3059 OTHER PARTY AT YOUR RESIDENCE, IN SUBSTANTIAL-
-3060 LY AS GOOD CONDITION AS WHEN RECEIVED, ANY
3061 GOODS DELIVERED TO YOU UNDER THIS TRANSACTION
3062 OR YOU MAY IF YOU WISH, COMPLY WITH THE INSTRUC-
-3063 TIONS OF THE OTHER PARTY REGARDING THE RETURN
3064 SHIPMENT OF THE GOODS AT HIS EXPENSE AND RISK.
3065 IF YOU DO MAKE THE GOODS AVAILABLE AND THE
3066 OTHER PARTY DOES NOT PICK THEM UP WITHIN 20 DAYS
3067 OF THE DATE OF YOUR NOTICE OF CANCELLATION,
3068 YOU MAY RETAIN OR DISPOSE OF THE GOODS WITHOUT
3069 ANY FURTHER OBLIGATION. IF YOU FAIL TO MAKE THE
3070 GOODS AVAILABLE OR IF YOU AGREE TO RETURN THE
3071 GOODS AND FAIL TO DO SO, THEN YOU REMAIN LIABLE
3072 FOR PERFORMANCE OF ALL OBLIGATIONS UNDER THE
3073 CONTRACT.
3074 TO CANCEL THIS TRANSACTION, MAIL OR DELIVER A
3075 SIGNED AND DATED COPY OF THIS CANCELLATION
3076 NOTICE OR ANY OTHER WRITTEN NOTICE, OR SEND A
3077 TELEGRAM, TO [Name of seller, lessor or creditor], AT
3078 [address of seller’s, lessor’s or creditor’s place of business] NOT
3079 LATER THAN MIDNIGHT OF
3080 (date)

3082 (Date)

3083 (consumer’s signature)

3084 (3) The seller, lessor or creditor shall complete both copies ot
3085 the “Notice of Cancellation” required by subsection (2) by

3086 entering the name of the seller, lessor or creditor, the address of
3087 his place of business, the date of the transaction, and the date,

3088 not earlier than the third business day following the date of the
3089 transaction, by which the consumer may give notice ot cancella-
-3090 tion.

3081 I HEREBY CANCEL THIS TRANSACTION

3056 ARISING OUT OF THE TRANSACTION WILL BE CAN-
-3057 CELLED.



1975] HOUSE - No. 1641 79

3091 (4) The seller, lessor or creditor shall inform each consumer
orally at the time of a direct solicitation transaction of the right
to cancel provided in this section.

3092
3093
3094 Section 2.703 Conduct Following Cancellation
3095 (1) If a consumer cancels a transaction as provided in this

Part, the seller, lessor or creditor shall within 10 business days
after the receipt of the notice of cancellation:

3096
3097
3098 (a) refund all payments made by the consumer in connec-

tion with transaction;3099
3100 (b) return any goods or property traded in substantially as
3101 good condition as when received;
3102 (c) cancel and return any writing executed by the buyer in
3103 connection with the transaction and take any action necessary

or appropriate to terminate promptly any security interest3104
created in the transaction.3105
(2) A seller, lessor or creditor in a direct solicitation trans-

action shall not transfer any evidence of the obligation of the
consumer to any third party prior to midnight of the fifth
business day following the day the transaction was entered into.

3106
3107
3108
3109

(3) A seller or lessor shall within 10 business days of receipt
of the notice of cancellation notify the consumer whether the
seller or lessor intends to repossess or to abandon any shift for
delivered goods.

3110
3111
3112
3113

COMMENT3114
Part 7 has been rewritten to bring it into conformity with the

trade regulation rule of the Federal Trade Commission to avoid
inconsistency between that rule and Massachusetts law. The
provisions are substantially identical to existing law as it appears
in chapters 255 and 255D.

3115
3116
3117
3118
3119

3120 ARTICLE 3
ADMINISTRATION OF CREDIT ACCOUNTS

PART 1
BILLING, RECEIPTS AND PAYMENTS

3121

*122
3123
3124

3.101 RECEIPTS FOR CASH PAYMENT
3.102 PERIODIC BILLING STATEMENT

3125
3126

3.103 MAILING OF PERIODIC BILLING STATEMENT
3.104 PAYMENT CREDITED ON DATE OF RECEIPT

3127
3128

Section:
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3129 3.105 ACCOUNTING BY MERCHANT OF PAYMENT
3130 RECEIVED AND CHARGES IMPOSED
3132 3.106 RETURNS AND OTHER CREDITS IN OPEN END
3133 CREDIT PLANS

3.107 CREDITING EXCESS PAYMENT3134
3.108 ACKNOWLEDGMENT OF PAYMENT AND SATISFAC-3135

TION OF SECURITY INTEREST
3.109 VIOLATIONS OF THIS PART

3136
3137

Section 3.101 Receipts for Cash Payment3138
3139 With respect to a consumer credit transaction, the creditor

shall provide the consumer, without request, a written receipt for
each payment made by cash, money order or any other method
of payment which does not itself provide evidence of payment.

3140
3141
3142

Section 3.102 Periodic Billing Statement3143
(1) With respect to an open end credit plan, for each billing

cycle on the last day of which there is an unpaid balance in
excess of one dollar ($1) or with respect to which a finance
charge is imposed, the creditor shall mail or deliver to the
consumer

3144
3145
3146
3147
3148

(a) the information required by the Part on Disclosure and3149
Form (Part 3 of Article 2); and3150

(b) a brief description sufficient to enable the consumer to3151
identify any transaction not previously billed and to relate it
to copies of sales vouchers or similar instruments previously

3152
3153

furnished; and3154
(c) the name and address of the person to whom payment3155

is to be made and any billing inquiries are to be transmitted3156
(2) The requirements of subsection (1) do not apply in the

case of an open end credit account with respect to which
collection efforts have ceased or an action has been brought.

3157
3158
3159

(3) If a creditor elects to transmit periodic billing statements
with respect to a consumer credit transaction other than one
pursuant to an open end credit plan, the statements shall
conform to the requirements of subsection (1).

3160
3162
3163
3164

(4) The creditor, upon the opening of an open-end credit plan
and at not less than quarterly intervals during each year, shall
provide the consumer with a written notice which may be on or
with a periodic statement setting forth the rights and duties, all
required time periods, provided by the Part on Errors in Credit
Accounts (Part 2 of this Article), but no notice shall be required

3165
3166
3167
3168
3169
3170
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3171 on any account as to which no statement is mailed unless there is
an unsettled dispute under the provisions of Part 2.3172

3173 COMMENT
3174 This section largely restates what is already provided in the

Truth in Lending Article, but adds a requirement that the
periodic statement name a person to whom inquiries are to be
made. It also includes periodic statements under other than
open-end credit plans. Subsection (4) has been added to conform
to section 5 of Chapter 93.

3175
3176
3177
3178
3179

Section 3.103 Mailing ofPeriodic Billing Statement3180
3181 With respect to a consumer credit transaction pursuant to

which periodic billing statements are provided or are required to
be provided to the consumer pursuant to the provisions of this
Act, the creditor shall mail or deliver the statement for each
billing cycle not later than fourteen days before the closing date
of the next succeeding billing cycle.

3181
3182
3183
3184
3185

COMMENT3186
The time period in this section has been changed from

eighteen days to fourteen days to conform with the new federal
law, reducing our present law of fifteen days.

3187
3189
3190

Section 3.104 Time for Entering Credits3191
Any payment, return or other credit received by a creditor

with respect to a consumer credit transaction shall be credited to
the obligation of the consumer no later than two days following
the date of receipt.

3192
3193
3194
3195

COMMENT3196
3197 This section has been changed to allow two days for recording

credits as in the present law.3198
3199 Section 3.105 Accounting by Merchant of Payment Received

and Charges Imposed3200
3201 (1) With respect to a consumer credit transaction other than

one pursuant to an open end credit plan, upon request of the
consumer the creditor shall provide a written statement of the
amounts and dates of payments made and the total amount
remaining unpaid.

3202
3203
3204
3205
3206 (2) With respect to an open end credit plan, upon request of

the consumer the creditor shall provide a written statement
which may consist of copies of the periodic billing statements
previously provided, specifying the amount and date of each
transaction, each finance charge and each payment, refund or

3207
3208
3209
3210



HOUSE - No. 1641 [January82

3211 other credit imposed during the previous twelve (12) months,
and the total amount remaining unpaid.3212

3213 (3) The creditor shall provide the statements described in this
Section without charge once during each year of the duration of
the transaction or plan. If additional statements are requested the
creditor may impose a charge not in excess of one dollar ($1) for
each additional statement.

3214
3215
3216
3217
3218 COMMENT
3219 These provisions are the equivalent of section 19 of Chapter

2558 and section 18 of Chapter 255C. The former allows a
consumer a statement each six months, while the latter allows a
statement once each year. For consistency, this section adopts
the yearly statement for all transactions.

3220
3221
3222
3223
3224 Section 3.106 Returns and Other Credits in Open End Credit

Plans3225
If the seller of goods or services grants a credit with respect to

a prior transaction made pursuant to an open end credit plan of
which the creditor is a person other than the seller, the seller
shall transmit to the creditor a statement reflecting that credit on
or before the next business day. Upon receipt of the statement
the creditor shall credit the account of the consumer with the
full amount stated.

3226
3227
3228
3229
3230
3231
3232

COMMENT3233
CHANGE. This concept does not presently exist in Massa-

chusetts law. It applies primarily to purchases by use of a credit
card as to which the merchant accepts return of the goods or
otherwise gives credit relating to the transaction. This requires
that the credit be transmitted at least by the following day to the
issuer of the credit card. The purpose is to reduce the time on
which the consumer may have to pay finance charge on the
amount of the credit.

3234
3235
3236
3237
3238
3239
3240
3241

Section 3.107 Crediting Excess Payment
If a payment of the consumer to the creditor exceeds the

balance due with respect to an open end credit plan the creditor
shall either refund the excess or credit such excess to the account
of the consumer. If the consumer has a credit balance at the close
of any billing cycle, the creditor shall disclose on the periodic
billing statement with respect to that cycle that the consumer is
entitled upon request to a refund of that balance. A creditor
receiving a request

3242
3243
3244
3245
3246
3247
3248
3249
3250
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COMMENT
3251 CHANGE. There is nothing really the equivalent of this

section in present Massachusetts law. However, recently enacted
§§l6s and 166 of the Federal truth in lending law contains
similar provisions and hence this brings Massachusetts law into
conformity.

3252
3253
3254
3255
3256 Section 3.108 Acknowledgment of Payment and Satisfaction

of Security Interest3257
3258 Within thirty (30) days after the consumer has fulfilled all

obligations with respect to a consumer credit transaction the
creditor shall satisfy or otherwise release all security interests
securing the transaction and shall furnish the consumer written
evidence acknowledging in full of the obligation and satisfaction
and other release of the security interest.

3259
3260
3261
3262
3263
3264 COMMENT
3265 CHANGE. Section 15 of Chapter 25 5 B and section 28 of

Chapter 255 D presently require termination of security interests
when a consumer’s obligations are satisfied and the consumer
makes a request. This section requires a creditor to terminate the
security interest without request within thirty days a provision
contained in the recommended amendments to the Uniform
Commercial Code by the National Conference of Commissioners
on Uniform State Laws. Therefore, it should become part of
Massachusetts law.

3266
3267
3268
3269
3270
3271
3272
3273
3274 Section 3.109 Violations of This Part
3275 Any violation of this Part is subject to the provisions of

Section3276

3277 PART 2
ERRORS IN CREDIT ACCOUNTS3278

3279
3280 3.201 INQUIRIES ABOUT ERRORS

3.202 RESPONSE TO CONSUMER INQUIRIES
3.203 CORRECTIVE ACTION BY THE CREDITOR
3.204 CREDITOR ACTION ON DISPUTED ACCOUNTS
3.205 VIOLATIONS OF THIS PART

3281
3282
3283
3284

Section 3.201 Inquiries About Errors3285
3286 With respect to a consumer credit transaction, if the consumer

indicates in writing to the creditor his belief that there is an error
in the account or otherwise requests clarification the creditor

3287
3288

Section
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A

shall acknowledge receipt of the inquiry, shall investigate the
matter, and shall take corrective action, if appropriate, in
conformance with this Part.

3289
3290
3291

COMMENT3292
This slightly expands existing Massachusetts law contained in

Chapter 93C by requiring a creditor to respond to requests for
clarification as well as claims of error.

3293
3294
3295

Section 3.202 Response to Consumer Inquiries3296
(1) Within fourteen (14) days of receipt of the inquiry of the

consumer the creditor shall deliver or mail written acknowledg-
ment of the inquiry to the consumer.

3297
3298
3299

(2) Within ninety (90) days of receipt of the inquiry of the
consumer the creditor shall respond by taking the appropriate
action pursuant to the provisions of Section 3.203.

3300
3301
3302

COMMENT3303
This section has been revised in conformity with present

Massachusetts law, requiring acknowledgement of receipt of an
inquiry within fourteen days and allowing an outside time period
of ninety days to respond. The ninety days is also the outside
time period of the newly enacted federal law.

3304
3305
3306
3307
3308

Section 3.203 Corrective Action3309
(1) Within ninety (90) days of receipt of the inquiry of the

consumer the creditor shall
3310
3311

(a) make appropriate corrections in the account, including3312
the crediting of all finance and other charges attributable to
amounts in error, and provide the consumer written notifica-
tion of such corrections and an explanation of any difference

3313
3314
3315

between the alleged error and the correction, or
(b) provide the consumer written explanation, after having

3316
3317

conducted an investigation of the matter, stating the reason3318
the creditor believes the account is correct.3319
(2) At any time after the creditor has acted under this Section

the consumer may request copies of writings evidencing the
obligations giving rise to the inquiry. Such copies shall be
provided by the creditor within thirty (30) days of receipt ot the
request without charge.

3320
3321
3322
3323
3324

COMMENT3325
CHANGE. This simplifies present Massachusetts law by sim-

ply putting a ninety-day outside limit on the time in which a

creditor must take corrective action upon inquiry from a

3326
3327
3328
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consumer. The present law has a scale of time periods ranging
from sixty to one hundred and twenty days, depending upon
whether the creditor must obtain further information from the
consumer or from a third party. This reflects a simplified
compromise, giving the creditor flexibility in how and when he
will take appropriate action.

3329
3330
3331
3332
3333
3334

Subsection (2) requires the creditor to provide the consumer
with documentary evidence if requested. This provision appears
in § 161 of the newly enacted federal law and should be part of
Massachusetts law.

3335
3336
3337
3338

Section 3.204 Creditor Action on Disputed Accounts3339
(1) After receiving the inquiry from the consumer and until

the expiration of thirty (30) days after the creditor has complied
with the requirements of this Part, the creditor shall not, with
respect to the error indicated or clarification requested,

3340
3341
3342
3343

(a) directly or indirectly threaten the consumer with3344
consequences adverse to his credit standing; or3345

(b) cause or permit the account to be reported as delin-3346
quent or late to any person other than the consumer; or3347

(c) take any other action to collect or otherwise enforce3348
the disputed amount of the account. The mailing or delivery
of a periodic billing statement is not a violation of this
subsection if the statement contains or is accompanied by a
notice that the payment of any amount in dispute or

3349
3350
3351
3352

questioned is not required at that time.3353
(2) If, after the creditor has complied with the requirements

of this Part, the creditor receives from the consumer further
written notice indicating that the account is still in dispute or
questioned, the creditor shall not cause or permit the account to
be reported as delinquent or late to a person other than the
consumer unless the creditor also

3354
3355
3356
3357
3358
3359

(a) nrtifies the sonsumer of the name and address of the3360
person to whom the report was or will be made; and3361

(b) includes in the report a statement that the account is in3362
dispute and a brief description of the contentions of the3363
consumer; and3364

(c) promptly reports any subsequent disposition of the3365
disputed account to such person.3366
(3) Nothing in this Section shall be construed to prohibit any

action by a creditor to collect any amount which is not disputed
by the consumer.

3367
3368
3369
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3370 COMMENT
3371 This section incorporates both present Massachusetts law and

provisions contained in section 162 of the newly enacted federal
law.

3372
3373
3374 Section 3.205 Violations of This Part
3375 A creditor who fails to comply with the requirements of this

Part or who takes action in violation of any provisions of this
Part

3376
3377
3378 (a) shall not collect from the consumer the amount in

dispute or question, including any finance or other charge
attributable to that amount; and

3379
3380

(b) if the amount disputed or questioned is in fact in error,
is liable to the consumer for three times that amount, but not
less than $lOO.

3381
3382
3383

COMMENT3384
This section fleets an amalgum of civil penalties provided in

existing Massachusetts law and in § 161(e) of the newly enacted
federal law.

3385
3386
3387

ARTICLE 43388
CREDIT INSURANCE3389

3390
3391

4.101 APPLICABILITY3392
4.102 DEFINITION: “CONSUMER CREDIT INSURANCE”
4.103 CREDITOR’S PROVISION AND CHARGE FOR IN-

3393
3394

SURANCE3395
4.104 REGULATION OF PREMIUMS FOR CREDIT LIFE

INSURANCE
3396
3397

4.105 DEATH CLAIMS3398
4.106 REGULATION OF PREMIUMS FOR CREDIT ACCI

DENT AND HEALTH INSURANCE
3399
3400

4.107 REFUND OR CREDIT REQUIRED
4.108 VIOLATIONS OF THIS PART

3401
3402

Section 4.101 Applicability
(1) This article applies to insurance provided or to be

3403
3404

provided in Relation to a consumer credit transaction.
(2) This act supplements and does not repeal the provisions of

3405
3406

Chapter 175.
Section 4.102 Definition: “Consumer Credit Insurance”
“Consumer credit insurance” means insurance, other than

3407
3408
3409

PART 1
Section:
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insurance on property, and including credit life, accident and
health insurance, by which the satisfaction of debt in whole or in
part is a benefit provided, but does not include

3410
3411
3412

(a) insurance issued as an isolated transaction on the part of
theinsurer not related to an agreement or plan for insuring
consumers of the creditor; or

3413
3414
3415

(b) insurance idemnifying the creditor against loss due to
the default of the consumer.

3416
3417

Section 4.103 Creditor’s Provision of and Charge for Insur-3418
3419 ance

(1) Except as otherwise provided in this Article, the creditor
and the consumer may agree to the provision of insurance by the
creditor with respect to a consumer credit transaction and may
agree to the payment by the consumer of a charge for such
insurance separate from and in addition to other charges.

3420
3421
3422
3423
3424

(2) No charge may be made to the consumer for any type of
consumer credit insurance that duplicates coverage provided with
respect to the consumer credit transaction.

3425
3426
3427
3428 (3) This Article does not authorize the issuance of any

insurance prohibited under any statute or rule thereunder
governing the business of insurance.

3429
3430
3431 (4) A violation of this Section is subject to the provisions of

Section3432
3433 Section 4.104 Regulation of Premiums for Credit Life Insur-
3434 ance
3435 (1) In the event the charge or any portion thereof for

insurance on the life of the consumer, issued, under subdivision
(c) of section one hundred and thirty-three of chapter one
hundred and seventy-five, which shall be the only credit life
insurance authorized in connection with a consumer credit
transaction is paid by him to the creditor, it shall not exceed
fifty cents per one hundred dollars per year of the total of
payments contracted to be paid and proportionately at such rate
for greater or lesser periods and for greater or lesser amounts for
such credit life insurance coverage, regardless of the cost of such
insurance to the creditor.

3436
3437
3438
3439
3440
3441
3442
3443
3444
3445

(2) A minimum charge of one dollar may be made in the
event of the total charge for such credit life insurance coverage
amounts to less than one dollar relative to a consumer credit

3446
3447
3448
3449 transaction governed by the provisions of section ( )

(insurance premium finance).3450
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(3) A violation of this section is subject to the provisions of
section ( ).

3451
3452

Section 4.105 Death Claims3453
The amount of death benefit payable shall be computed as to

the date of death as follows:
3454
3455
3456 (1) In the case of precomputation, the amount shall at no

time be less than the unextinguished debt, including unearned
charges.

3457
3458

(2) In the case of interest bearing consumer credit trans-
actions other than precomputed transactions, the amount shall
be the unpaid amount financed plus the difference between the
original total planned Finance Charge and the amount of finance
charge actually earned.

3459
3460
3461
3462
3463
3464 (3) Any such unearned charges shall be refunded to the

beneficiary or estate of the consumer.3465
3466 Section 4.106 Regulation of Premiums for Credit Accident

and Health Insurance3467
3468 (1) In the event the charge or any portion thereof for credit

accident and health insurance issued under sub-division (j) of
section one hundred and ten of chapter one hundred and
seventy-five, which shall be the only credit accident and health
insurance authorized in connection with a consumer credit
transaction, is paid by the consumer to the creditor, it shall not
exceed fifty cents per one hundred dollars per year of the total
of payments contracted to be paid and proportionately at such
rate for greater or lesser periods and for greater or lesser amounts
for such credit accident and health insurance coverage, regardless
of the cost of such insurance to the creditor.

3469
3470
3471
3472
3473
3474
3475
3476
3477
3478
3479 (2) Except as hereinafter provided no group credit accident

and health insurance policy shall have a waiting period in excess
of thirty days.

3480
3481

(3) Notwithstanding the foregoing, a group accident and
health insurance policy issued in connection with a consumer
credit transaction governed by the provisions of section

3482
3483
3484

( ) (motor vehicle sales finance) may have a waiting
period of sixty days; provided, however that if incapacity
extends for a period of sixty-one days or more, benefits shall be
payable from the date of the incapacity; and provided further,
that the charge to the consumer shall not exceed thirty-tive cents
per one hundred dollars per year of the total ot payments

3485
3486
3487
3488
3489
3490
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contracted to be paid and proportionately at such rate for greater
or lesser periods and for greater or lesser amounts for such credit
accident and health insurance coverage, regardless of the cost of
such insurance to the creditor.

3491
3492
3493
3494

(4) In connection with a consumer credit transaction gov-
erned by the provisions of section (motor vehicle
sales finance) or section (Retail Instalment Sales

3495
3496
3497

and Services) group accident and health insurance may be offered
hereunder only in those cases where the amount of the original
amount financed exceeds five hundred dollars.

3498
3499
3500

(5) A violation of this section is subject to the provisions of
section

3501
3502

Section 4.107 Refund or Credit Required3503
(1) In the event of prepayment of the consumer credit

transaction the creditor shall promptly make or cause to be made
a refund or credit to the consumer with respect to any separate
charge for insurance.

3504
3505
3506
3507

(2) The amount of any such refund or credit shall represent at
least as great a proportion of the charge as the sum of the
scheduled periodic total of payments after the date of prepay-
ment, as the date of prepayment is fixed below, bears to the sum
of the scheduled periodic total of payments under the schedule
of installments in the original consumer credit transaction. Such
computation of refund or credit shall be made under the
so-called sum of the digits method. If the prepayment is made
other than on an instalment due date it shall be deemed to have
been made on the first instalment due date if prepayment is
before that date, and in any other case it shall be deemed to have
been made on the next preceding or next succeeding instalment
due date, whichever is nearer to the date of prepayment.

3508
3509
3510
3511
3512
3513
3514
3515
3516
3517
3518
3519
3520
3521 Section 4.108 Violation of This Part
3522 Except as otherwise specifically provided any violation of this

part is subject to the provisions.3523

3524
3525 PROPERTY INSURANCE
3526

4.201 RESTRICTION3527
4.202 REQUIREMENTS FOR PROPERTY INSURANCE
4.203 MAXIMUM RATES

3528
3529

PART 2

Section:
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s

3530 4.204 DUAL INTEREST INSURANCE
3531 4.205 CANCELLATION, SURRENDER, REFUNDS AND DIV-
3532 IDENDS
3533 4.206 PREPAYMENT, CANCELLATION, REBATE

4.207 VIOLATIONS OF THIS PART.3534
3535
3536 A creditor may not contract for or receive a separate charge

for insurance against less of or damage to property unless the
consumer credit transaction involves a consumer credit sale.

3537
3538
3539 Section 4.202 Requirements for Property Insurance
3540 A creditor may not contract for or receive a separate charge

for insurance against loss of or damage to property unless.3541
3542 (a) the insurance covers a substantial risk of loss of or
3543 damage to property which is collateral for the consumer credit
3544 transaction; and
3545 (b) the amount, terms and conditions of the insurance are
3546 reasonable in relation to the character and value of the
3547 property insured or to be insured; and
3548 (c) the term of the insurance is reasonable in relation to the
3549 terms of the credit, which for the purposes of the Part means

that the term is customary and does not extend substantially3550
3551 beyond a scheduled maturity.

Section 4.203 Maximum Rates3552
The amount charged any consumer for insurance against loss

of or damage to property shall not exceed the premium actually
payable by the creditor and in no event more than the premium
chargeable in accordance with the rates, if any, filed with the
commissioner of insurance.

3553
3554
3555
3556
3557
3558 Section 4.204 Dual Interest Insurance

If dual interest insurance on the property is purchased by the
creditor he shall, within thirty days after the execution of the
consumer credit transaction send or cause to be sent to the

consumer a copy of the policy or policies of insurance written by
an insurance company authorized to do business in the common-
wealth, or a certificate of insurance clearly setting lorth the
nature of the insurance coverage.

3559
3560
3561
3562
3563
3564
3565

The consumer shall have the privilege of purchasing such
insurance from the agent or broker of his own selection, but in

such case the inclusion of the insurance premium in the
agreement pursuant to a consumer credit transaction shall be

3567
3568
3569
3570

Section 4.201 Restriction
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3571 optional with the creditor. If the consumer selects his own
licensed agent or broker there shall be no obligation on the
creditor to forward a copy of the policy or policies or any
certificate to the creditor.

3572
3573
3574
3575 Section 4.205 Cancellation, Surrender, Refunds and Div-

idends3576
3577 Any cancellation, surrender, or other refunds, and all divi-

dends, received under nongroup policies by the creditor shall
forthwith be remitted to the consumer, or credited against any
amounts then due under the agreement by the consumer to the
creditor except to the extent applied toward payment for similar
insurance protecting the interests of the consumer and the
creditor or either of them.

3578
3579
3580
3581
3582
3583

Section 4.206 Prepayment Cancellation Rebate3584
In the event of prepayment of the consumer credit transaction

any policy of insurance against loss of or damage to property
shall be cancelled as of the date of prepayment, unless otherwise
specifically requested by a separate writing signed by the
consumer. Following said cancellation, the consumer shall be
entitled to a rebate or credit for any prepaid charges which
represent the premium for a period following cancellation.

3585
3586
3587
3588
3589
3590
3591

Section 4.207 Violations of This Part3592
Any violation of this Part is subject to the provisions of

Section ( ).

3593
3594

ARTICLE 53595
CONSUMER CREDIT REPORTING3596

3597
5.101 DEFINITIONS3598
5.102 PURPOSES OF CONSUMER REPORTS3599
5.103 OBSOLETE INFORMATION; EXEMPT TRANSAC-

TIONS
3600
3601

5.104 INVESTIGATIVE CONSUMER REPORTS; NOTICE TO
CONSUMER

3602
3603

5.105 DUTY OF AGENCY TO ASCERTAIN PURPOSE AND
MAINTAIN ACCURACY

3604
3605

5.106 GOVERNMENT AGENCIES: IDENTIFYING INFOR-
MATION

3606
3607

5.107 DISCLOSURES TO CONSUMER3608

Section:

5.108 CONDITIONS FOR DISCLOSURE; LIMITATION ON
REMEDY

3609
3610
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3611 5.109 DISPUTED INFORMATION; DELETION
3612 5.110 CHARGES FOR DISCLOSURE AND CORRECTIONS

5.1 11 PUBLIC RECORD INFORMATION3613
3614 5.112 VERIFICATION OF ADVERSE INFORMATION

5.1 13 NOTICE TO CONSUMER OF ADVERSE ACTION
5.114 CIVIL DAMAGES

3615
3616
3617 5.115 CIVIL PENALTIES
3618 5.116 LIMITATION ON ACTIONS
3619 5.117 OBTAINING REPORT ON FALSE PRETENSES; CRIMI-
3620 NAL PENALTY
3621 5.118 UNLAWFUL ACCESS; CRIMINAL PENALTY
3622
3623 As used in this Article the following words shall have the

following meanings;3624
3625 (1) “Consumer report”, any written, oral or other communi-

cation of any information by a consumer reporting agency
bearing on a consumer’s credit worthiness, credit standing or
credit capacity which is used or expected to be used or collected
in whole or in part for the purpose of serving as a factor in
establishing the consumer’s eligibility for (1) credit or insurance
to be used primarily for personal, family or household purposes,
or (2) employment purposes, or (3) other purposes authorized
under section fifty-one. The term does not include any report
containing information solely as to transactions or experiences
between the consumer and the person making the report, any
authorization or approval of a specific card or similar device, or
any report in which a person who has been requested by a third
party to make a specific extension of credit directly or indirectly
to a consumer conveys his decision with respect to such request,
if the third party advises the consumer of the name and address
of the person to whom the request was made and such person
makes the disclosures to the consumer required under section
5.113.

3626
3627
3628
3629
3630
3631
3632
3633
3634
3635
3636
3637
3638
3639
3640
3641
3642
3643

(2) “Consumer reporting agency”, means any person which,
for monetary fees, dues, or on a cooperative nonprofit basis,
regularly engages in whole or in part in the practice of assembling
or evaluating consumer credit information or other information
on consumers for the purpose of furnishing consumer reports to
third parties.

3644
3645
3646
3647
3648
3649

(3) “Employment purposes”, when used in connection with a3650

Section 5.101 Definitions
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consumer report means a report used for the purpose of
evaluating a consumer for employment, promotion, reassignment
or retention as an employee.

3651
3652
3653

(4) “File”, when used in connection with information on any
consumer, means all of the information on that consumer
recorded and retained by a consumer reporting agency regardless
of how the information is stored.

3654
3655
3656
3657

(5) “Investigative consumer report”, a consumer report or
portion thereof in which information on a consumer’s character,
general reputation, personal characteristics, or mode of living is
obtained through personal interviews with neighbors, friends, or
associates of the consumer reported on or with others with
whom he is acquainted or who may have knowledge concerning
any such items of information. However, such information shall
not include specific factual information on a consumer’s credit
record obtained directly from a creditor of the consumer or from
a consumer reporting agency when such information was
obtained directly from a creditor of the consumer or from the
consumer.

3658
3659
3660
3661
3662
3663
3664
3665
3666
3667
3668
3669

(6) “Medical information”, information or records obtained
after the consent of the individual to whom it relates, from
licensed physicians or medical practitioners, hospitals, clinics, or
other medical or medically related facilities.

3670
3671
3672
3673

Section 5.102 Purpose of Consumer Reports3674
3675 A consumer reporting agency may furnish a consumer report

under the following circumstances and no other:3676
3677 (1) In response to the order of a court having jurisdiction to

issue such an order.3678
3679 (2) In accordance with the written instructions of the

consumer to whom it relates.3680
3681 (3) To a person which it has reason to believe,
3682 (a) intends to use the information in connection with a
3683 credit transaction involving the consumer on whom the

information is to be furnished and involving the extension of
credit to, or review or collection of an account of the

3684
3685
3686 consumer; or
3687 (b) intends to use the information for employment pur
3688 poses; or
3689 (c) intends to use the information in connection with the
3690 underwriting of insurance involving the consumer; or
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3691 (d) intends to use the information in connection with a
determination of the consumer’s eligibility for a license or
other benefit granted by a governmental instrumentality
required by law to consider an applicant’s financial responsi-
bility or status; or

3692
3693
3694
3695
3696 (e) intends to use the information in connection with a

transaction either entered into or being negotiated with a
consumer, if by the terms of the transaction either party
transfers an interest in real or personal property, pays money
or renders services, or becomes obligated so to transfer
property, pay money or render services.

3697
3698
3699
3700
3701
3702 Section 5.103 Obsolete Information; Exempt Transactions
3703 (1) Except as authorized under subsection (2) no consumer

reporting agency shall make any consumer report containing any
of the following items of information:

3704
3705

(a) Bankruptcies which, from date of adjudication of the
most recent bankruptcy, antedate the report by more than
fourteen years.

3706
3707
3708

(b) Suits and judgments which, from date of entry,
antedate the report by more than seven years or until the
governing statute of limitations has expired, whichever is the
longer period.

3709
3710
371 1
3712

(c) Paid tax liens which, from date of payment, antedate
the report by more than seven years.

3713
3714

(d) Accounts placed for collection or charged to profit and
loss which antedate the report by more than seven years.

3715
3716

(e) Records of conviction of crime which, from date of
disposition, release, or parole, antedate the report by more
than seven years.

3717
3718
3719

(f) Any other adverse item of information which antedates
the report by more than seven years.

3720
3721

(2) The provisions of subsection (1) are not applicable in the
case of any consumer credit report to be used in connection
with

3722
3723
3724

(a) a credit transaction involving, or which may reasonably
be expected to involve, a principal amount of fifty thousand
dollars or more;

3725
3726
3727

(b) the underwriting of life insurance involving, or which
may reasonably be expected to involve, a face amount of fifty
thousand dollars or more; or

3728
3729
3730
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3731 (c) the employment of any individual at an annual salary
3732 which equals or which may reasonably be expected to equal
3733 twenty thousand dollars or more.

Section 5.104 Investigative Consumer Reports; Notice to
Consumer

3734
3735

(1) A person may not procure or cause to be prepared an
investigative consumer report on any consumer unless it is clearly
and accurately disclosed to the consumer that an investigative
consumer report including information as to his character,
general reputation, personal characteristics, and mode of living,
whichever are applicable, may be made, and such disclosure is
made in a writing mailed, or otherwise delivered, to the
consumer, not later than three days after the date on which the
report was first requested, and includes a statement informing
the consumer of his right to request the additional disclosures
provided for under subsection (2) of this section; or the report is
to be used for employment purposes for which the consumer has
not specifically applied.

3736
3737
3738
3739
3740
3741
3742
3743
3744
3745
3746
3747
3748

(2) Any person who procures or causes to be prepared an
investigative consumer report on any consumer, shall, upon
written request made by the consumer within a reasonable period
of time after the receipt by him of the disclosure required by
subsection (1), make a complete and accurate disclosure of the
nature and scope of the investigation requested. This disclosure
shall be made in a writing mailed, or otherwise delivered, to the
consumer not later than five days after the date on which the
request for such disclosure was received from the consumer or
such report was first requested, whichever is the later.

3749
3750
3751
3752
3753
3754
3755
3756
3757
3758

(3) No person may be held liable for any violation of
subsection (1) or (2) of this section if he proves by a
preponderance of the evidence that at the time of the violation
he maintained reasonable procedures to assure compliance with
subsections (1) and (2).

3759
3760
3761
3762
3763

Section 5.105 Duty of Agency to Ascertain Purpose and
Maintain A ccuracy

3764
3765

(1) Every consumer reporting agency shall maintain reason-
able procedures designed to avoid violations of section 5.103 and
to limit the furnishing of consumer reports to the purposes listed
under section 5.102. These procedures shall require that prospec-
tive users of the information identify themselves, certify the

3766
3767
3768
3769
3770
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3771 purposes for which the information is sought, and certify that
the information will be used for not other purpose. Every
consumer reporting agency shall make a reasonable effort to
verify the identity of a new prospective user and the uses
certified by such prospective user prior to furnishing such user a
consumer report. No consumer reporting agency may furnish a
consumer report to any person if it has reasonable grounds for
believing that the consumer report will not be used for a purpose
listed in section 5.102.

3772
3773
3774
3775
3776
3777
3778
3779
3780 (2) Whenever a consumer reporting agency prepares or dissem-

inates a consumer report it shall follow reasonable procedures to
assure maximum possible accuracy of the information concerning
the individual about whom the report relates.

3781
3782
3783

Section 5.106 Government Agencies: Identifying Information3784
Notwithstanding the provisions of section 5.102, a consumer

reporting agency may furnish identifying information respecting
any consumer, limited to his name, address, former addresses,
places of employment, or former places of employment, to a
governmental agency.

3785
3786
3787
3788
3789

Section 5.107 Disclosures to Consumer3790
Every consumer reporting agency shall, upon request and

proper identification of any consumer, clearly and accurately
disclose to the consumer:

3791
3792
3793

(1) The nature, contents and substance of all information,
except medical information, in its files on the consumer at the
time of the request.

3794
3795
3796

(2) The sources of the information; except that the sources of
information acquired solely for use in preparing an investigative
consumer report and actually used for no other purpose need not
be disclosed; provided, that in the event an action is brought
pursuant to section 5.116 such sources shall be available to the
plaintiff under appropriate discovery procedures in the court in
which the action is brought.

3797
3798
3799
3800
3801
3802
3803

(3) The recipients of any consumer report oit the consumer
which it has furnished for employment purposes within the two
year period preceding the request, and for any other purpose
within the six-month period preceding the request.

3804
3805
3806
3807

Section 5.108 Conditions for Disclosure; Limitation on Rem-3808
edy

(1) A consumer reporting agency shall make the disclosures
3809
3810
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required under section 5.107 during normal business hours and
on reasonable notice.

3811
3812

(2) The disclosures required under said section 5.107 shall be
made to the consumer

3813
3814

(a) in person if he appears in person and furnishes proper3815
identification; or3816

(b) by telephone if he has made a written request, with3817
proper identification, for telephone disclosure and the toll
charge, if any, for the telephone call is prepaid by or charged

3818
3819

directly to the consumer.3820
(3) Any consumer reporting agency shall provide trained

personnel to explain to the consumer any information furnished
to him pursuant to section 5.107.

3821
3822
3823

(4) The consumer shall be permitted to be accompanied to
one other person of his choosing, who shall furnish reasonable
identification. A consumer reporting agency may require the
consumer to furnish a written statement granting permission to
the consumer reporting agency to discuss the consumer’s file in
such person’s presence.

3824
3825
3826
3827
3828
3829

(5) Except as provided in sections 5.114 and 5.115, no
consumer may bring any action or proceeding in the nature of
defamation, invasion of privacy, or negligence with respect to the
reporting of information against any consumer reporting agency,
any user of information, or any person who furnishes informa-
tion to a consumer reporting agency, based on information
disclosed pursuant to sections 5.107 or 5.113 except as to false
information furnished with malice or willful intent to injure such
consumer.

3830
3831
3832
3833
3834
3835
3836
3837
3838

Section 5.109 Disputed Information; Deletion3839
(1) If the completeness or accuracy of any item of informa-

tion contained in his file is disputed by a consumer, and such
dispute is directly conveyed to the consumer reporting agency by
the consumer, the consumer reporting agency shall within a
reasonable period of time reinvestigate and record the current
status of that information unless it has reasonable grounds to
believe that the dispute by the consumer is frivolous or
irrelevant. If after such reinvestigation such information is found
to be inaccurate or can no longer be verified, the consumer
reporting agency shall promptly delete such information. The
presence of contradictory information in the consumer’s file shall

3840
3841
3842
3843
3844
3845
3846
3847
3848
3849
3850
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3851 not in and of itself constitute reasonable grounds for believing
the dispute is frivolous or irrelevant.3852

(2) If the reinvestigation does not resolve the dispute, the
consumer may file a brief statement setting forth the nature of
the dispute.

3853
3854
3855

(3) Whenever a statement of a dispute is fded, unless there is
reasonable grounds to believe that it is frivolous or irrelevant, the
consumer reporting agency shall, in any subsequent consumer
report containing the information in question, clearly note that it
is disputed by the consumer and provide either the consumer’s
statement or a clear and accurate summary thereof.

3856
3857
3858
3859
3860
3861
3862 (4) Following any deletion of information which is found to

be inaccurate or whose accuracy can no longer be verified or any
notation as to disputed information, the consumer reporting
agency shall, at the request of the consumer, furnish notification
to any person specifically designated by the consumer who has
within two years prior thereto received a consumer report for
any other purpose, which contained the deleted item or disputed
information that the item has been deleted or forward to him a
copy of the statement or summary provided for in subsection (1)
or (2). The consumer reporting agency shall clearly and conspicu-
ously disclose to the consumer his rights to make such a request.
Such disclosure shall be made at or prior to the time the
information is deleted or the consumer’s statement regarding the
disputed information is received.

3863
3864
3865
3866
3867
3868
3869
3870
3871
3872
3873
3874
3875

Section 5.110 Charges for Disclosure and Corrections3876
A consumer reporting agency shall make all disclosures

pursuant to section 5.107 and furnish all consumer reports
pursuant to subsection (4) of section 5.109 without charge to the
consumer if, within thirty days after receipt by such consumer of
a notification pursuant to section 5.113 or notification from a

debt collection agency affiliated by contract or corporate
relationship with such consumer reporting agency stating that the
consumer’s credit rating may be or has been adversely affected,
the consumer makes a request under section 5.107 or subsection
(4) of section 5.109, otherwise, the consumer reporting agency
may impose a reasonable charge on the consumer for making
disclosure to such consumer pursuant to section 5.107 the charge
for which shall be indicated to the consumer prior to making
disclosure; and for furnishing notifications, statements, or sum-

3877
3878
3879
3880
3881
3882
3883
3884
3885
3886
3887
3888
3889
3890
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Maries, to a person designated by the consumer pursuant to
subsection (4) of section 5.109 the charge for which shall be
indicated to the consumer prior to furnishing such information
and shall not exceed the charge that the consumer reporting
agency would impose on each designated recipient for a
consumer report except that no charge may be made for
notifying such persons of the deletion of information which is
found to be inaccurate or which can no longer be verified.

3891
3892
3893
3894
3895
3896
3897
3898

Section 5.111 Public Record Information3899
A consumer reporting agency which furnishes a consumer

report for employment purposes and which for that purpose
compiles and reports items of information on consumers which
are matters of public record and are likely to have an adverse
effect upon a consumer’s ability to obtain employment shall at
the time such public record information is reported to the user of
such consumer report, notify the consumer of the fact that
public record information is being reported by the consumer
reporting agency, together with the name and address of the
person to whom such information is being reported; or maintain
strict procedures designed to insure that whenever public record
information which is likely to have an adverse effect on a
consumer’s ability to obtain employment is reported it is
complete and up to date. For purposes of this section, items of
public record relating to arrests, indictments, convictions, suits,
tax liens and outstanding judgments shall be considered up to
date if the current public record status of the item at the time of
the report is reported. Nothing contained in this section shall
permit the use of public record information or otherwise
prohibited by section 5.103.

3900
3901
3902
3903
3904
3905
3906
3907
3908
3909
3910
3911
3912
3913
3914
3915
3916
3917
3918
3919

Section 5.112 Verification of Adverse Information3920
Whenever a consumer reporting agency prepares an investiga-

tive consumer report, no adverse information in the consumer
report, other than information which is a matter of public
record, may be included in a subsequent consumer report unless
such adverse information has been verified in the process of
making such subsequent consumer report, or the adverse infor-
mation was received within the three month period preceding the
date the subsequent report is furnished.

3921
3922
3923
3924
3925
3926
3927
3928

Section 5.113 Notice to Consumer of Advance Action3929
(1) Whenever credit or insurance for personal, family, or3930
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3931 household purposes, or employment involving a consumer is
denied or terminated or the charge for such credit or insurance is
increased either wholly or partly because of information con-
tained in a consumer report from a consumer reporting agency,
the user of the consumer report shall so advise the consumer
against whom such adverse action has been taken and supply the
name and address of the consumer reporting agency making the
report. j

3932
3933
3934
3935
3936
3937
3938
3939 (2) Whenever credit for personal, family or household pur-'

poses involving a consumer is denied or the charge for such credit
is increased either wholly or partly because of information
obtained from a person other than a consumer reporting agency
bearing upon the consumer’s credit worthiness, credit standing,
credit capacity, character, general reputation, personal character-
istics, or mode of living, the user of such information shall,
within a reasonable period of time, upon the consumer’s written
request for the reasons for such adverse action received within
sixty days after learning of such adverse action, disclose the
nature of the information to the consumer. The user of such
information shall clearly and accurately disclose to the consumer
his right to make such written request at the time such adverse
action is communicated to the consumer.

3940
3941
3942
3943
3944
3945
3946
3947
3948
3949
3950
3951
3952

(3) No person shall be held liable for any violation of this
section if he proves by a preponderance of the evidence that at
the time of the alleged violation he maintained reasonable
procedures to assure compliance with the provisions of subsec-
tions (1) and (2).

3953
3954
3955
3956
3957
3958 Section 5.114 Civil Damages
3959 Any consumer reporting agency or user of information which

willfully fails to comply with any requirement imposed under
sections 5.101 to 5.113 inclusive, with respect to any consumer
shall be liable to that consumer in an amount equal to the sum

3960
3961
3962
3963 of

(1 any actual damages sustained by the consumer as a result
of the failure;

3964
3965

(2) such amount of punitive damages as the court may allow;

and
3966
3967

(3) in the case of any successful action to enforce any liability
under this section, the costs of the action together with
reasonable attorney’s fees as determined by the court.

3968
3969
3970
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3971 Section 5.115 Civil Penalties
Any consumer reporting agency or user of information which

is negligent in failing to comply with any requirement imposed
under sections 5.101 to 5.113 inclusive, with respect to any
consumer shall be liable to that consumer in an amount equal to
the sum of any actual damages sustained by the consumer as a
result of the failure and together with, in the case of any
successful action to enforce any liability under this section, the
costs of the action and reasonable attorney’s fees as determined
by the court. The remedies provided hereunder shall not be
exclusive.

3972
3973
3974
3975
3976
3977
3978

13979
3980
3981
3982 Section 5.116 Limitation on Actions
3983 An action to enforce any liability created under sections 5.101

through 5.115 inclusive, may be brought in any court of
competent jurisdiction, within two years from the date on which
the liability arises, except that where a defendant has materially
and willfully misrepresented any information required to be
disclosed to an individual and the information so misrepresented
is material to the establishment of the defendant’s liability to
that individual the action may be brought at any time within two
years after discovery by the individual of the misrepresentation.

3984
3985
3986
3987
3988
3989
3990
3991

Section 5.117 Obtaining Report on False Pretenses; Criminal
Penalty

3992
3993

Any person who knowingly and willfully obtains information
relative to a consumer from a consumer reporting agency under
false pretenses shall be punished by a fine of not more than five
thousand dollars or by imprisonment for not more than one year,
or both.

3994
3995
3996
3997
3998

Section 5.118 Unlawful Access; Criminal Penalty3999
Any officer or employee of a consumer reporting agency who

knowingly and willfully provides information concerning an
individual from the agency’s files to a person not authorized to
receive that information shall be punished by a fine of not more
than five thousand dollars or by imprisonment for not more than
one year, or both.

4000
4001
4002
4003
4004
4005

ARTICLE 6
DEBT COLLECTION

4006
4007
4008

This Article applies to conduct and practices in connection
with the collection or enforcement of claims and security

4009
4010

Section 6.101 Applicability
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4011 interests arising from consumer credit transactions. Nothing in
this Article shall be construed to amend or nullify any law with
respect to the licensing and other regulation of persons engaged
in the business of debt collection.

4012
4013
4014
4015 COMMENT
4016 This Article represents an assimilation into a master set of

standards of the debt collection provisions of Chapters 93 and
93A and the regulations of the Banking Commission under the
various credit statutes. Under present law, violations of any of
these standards, together with those of the FTC with respect to
collection practices, invokes the penalty provisions of Chapter
93A. For reasons of internal consistency and uniformity, the
alternative recommended by this draft is to use the basic penalty
provisions of Article 8 which are applicable to all violations of
the Act.

4017
4018
4019
4020
4021
4022
4023
4024
4025
4026 Section 6.102 Definitions: “Claim”; “Debt Collector”
4027 (1) “Claim” as used in this Article means any account,

obligation, judgment, or security interest against a consumer or
the property of a consumer arising from a consumer transaction.

4028
4029
4030 (2) “Debt collector” as used in this Article means any person

engaging or aiding directly or indirectly in enforcing claims and
includes creditors and their agents when they are so acting. The
term does not include attorneys admitted to the practice of law.

4031
4032
4033

Section 6.103 Practice ofLaw by Debt Collectors4034
4035 The practice of law by any debt collector, not a licensed

attorney, in the attempted collection or enforcement of any
claim is prohibited. Without limiting the general application of
the foregoing, the following conduct is a violation of this
Section:

4036
4037
4038
4039

(a) performance of legal services, provision of legal advice4040
or making of a false representation or false implication that4041

4042 any person is an attorney;
(b) solicitation of assignments of claims for the purpose of4043

4044 suit or at the instigation of an attorney;
(c) institution of judicial proceedings on behalf of another4045

4046 person;
(d) any communication with a consumer in the name of an4047

attorney or upon stationery or other written matter bearing an4048
4049 attorney’s name, or

(e) any demand for or payment of money constituting a4050
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4051 share of compensation for services performed or to be
performed by an attorney in collection of a claim.4052

4053 Section 6.104 Threats or Coercion
4054 No debt collector shall enforce or attempt to enforce any

claim by means of any threat or attempt to coerce. Without
limiting the general application of the foregoing, the following
conduct is a violation of this Section:

4055
4056
4057
4058 (a) the use, or expressed or implicit threat of use, of

violence or other criminal means, to cause harm to a person,
reputation, or property;

4059
4060
4061 (b) the accusation or threat to accuse any person of fraud,
4062 crime or conduct which, if true, would tend to disgrace a

person or in any way subject him to ridicule or the contempt of
society;

4063
4064
4065 (c) false accusations or the threat to make accusations that

a consumer is willfully refusing to pay a just claim;4066
4067 (d) to threaten to sell or assign to another a claim with an

attending representation or implication that the result of such
a sale or assignment would be that the consumer would lose
any defense to the claim, or would be subjected to harsh,
vindictive, or abusive collection attempts;

4068
4069
4070
4071
4072 (e) to threaten that non-payment of a claim will result in

the arrest of any person or the seizure, garnishment, attach-
ment, or sale of any property or wages of any person without
a court order permitting such action; or

4073
4074
4075
4076 (f) to threaten to take any action prohibited by this Act or

any other law regulating the conduct of debt collectors.
Section 6.105 Harassment; Abuse

4077
4078
4079 No debt collector shall engage in conduct the natural

consequence of which is to oppress, harass, or abuse any
consumer. Without limiting the general application of the
foregoing, the following conduct is a violation of this Section:

4080
4081
4082
4083 (a) use of profane or obscene language or language the

natural consequence of which is to abuse the hearer or reader;4084
4085 (b) communicating with any person in connection with the

collection of a claim without clearly and conspicuously
disclosing the true identity of the collector making the
communication;

4086
4087
4088
4089 (c) causing expense to any person in the form of long

distance telephone tolls, telegram fees, or other charges4090
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4091 incurred through the use of a medium of communication, by
concealment of the true purpose of the notice, letter, message,
or communication;

4092
4093
4094 (d) causing a telephone to ring or engaging any person in

telephone conversation repeatedly or continuously, or at
unusual times or at times or places known to be inconvenient;

4095
4096
4097 (e) communicating directly with an alleged consumer

debtor after notification from an attorney representing the
consumer that all further communication should be directed
to that attorney; or

4098
4099
4100
4101 (f) to threaten any action which the collector in the usual

course of business does not, in fact, take.4102
Section 6.106 Unreasonable Publication4103

4104 (1) No debt collector shall unreasonably publicize or com-
municate information relative to any claim or consumer. Without
limiting the general application of the foregoing, the following
conduct is a violation of this Section:

4105
4106
4107

(a) communication of, or the threat or implication of an
intent to communicate, information relating to a claim or the
existence of a possible claim to an employer of the consumer
or to any agent or employee of an employer of the consumer;

4108
4109
4110
4111

(b) communication of, or the threat or implication of an
intent to communicate, information relating to a claim to any
person other than the person who might reasonably be
expected to be liable therefore, except with the written
permission of the consumer debtor. The provisions of this
paragraph shall not prohibit notice to the consumer debtor of
the fact that the collector may report a debt or alleged debt to
a credit reporting agency or engage an agent or an attorney tor
the purpose of collecting the claim; or

4112
4113
4114
4115
4116
4117
4118
4119
4120

(c) use of any form of communication to the consumer
which ordinarily may be seen by other persons, that displays
or conveys any information about the consumer other than
the name address, and phone number of the debt collector.
(2) The filing of a claim through lawful judicial processes or

4121
4122
4123
4124
4125

the factual report of information relating to a claim to a credit
reporting agency or another creditor who requested such
information is not a violation of this Section.

4126
4127
4128

Section 6.107 False, Deceptive, or Misleading Representations
No debt collector shall use any false, deceptive, or misleading

4129
4130
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4131 representation or means to enforce or attempt to enforce claims
or to obtain information concerning consumers. Without limiting
the general application of the foregoing, the following conduct is
a violation of this Section:

4132
4133
4134
4135 (a) use of any name, while engaging in debt collection,

other than the true name of the debt collector:4136
4137 (b) failure to clearly disclose in all communications made

to enforce or attempt to enforce or collect a claim or to obtain
or attempt to obtain information about a consumer, that the
debt collector is attempting to enforce or collect a claim, and
that any information obtained will be used for that purpose;

4138
4139
4140
4141
4142 (c) any false representation or false implication that the

debt collector has in his possession information or something
of value for the consumer;

4143
4144
4145 (d) failure to clearly disclose the name and full business

address of the person to whom the claim has been assigned for
collection, or to whom the claim is owed, at the time of
making any demand for payment or other satisfaction;

4146
4147
4148
4149 (e) any false representation or false implication of the

character, extent, or amount of a claim against a consumer or
of its status in any legal proceedings;

4150
4151
4152 (f) any false representation or false implication that any

debt collector is vouched for, bonded by, affiliated with or an
instrumentality, agent, or official of this State or any other
state or the Federal government or any local government; or

4153
4154
4155
4156 (g) use or distribution or sale of any written communica-

tion which simulates or is falsely represented to be a document
authorized, issued, or approved by a court, an official or any
other governmental or public authority, or which creates a
false impression about its source, authorization, or approval;

4157
4158
4159
4160

(h) any representation that a failure of the consumer to
satisfy a claim may cause the amount of the claim to be
increased by the addition of an attorney’s fee, an investigation
fee, a service fee, or any other fee or charge when such fee or
charge is not authorized by this Act;

4161
4162
4163
4164
4165
4166 (i) any false representation or false implication about the

status or true nature of or the services rendered by the debt
collector or his business;

4167
4168
4169 (j) any false representation or false implication that a claim

may be enforced without resort to legal process;4170
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4171 (k) any false representation or false implication that a claim
may be enforced by legal process without prior notice and
hearing from the consumer.

4172
4173
4174 Section 6.108 Unfail or Unconscionable Means
4175 No debt collector shall use unfair or unconscionable means to

enforce or attempt to enforce any claim. Without limiting the
general application of the foregoing, the following conduct is a
violation of this Section:

4176
4177
4178
4179 (a) seeking or obtaining any written statement, waiver, or

acknowledgment in any form that purports to affirm a debt
discharged in bankruptcy, to acknowledge a debt barred by a
statute of limitations, to waive or diminish an exemption from
attachment, seizure, levy, or execution or to waive or diminish
any other legal benefit to the consumer;

4180
4181
4182
4183
4184

(b) increasing any liability of the consumer unless expressly
allowed by law and made intelligently, knowingly, and
voluntarily by the consumer after a complete and conspicuous
disclosure by the debt collector;

4185
4186
4187
4188

(c) seeking or obtaining a statement in any form acknowl-
edging the receipt of a notice or disclosure or due performance
of an obligation of a merchant or of any other fact, if the debt
collector knows or has reason to know that the statement is
false, deceptive, or misleading; or

4189
4190
4191
4192
4193

(d) collecting or attempting to collect any finance or other
charge, fee or expense incidental to the principal obligation
unless the charge, fee, or expense is authorized by this Act.
Section 6.109 Communications Laws and Regulations
No debt collector shall use, distribute, sell, or prepare for use

4194
4195
4196
4197
4198

any communication that violates or fails to conform to any laws
or regulations, Federal or State, governing the use of any means
or medium of communication.

4199
4200
4201

Section 6.110 Access of Consumer to File4202
The debt collector, upon request and proper identification of

the consumer shall
4203
4204

(a) allow the consumer to inspect all papers or copies in its
possession which bear the signature of the consumer; and

(b) allow the consumer to inspect all ledgers or similar
accountings regarding the claim which are in the possession of
the debt collector; and

4205
4206
4207
4208
4209

(c) clearly and accurately disclose to the consumer the4210
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421 1 nature, substance, and sources of all information in its
4212 possession regarding the claim.
4213 Section 6.111 Violations of This Article
4214 Any violation of a provision of this Article is subject to the

provisions on liability in Article 8.4215
4216 ARTICLE 7

ENFORCEMENT OF CREDIT OBLIGATION4217
4218
4219 This Article applies to actions and other proceedings brought

by creditors to enforce rights claimed to arise from consumer
credit transactions. It does not apply to foreclosure or similar
proceedings brought to enforce security interests in real proper-
ty.

4220
4221
4222
4223
4224 COMMENT
4225 The first sentence is descriptive. The intent is to define the

content of this Article (or Part) only. The second sentence
clarifies that none of these provisions is designed to displace
existing provisions with respect to liens, mortgages* and other
interests in land.

4226
4227
4228
4229
4230 Section 7.102 Unenforceable Rights or Obligations
4231 (1) There is no right or obligation enforceable by action

against the consumer arising from any term of an agreement,
charge, process, act, practice, or other conduct which is in
violation of the provisions of this Act.

4232
4233
4234
4235 (2) Any consumer credit transaction in which the rate of

finance charge exceeds eighteen (18) per cent per year is void and
unenforceable if, at the time the transaction was entered into,
the creditor was not duly licensed to engage in the business of
extending consumer credit in accordance with the provisions of
this Act.

4236
4237
4238
4239
4240
4241 (3) No person required to be licensed in accordance with the

provisions of this Act in order to engage in the business of
arranging or extending consumer credit, taking assignments of
and undertaking direct collection of payments from or enforce-
ment of rights against consumers arising from credit transactions,
or debt collection shall have the benefit of any provision of this
Article or other law with respect to the enforcement of consumer
obligations unless that person is duly licensed at the time a claim
is filed.

4242
4243
4244
4245
4246
4247
4248
4249

Section 7.101 Applicability
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COMMENT
4250 Sub (1) states the general rule, well established in the present
425 1 statutes, that illegal conduct is unenforceable. Sub (2) effectuates
4252 the present policy of §llO of Ch. 140 with respect to small
4253 loans; since the Act abolishes the existing separate licensing
4254 standards, the 18% rate has been selected as the cut-off. Sub (3)
4255 is intended to encourage compliance with the relaxed licensing
4256 standards of the Act; if, at the time judicial recognition of a
4257 claim is sought, the claimant is not duly licensed, enforcement is
4258 to be denied. Consistent with Section 7.1, infra, this section does
4259 not require that licensing be pleaded or proven unless the lack of
4260 it is raised as an affirmative defense.
4261 Section 7.103 Accrual of Action; Limitations
4262 (1) Except as otherwise provided in this Act, no cause of
4263 action shall accrue in favor of the creditor with respect to a
4264 consumer credit transaction except by reason of the default of
4265 the consumer. Upon default the creditor shall be entitled to
4266 recover in an action the amount which the consumer would have
4267 been entitled to pay, on the date the action was brought, upon
4268 prepayment in full of the total obligation pursuant to Section
4269 2. .As of the date an action is brought, no further finance or
4270 other charge shall apply to the unpaid balance of the obligation,
4271 unless otherwise agreed to by the consumer in settlement of the
4272 claim, except the rate of interest applicable generally to
4273 judgments.
4274 (2) An action by the creditor with respect to the obligation of
4275 the consumer pursuant to a consumer credit creditor shall give
4276 another notice before bringing an action or proceeding against
4277 the collateral with respect to the subsequent default, but no
4278 notice is required in connection with a subsequent default, if
4279 within the period commencing on the date of the consumer
4280 credit transaction subject to this section and the date of the
428 1 subsequent default, the consumer has cured a default after notice
4282 three or more times.
4283 (3) The notice shall be in writing and shall be given to the
4284 consumer ten (10) days or more after the default. Tire notice
4285 shall conspicuously state the rights of the consumer upon default
4286 in substantially the following form:
4287 The heading shall read: “Rights of Defaulting Consumer Under
4288 the Massachusetts Consumer Credit Act.” The body ol the notice
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shall read; “You may cure your default in (describe transaction
in a manner enabling the consumer to identify it) by paying to
(name and address of creditor) (amount due) before (date which
is at least twenty-one (21) days after notice is mailed or
delivered. If you pay this amount within the time allowed, you
are no longer in default and may continue on with the
transaction as though no default had occurred.

4289
4290
4291
4292
4293
4294
4295
4296 “If [the creditor] takes possession of the collateral, if any,

you may get it back by paying the full amount of transaction
may be brought in any court of competent jurisdiction before
the expiration of four years from the default of the consumer.

4297
4298
4299
4300 COMMENT
4301 Sub (1) limits the triggering incidents for normal claims to

default as defined in Section 7.104. The exception in the opening
clause is for equitable or other extraordinary relief as may be
appropriate, e.g., reformation because of a mistake, declaratory
relief, etc. The second sentence, consistent with the provision in
Article 2 on prepayment, requires the computation ofrebates of
unearned interest (and other charges such as insurance premiums)
as of the date the action is brought. The third sentence declares
the governing interest rate from that date to be that applicable
for judgments as amended from time to time, subject to agreed
settlements which might provide otherwise.

4302
4303
4304
4305
4306
4307
4308
4309
4310
4311
4312 Sub (2) declares UCC §2.725 to be the applicable statute of

limitation for consumer credit.4313
4314 Section 7.104 Default; Notice ofRight to Cure Default
4315 (1) A term in a writing evidencing a consumer credit

transaction which defines default is enforceable only to the
extent that the default is material and consists of the failure of
the consumer to make one or more payments as required by the
agreement or the occurrence of an event which substantially
impairs the value of the collateral, if any.

4316
4317
4318
4319
4320
4321 (2) After a default by a consumer under a consumer credit

transaction, the creditor may not bring an action against the
consumer or proceed against the collateral until he gives the
consumer the notice described in this section. The notice so
required shall be deemed to be delivered when delivered to the
consumer or when mailed to the consumer’s address last known
to the creditor. If a consumer cures a default after receiving

4322
4323
4324
4325
4326
4327
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4328 notice and again defaults, the your debt plus any reasonableexpenses incurred by the said creditor if you make the required
payment within twenty (20) days after [the creditor ] takespossession.”

4329
4330
4331

Section 7.105 Consumer’s Right to Cure Default4332
(1) During the twenty-one (21) day period after a delivery of

the notice required by section 7.104, the creditor may not,
because of that default, accelerate the unpaid balance of the
obligation, bring action against the consumer, or proceed against
any collateral.

4333
4334
4335
4336
4337
4338 (2) Unless the creditor has first notified the consumer that he

has elected to accelerate the unpaid balance of the obligation
because of default, brought action against the consumer, or
proceeded against the collateral, the consumer may cure a default
consisting of a failure to pay money by tendering the amount of
all unpaid sums due at the time of tender, without acceleration,
plus any unpaid delinquency or deferral charges. Cure shall
restore the consumer to all rights under the agreement as though
the defaults cured had not occurred, subject to the provisions of
subsection (2) of Section 7.1 04.

4339
4340
4341
4342
4343
4344
4345
4346
4347

COMMENT4348
§ §7.104 and 7.105 recite virtually verbatim Chapter 629 of

the 1973 Laws which amended Chapters 255, 2558 and 255D.
Those sections do, however, extend the provisions on default,
notice of cure and right to cure to unsecured creditors as well as
secured on a theory of equal treatment.

4349
4350
4351
4352
4353

Section 7.106 Pleading: Proof4354
(1) In an action brought by the creditor arising from a

consumer credit transaction, the complaint shall set forth
specifically (a) the facts constituting the default of the consumer,
(b) the opportunity extended the consumer to cure the default
and the lack of any such cure, (c) the amount which the creditor
is claiming and the computations by which that amount was
determined; and, shall be accompanied by an accurate copy of
the writing evidencing the transaction.

4355
4356
4357
4358
4359
4360
4361
4362

(2) No default judgment shall be entered in the action in favor
of the creditor unless, in addition to any other requirement of
rules of procedure, specific competent evidence shown by
testimony within the personal knowledge ot an affiant or witness
is adduced showing that the creditor is entitled to the relief
sought in the action.

4363
4364
4365
4366
4367
4368
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4369 COMMENT
4370 Sub (1) requires more specificity in pleading than that

required by Rule 8 of the new Rules of Civil Procedure. It is
essentia], however, considering the high rate of default in credit
transactions, to enable the court to have the necessary informa-
tion to enter a judgment in the proper amount. Sub (2) enacts
the substance of the new Rule 55(b).

4371
4372
4373
4374
4375
4376
4377 Notwithstanding any other provision of law, an action by a

creditor arising from a consumer credit transaction may be
brought only in the county in which the consumer resides at the
commencement of the action, or, if the obligation is secured by
an interest in real property, in the county in which the real
property is located. If the county or the consumer’s residence has
changed, the consumer upon motion may have the action
removed to the county of his or her current residence as a matter
of right. If the papers offered for filling in the action do not
comply with this section, they shall not be accepted by the Clerk
of the court. Any order or other process issued by the court in an
action brought in violation of this section is void.

4378
4379
4380
4381
4382
4383
4384
4385
4386
4387
4388

COMMENT4389
This is a venue provision only and does not affect jurisdic-

tional requirements for service of process, etc. It is narrower than
§ § 1 and 2 of Chapter 223 in that it does not allow the action to
be brought in the county of the creditor’s place of business or, in
the case of trustee process in the District Court, where the
Trustee resides or does business. It is necessary, however, in light
of the recurring abuse of bringing actions in a county other than
the consumer’s residence.

4390
4391
4392
4393
4394
4395
4396
4397
4398 Section 7.108 Attachment or Trustee Process Before Judg-

ment Prohibited4399
.4400 Except as provided in Section 7.109 with respect to property

in which a credit security interest exists and except in the case of
foreign attachment, prior to entry of* final judgment a creditor
may not, in an action against a consumer arising from a consumer
credit transaction, attach any property of the consumer, whether
by Trustee process or otherwise.

4401
4402
4403
4404
4405
4406 COMMENT
4407 This Section is narrower than Rules 4.1 or 4.2 of the new

Rules of Civil Procedure (see also SJC Rules 3.26 and 3.27) in4408

Section 7.107 Venue
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4409 that it generally forbids any judicial encumbrance of the
consumer’s property prior to final judgment. The only exception
is in the case of foreign attachment (or trustee process), i.e.,
where the consumer is out of the Commonwealth.

4410
4411
4412

Section 7.109 Set-Offof Funds in Deposit Prohibited4413
No creditor shall apply any funds of a consumer held for any

purpose by the creditor in order to satisfy an indebtedness arising
from a consumer credit transaction unless such action was
previously authorized by the consumer in a separately signed
writing wherein the consumer authorizes the creditor holding
funds on deposit to periodically deduct all or a portion of a
credit indebtedness from the deposit account; provided, however,
that such deduction shall not be taken with respect to a disputed
item if the consumer so requests and that such authorization is
revocable at will by the consumer. The written authorization
shall contain the following statement appearing conspicuously on
the face thereof: YOU DO NOT HAVE TO SIGN THIS
AUTHORIZATION TO OBTAIN CREDIT.

4414
4415
4416
4417
4418
4419
4420
4421
4422
4423
4424
4425
4426

COMMENT4427
Section 7.109 re-enacts almost verbatim the provisions of

Chapter 356 of the 1974 laws (§6C of Ch. HOC). It extends
these provisions somewhat in that it applies to all consumer
credit indebtedness rather than that pursuant to credit cards. It
applies to both time (savings) and demand (checking) deposits
but does not apply to specific pledges of propety as commonly
encountered with pawnbrokers, passbook savings loans, etc. The
exception for automatic deductions has been preserved it
revocable at will.

4428
4429
4430
4431
4432
4433
4434
4435
4436

Section 7.110 Realization on Security Interests; Prior Hearing4437
(1) Subject to the provisions of this Article a secured creditor

under a consumer credit transaction may take possession ol

collateral. In taking possession the secured creditor under
consumer credit transaction may proceed without a prior hearing f.
only if a default has occurred and only if possession can be

obtained without use of force, without breach of peace, and,

unless the consumer consents to an entry at the time ol such

entry, without entry on property owned by or rented to the

4438
4439
4440
4441
4442
4443
4444
4445
4446 consumer.

(2) Except as provided in subsection (1) a creditor under a

consumer credit transaction may proceed against collateral only4447
4448



1975] HOUSE - No. 1641 113

after a prior hearing. In any proceeding where possession of the
collateral is part of the relief sought, no court shall allow a
secured creditor to take possession of collateral until the right of
the creditor to take possession has been determined at a hearing
at which the consumer has an opportunity to be heard having
been notified in writing of said hearing at least seven (7) days in
advance thereof.

4449
4450
4451
4452
4453
4454
4455

(3) The consumer under a secured consumer credit transac-
tion may redeem the collateral from the creditor at any time
within twenty (20) days of the creditor’s taking possession of the
collateral, or thereafter until the creditor has either disposed of
the collateral, entered into a contract for its disposition, or
gained the right to retain the collateral in satisfaction of the
consumer’s obligation.

4456
4457
4458
4459
4460
4461
4462

(4) The creditor may, after gaining possession, sell or other-
wise dispose of the collateral. Unless displaced by the provisions
of this Article, the rights and obligations of the parties, including
the redemption and disposition of the collateral shall be governed
by the provisions of Part 5 of Article 9 of the Uniform
Commercial Code.

4463
4464
4465
4466
4467
4468

COMMENT4469
This section recites verbatim further provisions of Chapter 629

of the 1973 Laws which amended Chapters 255, 2558 and 255D.
4470
4471

Section 7.111 Deficiency Claims Limited4472
(1) If, in connection with a consumer credit transaction which

involves an unpaid balance of three thousand dollars ($3,000) or
less at the time of default and which is secured by a
non-possessory security interest in consumer goods, the creditor
takes possession of or accepts surrender of the collateral, the
consumer shall not be liable for any deficiency. If the agreement
provides that the consumer is to obtain insurance protecting the
collateral against fire, theft, collision, or other hazards and
naming the creditor as loss payee and if, prior to the repossession
or surrender of the collateral, loss or damage occurs which would
give rise to insurance proceeds under the terms of the policy in
force, then nothing in this section shall be deemed to limit the
creditor’s rights to so much of the insurance proceeds as does not
exceed the fair market value of the collateral existing just prior
to the loss or damage and, if insurance as required by the
agreement is not in force at the time of the loss or damage,

4473
4474
4475
4476
4477
4478
4479
4480
4481
4482
4483
4484
4485
4486
4487
4488
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4489 nothing in this section shall be deemed to limit the creditor’s
rights in proceeding against any third party who is responsible for
the loss or damage in the name of the consumer or otherwise.
For the purposes of this section the unpaid balance of a
consumer credit transaction shall be that amount which the
consumer would have been required to pay upon pre-payment.

4490
4491
4492
4493
4494

(2) If the unpaid balance of the consumer credit transaction
at the time of default was three thousand dollars ($3,000) or
more, the creditor shall be entitled to recover from the consumer
the deficiency, if any, resulting from deducting the fair market
value of the collateral from the unpaid balance due and shall also
be entitled to any reasonable repossession and storage costs,
provided he has complied with all provisions of this Article.

4495
4496
4497
4498
4499
4500
4501

(3) In a proceeding for a deficiency, the fair market value of
the collateral shall be a question for the court to determine.
Periodically published trade estimates of the retail value of goods
shall, to the extent they are recognized in the particular trade or
business, be presumed to be the fair market value of the
collateral.

4502
4503
4504
4505
4506
4507
4508 COMMENT

This section recites almost verbatim the final provisions of
Chapter 629 of the 1973 Laws. It increases the $2,000 cut-off to
$3,000 in light of inflation and extends that standard to all other
credit transactions in the spirit of equal treatment.

4509
4510
4511
4512
4513 ARTICLE 8

CONSUMER REMEDIES AND ACTIONS4514
4515 Section 8.101 Remedies to be Liberally Administered
4516 (1) This Article applies to the rights and remedies of

consumers arising from violations of the provisions of this Act.
Nothing in this Act shall preclude consumers from pursuing other
rights and remedies with respect to consumer credit transactions,
whether established by decision or other law, in addition to those
provided.

4517
4518
4519
4520
4521

(2) The remedies provided by this Act shall be liberally
administered to the end that the consumer as the aggrieved party
shall be put in at least as good a position as if the creditor had
fully complied with this Act. In addition to any specific remedy
provided by this Act, the consumer is entitled to recover actual
damages, including incidental, consequential, and special
damages, notwithstanding any agreement to the contrary. Actual

4522
4523
4524
4525
4526
4527
4528
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damages may include damages for emotional destress or mental
anguish suffered, without regard to whether there is accompany-
ing physical injury.

4529
4530
4531

COMMENT4532
Sub (1) is aminly descriptive. The second sentence preserves

existing remedies which might also arise in the context of a credit
transaction, e.g., rescission, revocation of acceptance of goods,
etc. Sub (2) states a liberal policy to make consumers whole. The
second and third sentences specify the content of actual
damages.

4533
4534
4535
4536
4537
4538

Section 8.102 Jurisdiction: Limitations ofActions4539
(1) An action brought by a consumer to enforce liability

pursuant to this Act may be brought in any court of competent
jurisdiction within four (4) years from the date on which the
violation occurred, except that where the violation is wilful, the
action may be brought at any time within four (4) years from the
date on which the violation occurred or within two (2) years
after discovery by the consumer of the violation, whichever is
later.

4540
4541
4542
4543
4544
4545
4546
4547

(2) Any recovery to which the consumer is entitled under this
Act may be recovered whether or not the indebtedness of the
consumer is enforceable by action, may be set off against any
obligation of the consumer under the transaction, and may be
raised as a defense or counterclaim to any action arising from the
transaction in which the violation occurred without regard to the
limitations prescribed in subsection (1).

4548
4549
4550
4551
4552
4553
4554

COMMENT4555
Sub (1) confers appropriate jurisdiction and creates a four year

limitation parallel to that created for creditors in §7.103. An
exception is created for wilful violations by analogy to the case
law distinction for fraud as a continuing violation. Cf Ch. 260
§l2. Sub (2) provides that consumer damages are recoverable
without regard to an enforceable debt, and may be set off against
any claimed indebtedness, including by way of defense or
counterclaim when the four year period has run.

4556
4557
4558
4559
4560
4561
4562
4563
4564

(1) If the court finds, with respect to a consumer credit
transaction, that the agreement, any term or aspect of the
agreement, or any aspect or result of the transaction is
unconscionable, or that the agreement or transaction was

4565
4566
4567
4568

Section 8.103 Unconscionability



HOUSE - No. 1641 [January116

4569 induced, or enforced, or attempted to be enforced by un-
conscionable conduct, it may refuse to enforce the agreement or
term, or it may enforce the remainder of the agreement without
the unconscionable term, or it may so limit the application of
any unconscionable aspect of the agreement or transaction as to
avoid an unconscionable result.

4570
4571
4572
4573
4574

(2) Without limiting the scope of subsection (1), the court
may consider as pertinent to the issue of unconscionability

4575
4576

(a) that the creditor knew or had reason to know of the
inability of the consumer to adequately protect his interests
because of physical or mental infirmities, ignorance, illiteracy,
lack of education, lack of experience or sophistication, or
inability to understand the language in which the agreement
was written or the negotiations occurred and that he took
advantage of these or similar factors;

4577
4578
4579
4580
4581
4582
4583

(b) that at the time the agreement was made the creditor
knew or had reason to know of the inability of the consumer
to receive substantial benefits, or benefits reasonably
anticipated from the subject matter of the transaction;

4584
4585
4586
4587

(c) that the creditor knew or had reason to know at the
time the agreement was made that there was no reasonable
probability of payment in full of the obligation by the
consumer;

4588
4589
4590
4591

(d) that the natural effect of the term, act, or practice in
question is to cause consumers to misunderstand the true
nature of the transaction or their rights and duties;

4592
4593
4594

(e) that the terms of the transaction require the consumer
to encumber property of a value substantially more than that
of the immediate subject of the transaction;

4595
4596
4597

(f) that there existed, without economic justification, a
gross disparity between the price of the goods or services
which were the subject of the transaction and their value
measured by the price at which similar goods or services were;
readily obtainable by other consumers in this State, or by
other tests of true value;

4598
4599
4600
4601
4602
4603

(g) that the creditor contracted for or received, separate
charges for insurance or other benefits not directly related to
the transaction, with the effect of making the transaction,
considered as a whole, unconscionable;

4604
4605
4606
4607

(h) that the terms of the agreement include the waiver of4608
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V

4609 any consumer rights provided by this Act or other law;
4610 (i) that the writing purporting to evidence the obligation of
4611 the consumer contains terms or authorizes practices prohibited
4612 by law or public policy;
4613 (j) that the creditor has engaged, with respect to the
4614 consumer transaction, in unfair or deceptive acts or practices
4615 in violation of Chapter 93 Aof the General Laws; or
4616 (k) definitions or interpretations of unconscionability in
4617 statutes, regulations, rulings, and decisions of legislative,
4618 administrative, or judicial bodies in this State or elsewhere.
4619 With respect to violations of rules promulgated by the
4620 Administrator pursuant to Section 9.103,
4621 (a) proof of the use of any term of an agreement or of the
4622 commission of any act, practice, or conduct specifically
4623 prohibited as unconscionable by a rule of the Administrator is
4624 conclusive evidence that such act, practice, or conduct is
4625 unconscionable, and
4626 (b) upon proof of the use of any terms of an agreement or
4627 °f the commission of any act, practice, or conduct specifically
4628 prohibited by law or by a rule of the Administrator, other
4629 than one relating to unconscionability, the person who has
4630 used the term or has committed the act, practice, or conduct
4631 has the burden of establishing that it is not unconscionable in
4632 the circumstances of the particular case.
4633 (4) If it is claimed or appears to the court that the agreement,
4634 or any term or aspect of the agreement or any aspect or result of
4635 the transaction is or may be unconscionable or was or may have
4636 been induced, enforced, or attempted to be enforced by
4637 unconscionable conduct, the parties shall be afforded a reason-
4638 able opportunity to present evidence as to its setting, purpose,
4639 and effect to aid in making the determination.
,4640 COMMENT
4641 This section codifies the case law decisions around the country
4642 under the unconscionability provision of UCC, § 2-302. Most such
4643 decisions are in the context of consumer credit transactions.
4544 Section 8.104. Civil Liability
4645 (1) Unless otherwise specifically provided in this Act, any
4646 person subject to the requirements imposed by this Act who
4647 violates any provision with respect to any consumer is liable to
4648 such consumer in an amount equal to the sum of
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4649 (a) any actual damage sustained as a result of the violation;
4650 and
4651 (b) in an action other than a class action, the greater of
4652 either (i) twice the amount of the finance charge in connection

with the transaction or (ii) the amount of any finance charge
plus ten (10) per cent of the transaction total, except that the
liability under this subsection shall not be less than $lOO nor

4653
4654
4655
4656 greater than $ 1,000; and
4657 (c) in the case of any successful action to enforce liability
4658 under a provision of this Act, the costs of the action, together

with a reasonable attorney’s fee as determined by this court in4659
4660 accordance with the provisions of Section 8.108.
4661 (2) In a case of wilful violation of a provision of this Act, the

consumer may recover up to three but not less than two times
the amount in (1). The recovery provided by this subsection may
be awarded only in a private action seeking individual relief.

4662
4663
4664
4665 (3) Notwithstanding the provisions of subsections (1) and (2),

in the case of any violation which was part of a course of
conduct with respect to which a judgment, pursuant to Section
8.106, has been entered against a person subject to the
requirements of this Act, that person shall be liable only in an
amount equal to the sum of the amounts provided in (1) (a) and
(1) (c) in any affirmative action brought against that person by a
consumer.

4666
4667
4668
4669
4670
4671
4672
4673 COMMENT
4674 Standardizing the private remedies available under existing

statutes is probably the most difficult, if not the most con-
troversial, problem in the credit codification. Some of the
statutes (e.g. , Disclosure, Ch. 140 C; Credit Billing Errors, Ch. 93
C; and, Insurance Premium Financing, Ch 255 C, §23) allow a
minimum penalty in addition to providing for recovery under Ch.
93 A. Others (e.g.. Collection Practices, Ch. 93 §§2B and 49;
Home Solicitation Sales, Ch. 93, §4B; Credit Reporting, Ch. 93,
§6B; and, Liability for Credit Cards, Ch. 255, § 12 E) provide for

recovery under Ch. 93 A. Still other (Motor Vehicle Instalment
Sales, Ch. 255 B, §22; and Instalment Sales, Ch. 255 D, §29)
provide for forfeiture of the finance charge. §29 of Ch. 255 D
also allows that the entire agreement be declared void for
violations. And both 255 B (§25) and 255 D(§ 31) declare that
provisions of Ch. 140 C also apply which could mean that

4675
4676
4677
4678
4679
4680
4681
4682
4683
4684
4685
4686
4687
4688
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violations of those statutes are also subject to Ch. 93 A. Further,
the Small Loan Act has its own series of penalties. The
unanswered question is whether existing law authorizes the
aggregation of minimum penalties under the class action
authorization of Ch. 93 A, whether separate from or in addition
to the minimum $25 penalty (and possible triple damages) of Ch.
93 A itself. Credit grantors claim that the aggregation of penalties
for a large class is excessively punitive and hardly compensatory
in light of the lack of actual provable damages sustained with
many violations. On the other hand, consumer advocates claim
that, considering the inability of consumers to detect violations,
the existence of penalties alone does not sufficiently deter
creditors from seeking economic advantages gained by illegal
conduct affecting large classes of consumers.

4689
4690
4691
4692
4693
4694
4695
4696
4697
4698
4699
4700
4701
4702

Sections 8.104, 8.105, and 8.106 are recommended as a
compromise solution to this dilemma and should be studied
together. Section 8.104 provides an individual recovery for
violations of actual damages plus a minimum penalty, costs and
attorney’s fees, an approach validated by the recent federal
amendments to Truth in Lending. The penalty, which is
bracketed by a minimum of $lOO and a maximum of $l,OOO, is
the greater of either twice the finance charge or the total of the
finance charge plus 10% of the transaction total (the cash price,
or the amount financed in the case of loans, plus the finance and
other charges). This alternative approach is taken from that of
UCC §9-507 (1) and is recommended as preferable to the
“double the finance charge” formula of Ch. 140 C and federal
Truth in Lending because of its relationship with the cash price
or amount financed in the case of low finance charge
transactions. Compared to existing law, the effect of substituting
this standard penalty is to raise it in some instances but lower it
in others. This minimum penalty is not available to be aggregated
in class actions under §8.105. And, §8.106 provides for a qui
tam type recovery in lieu of class aggregation in order to provide
the necessary deterrence for wide scale abuses.

4703
4704
4705
4706
4707
4708
4709
4710
4711
4712
4713
4714
4715
4716
4717
4718
4719
4720
4721
4722
4723

Section 8.105. Class Actions4724
(1) An action may be maintained against a person subject to

the requirements of this Act by a consumer on his or her own
behalf as well as on behalf of the members of a class of
consumers similarly situated. In any such class action, the

4725
4726
4727
4728
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individual plaintiff(s) shall be entitled to recover a total of not
less than five thousand dollars ($5,000) nor more than then
thousand dollars ($10,000) as determined by the court. But the
relief available for the class shall not exceed the aggregate of
actual damages and other appropriate relief other than the
penalty provided in Section 8.104 (1) (b), which members of the
class would be entitled to recover in an individual action under
the provisions of this Act.

4729
4730
4731
4732
4733
4734
4735
4736
4737 (2) During the pendency and until the final determination of

an action under this section, the running of any period limitation
applicable to a claim within the purview of the relief requested or
granted in such action is tolled.

4738
4739
4740

COMMENT4741
See comment to Section 8.106.4742
Section 8.106. Private Enforcement of Public Interest Viola-4743

tions4744
(1) Except as otherwise provided in this section, any affected

consumer or any bona fide consumer protection organization,
whether or not actually damaged, may bring a civil action in the
appropriate Superior Court for a declaration that a person
subject to the requirements of this Act has engaged in a course of
conduct in violation of the requirements imposed by this Act, for
injuctive relief and for the relief provided in subsection (3) and
(4). For the purpose of this section, a consumer protection
organization is an organization which has as a purpose the
education, advancement, or protection of consumers or
consumer interests.

4745
4746
4747
4748
4749
4750
4751
4752
4753
4754
4755

(2) The person bringing an action under subsection (1) shall
allege all such courses of conduct by the person subject to the
requirements of this Act that are claimed to be in violation of
this Act and known to the person bringing the action. Such
action shall be brought in the name of and for the Common-
wealth as well as for the individual plaintiff. The person bringing
the action shall immediately give notice of the pendency thereof
to the Commonwealth by sending to the Administrator and to
the Attorney General of the Commonwealth by certified mail a
copy of the complaint together with a summary statement in
writing outlining the evidence and information in the possession
of the plaintiff material to the effective prosecution of the
action. A copy of the notice, with proof of mailing, shall be filed

4756
4757
4758
4759
4760
4761
4762
4763
4764
4765
4766
4767
4768
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with the court. If, within sixty days after notice, the Common-
wealth fails to file with the court a formal notice of its
intervention as co-plaintiff, or if it declines in writing to the
court to enter such action, the action may be carried on by the
person bringing it.

4769
4770
4771
4772
4773

(3) In the event that more than one civil action shall be
instituted pursuant to subsection (1) involving the same course of
conduct, the court shall determine in which case the plaintiff will
most effectively represent the position or positions adverse to the
defendant, and shall stay further proceedings in the other actions
until that case has been adjudicated; between two plaintiffs who
represent those positions equally well, the one who filed first
shall be preferred. If a person bringing such action or the
Commonwealth prevails in the action, the court may enjoin the
course of conduct and shall impose a civil liability on the person
subject to the requirements of this Act within the limitations
specified in subsection (4), of which amount not less than five
thousand dollars ($5,000) nor more than ten thousand dollars
($10,000) shall be awarded to the plaintiff and the balance if any
shall be awarded to the Administrator or on behalf of the
Commonwealth. No such civil penalty shall be awarded in any
other action with respect to the same course of conduct of the
person subject to the requirements of this Act occurring prior to
the time that the judgment imposing the penalty or enjoining
such conduct becomes final.
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(4) A person subject to the requirements of this Act shall be
liable in actions brought pursuant to this section for not less than
fifteen thousand dollars ($15,000) nor more than two hundred
thousand dollars ($200,000). In determining the amount of this
civil penalty, the court shall consider the resources of the
defendant, the number of persons adversely affected by the
course of conduct, the period of time over which the defendant
engaged in the course of conduct, and any affirmative action
taken by the defendant, prior to the filing of the suit, to achieve
compliance with the requirements of this Act. The court may
permit the defendant to pay the Commonwealth’s share of the
judgment in installments.
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(5) The remedies provided in this section may not be enforced
in a class action.

4806
4807
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COMMENT
4808 This section and the preceding section on class actions are
4809 recommended as the compromise solution to the existing
4810 93A/aggregation-of-minimum-penalties dilemma. Under section
48 11 8.105, class relief is confined to recovery for actual damages only
4812 and the governing of any such action is subject to standards of
4813 the new Rule 23. The only exception to this limitation to actual
4814 damages is the provision awarding the named plaintiffs a
4815 minimum recovery of $5,000, not to exceed $lO,OOO, the same
4816 amount the named plaintiff can recover for successful prosecu-
-4817 tion of a public interest action under section 8.106. The rationale
4818 for this increased award [ which is five to ten times the maximum
4819 penalty under §8.104 (1) (b)] is to (a) provide an incentive for
4820 bringing the broader based actions, and (b) to compensate the
4821 plaintiff for suffering the hardships of protracted litigation and
4822 exposing himself to liability for costs in the event of a loss on the
4823 merits. The plaintiff’s award should be the same in either action
4824 in order to prevent encouraging one over the other.
4825 Section 8.106, the public interest action based on a qui tam
4826 approach, is recommended as the deterrent consumer advocates
4827 seek to achieve maximum compliance without unduly penalizing
4828 creditors for violations which affect large classes of people. In
4829 that most violations of the Act will involve small, if any, provable
4830 actual damages, it is conceived that this section will be more
4831 important than that for class relief. The action has effects similar
4832 to class actions in that creditors found liable in public interest
4833 actions are not liable under § 8.104 (2) for individual penalties to
4834 any consumer affected by the violation held to constitute a
4835 course of conduct. They will, however, remain liable for any

4836 actual damages to any such person in individual actions.
4837 Intervention by the Commonwealth is permitted, but not
4838 mandated, for the purpose of extending an opportunity to assure
4839 that the action is maintained in the public interest. The
4840 difference in recovery between the named plaintiff’s award
4841 ($5,000 to $10,000) and the total possible award shall go to the
4842 Administrator whether or not there is intervention. Under Article
4843 9, the Administrator is entitled to apportion the Common-
4844 wealth’s share of the award among the consumers affected.
4845 Section 8.107. Injuctions: Restraining Orders
4846 (1) Whether or not there is a claim or a right to recover
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money or damages or there is an adequate remedy at law, and
irrespective of whether there is irreparable injury or any
individualized harm, any affected consumer or the Administrator
may bring a civil action in the appropriate Supperior Court to
restrain a person from violating this Act or any rule or regulation
promulgated pursuant thereto.
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(b) The plaintiff in an action under this section may apply to
the court for appropriate temporary relief against a respondent
pending final determination of the action. If the court finds,
after a hearing held upon notice to the respondent, that there is
reasonable cause to believe that the respondent is engaging, or is
threatening to engage or is likely to engage in conduct sought to
be restrained, it may grant a restraining order or preliminary
injuction or any other temporary relief it deems appropriate, and
may continue, modify or revoke the order at any time as the
interests of justice may require.
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COMMENT4863
This section merely codifies the inherent equitable powers in

the Superior Courts. See also new Rule 65.
4864
4865

Section 8.108. Litigation Expenses And Reasonable
Attorney’s Fees

4866
4867

(1) If a consumer protection organization prevails in an action
pursuant to section 8.106, or if a consumer prevails in any action
pursuant to this Act whether as an original claim, counterclaim,
or defense the person against whom judgment is rendered is liable
to the consumer or consumer protection organization in the
aggregate amount of the costs and expenses reasonably incurred
in connection with such action or proceeding, together with a
reasonable attorney’s fee for services furnished in connection
with such action or proceeding.
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(2) In determining the reasonableness of the award of
attorney’s fees pursuant to subsection (1), the court shall
consider, where relevant

4877
4878
4879

(a) the time required to prosecute or defend the action or4880
proceeding;4881

(b) the novelty and difficulty of the issues involved and the4882
skill requisite to properly conduct the cause;

(c) the customary fees in the area for similar services;
4883
4884

(d) whether the employment of the attorney in the4885
particular case will preclude his appearance for others;4886
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4887 (e) the contingency or certainty of the compensation;
4888 (f) the character of the employment, whether casual or for
4889 an established and constant client;
4890 (g) the extent to which the attorney has reasonably
4891 incurred costs and expenses in connection with the proceed-
-4892 ings;
4893 (h) the benefits to the client or the advantages to the public
4894 resulting from the services.
4895 (3) The court, in its discretion, may render judgment for the
4896 amount prescribed in subsection (1) in favor of the consumer or
4897 consumer protection organization, or in favor of the attorney(s),
4898 or in favor of the consumer or consumer protection organization
4899 and the attorney(s) jointly.
4900 (4) If the consumer is represented by an attorney employed
4901 by a non-profit organization, the organization is entitled to the
4902 same amounts to which a private attorney would be entitled
4903 for the expenses and costs sustained and the services provided.
4904 COMMENT
4905 This section restates the consumer’s right to recover legal costs
4906 and attorney’s fees for the prosecution of creditor violations. Sub
4907 (2) provides some specific criteria as guidelines in ascertaining
4908 reasonable fees.
4909 Section 8.109. Assignee Liability; Acknowledgments
4910 (1) Any claim or defense arising from a consumer credit
4911 transaction, whether under a provision of this Act or other law
4912 governing the transaction, may be enforced against any person
4913 holding or seeking to enforce the obligation of the consumer.
4914 (2) Notwithstanding any rule of evidence or any term in a
4915 writing to the contrary, a written acknowledgment to the effect
4916 that there has been compliance with any requirement of this Act
4917 shall not be conclusive of the fact that such requirement has been
4918 met.
4919 COMMENT
4920 Sub (1) of this section restates existing Massachusetts law. It
4921 clarifies assignee liability implicit in the definition of “creditor”
4922 (§1.419) and specifically preserved in § §2.601 et seq. Sub (2)
4923 rejects the notion that standard firm acknowledgments create
4924 conclusive presumptions as to the matter acknowledged,
4925 relegating their effect to rebuttable presumptions at best.
4926 Section 8.110. Limitation on Liability
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(1) A person subject to the requirements of this Act has no
liability under the provisions of this Article if, within fifteen (15)
days after discovering an error amounting to a violation of this
Act but within six (6) months of the date of the violation and
prior to the institution of any action or the receipt of notice of
the error, the person notifies the consumer concerned of the error
and makes the adjustments, in writing, appropriate to cure the
error; Provided, that such adjustments reinstate the consumer
concerned to a position no less favorable than that had no error
occurred.
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(2) A person extending credit may not be held liable in any
action brought under this Article if that person shows by a
preponderance of evidence that the violation was not intentional
and resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to avoid any
such eiTor or that the act complained of was done or omitted in
good faith reliance in conformity with any rule or regulation by
the Administrator, notwithstanding that after such act or
omission has occurred, such rule or regulation is amended,
rescinded, or determined by judicial or other authority to be
invalid for any reason.
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(3) A multiple violation of a provision of this Act shall entitle
the consumer affected to only a single recovery under a provision
of this Article if the multiple violation arises substantially from a
single failure to conform with the requirements of this Act or, in
the case of an open end credit plan, if the same violation recurs
on two or more periodic billing statements. Continued violations
after a recovery has been granted shall give rise to rights to
additional recoveries.
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COMMENT4956
This section codifies accepted creditor defenses to violations

under Federal Truth in Lending and other state credit statutes.
None of these defenses are specifically recognized under existing
Massachusetts statutes. Yet it is clear that these statutes are not
intended to create situations of strict liability. It is
recommended, therefore, that the codification clarify what
would eventually develop by case law.
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Section 8.111. Exhaustion ofAdministrative Remedies4964
Any consumer entitled to a recovery under the provisions of

this Act shall not be required to initiate, pursue, or exhaust any
4965
4966
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4967 remedy, administrative or otherwise, established by any
4968 regulation, statute, or decision in order to bring an action or to
4969 obtain remedies or other relief provided by this act.
4970 Section 8.112. Limitations on Liability of Communications
4971 Media
4972 (0 No person shall be liable for the printing or dissemination
4973 of any advertisement or other information which violates a
4974 provision of this Act if such person is acting solely as owner or
4975 employer of the medium through which such advertisement or
4976 information was printed or disseminated.
4977 (2) The provisions of subsection (1) are not applicable in the
497 g case of any person who knew or should have known that the
4979 advertisement or information printed or disseminated violated
49g0 any provisions of this Act.
498 j COMMENT

Sub (1) is a common provision in credit statutes to relieve
4983 printers, advertisers, etc. of liability. Sub (2) is necessary to
4984 prevent a total immunity.
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