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HOUSE OF REPRESENTATIVES, February 11. 1475.

The committee on Urban Affairs, to whom were referred so much

■0 of the recommendations of the Department of Community Affairs
T (House. No. 64) as relates to prohibiting zoning for purely fiscal

purposes accompanied by bill. House, No. 78); so much of the
recommendations of the Department of Community Affairs (House,
No. 64) as relates to clarifying basis for appeals to boards of appeals
(accompanied by bill. House, No. 95); the petition (accompanied by
bill. Senate, No. 1545) of John F. Aylmer for legislation to further
regulate the granting of certain variances from zoning ordinances or
by-laws; the petition (accompanied by bill. Senate, No. 1546)0f John
F. Aylmer for legislation to require on-site inspection of certain
property before hearings of boards of appeals; the petition
(accompanied by bill, Senate, No. 1547) of John F. Aylmer for
legislation to further regulate notice of hearings of appeals and
variances under the zoning laws to certain abutters; the petition
(accompanied by bill. Senate, No. 1571) of E. Lillian Holmes for
legislation relative to the use of land for the purpose it was zoned; the
petition (accompanied by bill. Senate, No. 1605) of Robert E. Giel,
Bill Owens and another for legislation to amend the Zoning Enabling
Act to include a single housekeeping unit within the definition of
family for purposes of said act; the petition (accompanied by bill.
Senate, No. 1612) of Paul M. Kalil! for legislation relative to conflict
of interest in a change of a zoning ordinance or by-law; the petition
(accompanied by bill. Senate, No. 1614) of Alan D. Sisitsky, Frederic
W. Schlosslein, Jr., and Sidney Q. Curtiss for legislation to allow
the election of boards of appeals in towns; the petition (accompanied

JPby bill. Senate, No. 1651) of Arthur H. Tobin for legislation to
further regulate notice of hearings of appeals and variances under the
zoning laws; the petition (accompanied by bill. House, No. 525) of
Joseph E. Brett, Bruce H. Zeiser, Barbara E. Gray, Peter F.
Harrington and others for legislation to revise the Zoning Enabling
Act; the petition (accompanied by bill. House, No. 1029) of Bernard
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Wilber lor legislation to further define certain procedures under the
Zoning Enabling Act; the petition (accompanied by bill. House, No.
1035) of the Massachusetts Bar Association and Bruce H. Zeiser for
legislation to include jurisdictional questions in appeals from
decisions of zoning boards of appeal; the petition (accompanied by
bill. House, No. 103b) of the Massachusetts Bar Association and
Bruce H. Zeiser for legislation to clarify the law relative to the county
in which a person aggrieved by a decision of the Board of Appeals
may bring an appeal to the Superior Court; the petition (accomXf
panied by bill. House, No. 1836) of George R. Sprague relative to
zoning regulations on land deemed subject to periodic Hooding; the
petition (accompanied by bill. House, No. 3964) of Louis P.
Bertonazzi relative to changing the procedures for adopting zoning
ordinances and by-laws; the petition (accompanied by bill. House,
No. 4908) of Thomas C. Norton that certain builders be required to
obtain the approval of abutters for zoning changes; and the petition
(accompanied by bill. House. No. 5251) of Richard E. Kendall
relative to the effective date of zoning ordinances in towns, report
recommending that the accompanying bill (House. No. 5457) ought
to pass.

For the committee.

PETER F. HARRINGTON
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In the Year One Thousand Nine Hundred and Seventy-Five,

An Act to revise the zoning enabling act.

Be it enacted hr the Senate and Hun.se of Representatives in
General Court assembled, and by the authority of the same, as
follows:4

1 SECTION 1. Chapter 40 of the Cicneral Laws is hereby
2 amended by striking out section 32, as most recently amended by
3 chapter 308 of the acts of 1967, and inserting in place thereof the

5 Section 32. Except to the extent that a zoning by-law is
6 affected by section five of chapter forty A. before a by-law takes
7 effect it shall be approved by the attorney general or ninety days
8 shall have elapsed without action by the attorney general after the
9 clerk of the town in which a by-law has been adopted has

10 submitted to the attorney general a certified copy of such by-law
11 with a request for its approval a statement clearly explaining the
12 proposed by-laws, with maps and plans when necessary together
13 with adequate proof that all of the procedural requirements for
14 the adoption of such by-law have been complied with. Such
15 request and proof shall be submitted by the town clerk within
16 fifteen days after final adjournment of the town meeting at which
17 such by-law was adopted. If the attorney general does not, within
18 said ninety days request of such town clerk in writing further
19 proof of such compliance stating specifically wherein such proof
20 is inadequate, it shall be presumed that the proof submitted was
21 adequate. If the attorney general disapproves a by-law he shall
22 give notice to the town clerk of the town in which the by-law was
23 adopted of his disapproval, with his reasons therefor. If a by-law

of a town takes effect by reason of the failure of the attorney» -4
general to seasonably act upon a request for its approval, the25

26 clerk of such town shall enter in his records a statement that the
27 by-law has become effective by reason of such failure of the
28 attorney general to act. Before a by-law or an amendment thereto
29 takes effect it shall also be published in a town bulletin or
30 pamphlet, copies of which shall be posted in at least five public

®fjc Commontocaltf) of fHaatfadjuaetW

4 following section:
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places in the town; and if the town is divided into precincts, copies
shall be posted in one or more public places in each precinct of
the town, or instead of such publishing in a town bulletin or
phamplet and such posting, copies thereof may be published at
least twice at least one week apart in a newspaper of general
circulation in the town. The publication of such zoning by-laws
shall include a statement that claims of invalidity by reason of any
defect in the procedure of adoption or amendment may not be
made unless made within ninety days of the second publication
and a statement of where copies may be examined and obtained.
The requirements of publishing in a town bulletin or pamphlet
and posting, or publishing in one or more newspapers, as above,
may be dispensed with, except in the case of zoning by-laws, if
notice of the by-laws is given by delivering a copy thereof at every
occupied dwelling or apartment in the town, and affidavits of the
persons delivering the said copies, filed with the town clerk, shall
be conclusive evidence of proper notice hereunder. This section
shall not apply to cities.

31
i

33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

SECTION 2. Section 32A of said chapter 40, as appearing in
the Tercentenary Edition, is hereby amended by inserting after
the word ‘provisions’, in line 7, the words: . except for zoning
ordinances or amendments thereto, which shall be published at
least two times in a newspaper of general circulation in the city.
The publication of such ordinances shall include a statement of
where copies may be examined and obtained and a statement that
claims oi invalidity or of any defect in the procedure of adoption
may not be made unless made within ninety days after the second
publication.

1

i

4
5

6
"7

8
9

10

SEC 1 lON 3. Chapter 40A of the General Laws is hereby
amended by striking out sections'! to 22, inclusive, and inserting
in place thereof the following seventeen sections;

n

3
Section I. 1 his chapter shall be known and may be cited as

“The Zoning Act”.
4
5

Section 2. For the purpose of protecting the health, safely,
convenience, morals or welfare ol its present and future
inhabitants, any city or town, except Boston, may adopt a zoning

6
7

8
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9 ordinance or by-law in accordance with the provisions of this
chapter. The objectives of such a zoning ordinance or by-law shall
be among other purposes; to lessen congestion in the streets; to
conserve health; to secure safety from fire, flood, panic and other
dangers; to provide adequate light and air; to prevent overcrow-
ding of land; to avoid undue concentration of population; to
encourage housing for persons of all income levels; to facilitate
the adequate provision of transportation, water, water supply,
drainage, sewerage, schools, parks, open space and other public
requirements; to conserve the value of land and buildings,
including the conservation of natural resources and the
prevention of blight and pollution of the environment; to
encourage the most appropriate use of land throughout the city
or town, including consideration of the recommendations of the
master plan, if any, adopted by the planning board and the
comprehensive plan, if any, of the regional planning agency; and
to preserve and increase amenities, by the use of regulations
which permit, prohibit, regulate or restrict among other things;

10
II
12
13
14
15

18
19
20
21
22
23
24
25
26

(I) uses of land, including wetlands and lands deemed subject
to seasonal or periodic flooding;

27
28

(2) size, height, bulk, location and use of structures, including
buildings and signs;

29
30

(3) uses of bodies of water, including water courses;31
(4) noxious uses;32
(5) areas and dimensions of land and bodies of water to be

occupied or unoccupied by uses and structures, courts, yards and
open spaces;

33
34
35

(6) density of population and intensity of use; and36
(7) accessory facilities and uses, such as vehicle parking and

loading, landscaping and open space.
37
38

Section 3. No zoning ordinance or by-law shall regulate or
.restrict the use of materials or methods of construction of
structures as regulated by the state building code, nor shall they
regulate, restrict, prohibit or require a special permit for the use
of land or for the expansion or reconstruction of existing
structures thereon for the primary purpose of agriculture,
horticulture or floriculture except that all such activities may be
limited to parcels of more than five acres in areas not zoned for

39
to
I
42
43
44
45
46
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agriculture horticulture of floriculture. For such purposes land
divided by a public or private way or a waterway shall be
construed as one parcel. Nothing herein shall exempt land or
structures from flood plain or wetlands regulations established
pursuant to general law.

47
48
49
50
51

No zoning ordinance or by-law shall regulate or restrict the
interior area of a single family residential building nor shall it
prohibit, unduly regulate or restrict the use of land or structures
for religious purposes or for educational purposes on land owned
or leased by the Commonwealth or any of its agencies,
subdivisions or bodies politic or by a religious sect or
demonination, or by a non-profit educational corporation;
provided, however, that such land or structures may be subject to
reasonable regulations concerning the bulk and height of
structures and determining yard sizes, lot area, setbacks, open
space, parking and building coverage requirements. Lands or
structures used, or to be used by a public service corporation may
be exempted in particular respects from the operation of a zoning
ordinance or by-law if, upon petition of the corporation, the
department of public utilities shall, after notice given pursuant to
section eleven and public hearing in the town or city, determine
the exemptions required and find that the present or proposed use
of the land or structure is reasonably necessary for the
convenience or welfare of the public; provided however, that if
lands of structures used or to be used by a public service

52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

corporation is located in more than one municipality such lands
or structures may be exempted in particular respects from the
operation of any zoning ordinance or by-law if. upon petition of
the corporation, the department of public utilities shall after
notice to all affected communities and public hearing in one of
said municipalities, determine the exemptions required and find
that the present or proposed use of the land or structure is
reasonably necessary for the convenience or welfare of the public.

72
73
74
75
76
77
78
79

No provision of a zoning ordinance or by-law shall be valid
which sets apart district by any boundary line which is changeable
without adoption of an amendment to the zoning ordinance or
by-law.

80
81
82
83

Section 4. Zoning ordinances or by-laws may divide cities and
towns into districts ol such number, shape and areas as will

84
85
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be best suited to accomplish the purposes enumerated in section
two. Regulations and restrictions shall be uniform within the
district for each class or kind of structures or uses permitted.

86
87
88
89 Districts shall be shown on a zoning map or maps in a manner

sufficient for identification. Such maps shall be part of zoning
ordinances or by-laws. Assessors’ or property plans may be used
as the basis for zoning maps. If more than four sheets or plates
are used for a zoning map, an index map showing districts in
outline shall be part of the zoning map and of the ordinance or
by-law.

90
91
92
93I 94
95

Section 5. Zoning ordinances or by-laws may be adopted and
from time to time change by amendment, addition or repeal,
but only in the manner hereinafter provided. Adoption or change
of zoning ordinances or by-laws may be initiated by the
submission to the city council or board of selectmen of a
proposed zoning ordinance or by-law by a city council, a board of
selectmen, a board of appeals, by an individual owning land to be
affected by change or adoption, by a request of registered voters
of a city or town pursuant to section ten of chapter thirty-nine, by
a planning board, by a regional planning agency or by other
methods provided by municipal charter. The board of selectmen
or city council shall within fourteen days of receipt of such a
proposal submit it to the planning board, if any, for review.

96
97
98
99

100
101
102
103
104
105
106
107
108

No zoning ordinance or by-law and no such ordinance or by-
law changing the same shall be adopted until after the planning
board or if there is none, the board of selectmen acting as the
planning board, and the city council or a committee designated or
appointed for the purpose by it has held a public hearing thereon
at which all interested persons shall be given an opportunity to be
heard. Said public hearing shall be held within sixty-five days
after the proposed zoning ordinance or by-laws is submitted to
the planning board by the city council or selectmen or if there is
none, within sixty-five days after the proposed zoning ordinance
is submitted to the city council or selectmen. Notice of the time
and place of such public hearing of the subject matter, sufficient
for identification, and of the place where texts and maps thereof
may be inspected shall be published in a newspaper of general
circulation in the city or town once in each of two successive

! 09
110
111
112
113
114
115
116
117
f 18
119
120
121
122
123
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weeks, the first publication to be not less than fourteen days
before the day of the hearing and by posting such notice in a
conspicuous place in the city or town hall for a period of not less
than fourteen days before the day of said hearing. Notice of said
hearing shall also be sent by mail, postage prepaid to the
department of community affairs, the regional planning agency if
any and to the planning boards of all abutting municipalities.
Except where an ordinance or by-law amendment shall apply to
all land within a district or class, notice shall be sent by mail,
postage prepaid to all non-resident property owners whose land
lies in the district where the change is sought. No defect in the
form of any notice under this chapter shall invalidate any zoning
by-laws or ordinances unless such defect is found to be
misleading.

124
125
126
127
128
129
130
131
132
133
134
135
136
137

No final action shall be taken on any such proposed ordinance
or by-law until a report or recommendations by a planning
board, or if there is none, the body acting as the planning
board pursuant to this section, has been submitted to the town
meeting or city council, or twenty-one days after said hearing
have elapsed without submission of such report or recommen-
dations. Alter such notice, hearing and report, or after twenty-
one days shall have lapsed after such hearing without submission
ol such report, a city council or town meeting may adopt, reject,
or amend and adopt any such proposed ordinance or by-law,
provided that i( a city council fails to take final action on any
proposed ordinance within ninety days after such hearing or if a
town meeting tails to take final action on any proposed by-law
within six months alter such hearing, no action shall be taken
thereon until alter a subsequent public hearing is held with notice
and report as above provided.

138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153

No zoning ordinance or by-law shall be adopted or changed
except by a two-thirds vote of all the members of the city council
where there is a commission form of government or a single
branch, or of each branch where there are two branches or hy a
two-thirds vote of a town meeting; provided, that if in a city there
is tiled with the city clerk prior to final action by the city council a
written protest against such change, stating the reasons duly
signed by owners ol twenty per cent or more of the area of the

154
155
156
157
158
159
160
161
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162 land proposed to be included in such change, or of the area of the
land immediately adjacent extending three hundred feel
therefrom, no such change of any such ordinance shall be
adopted except by a three-fourths vote.

163
164
165
166 No proposed zoning ordinance or by-law which has been

unfavorably acted upon by a city council or town meeting shall be
considered by the city council or town meeting within two years
after the date of such unfavorable action unless the adopting of
such proposed ordinance or by-law is recommended in the final
report of the planning board or if there is none, the body acting as
the planning board pursuant to this section.

167
168

#
69

*7O
171
172

When zoning by-laws or any changes therein are submitted to
the attorney general for approval as required by section thirty-
two of chapter forty, there shall also be furnished to him a
statement explaining clearly the by-laws or changes proposed,
which statement may be accompanied by explanatory maps or
plans.

173
174
175
176
177
178

The effective date of the adoption or change of any zoning
ordinance or by-law shall be the date on which such adoption or
change was voted upon by a city council or town meeting;
provided that, in towns, publication in a town bulletin or
pamphlet and posting has been made pursuant to section thirty-
two of chapter forty and further provided, that if in a town said
ordinance or by law is subsequently disapproved, in whole or in
part, by the attorney general the previous zoning by-law, to the
extent that such previous zoning by-law was changed by the
disapproved by-law or portion thereof, shall be deemed to have
been in effect from the date of such vote.

179
180
181
182
183
184
185
186
187
188
189

After approval of zoning by-laws by the attorney general, or
adoption of zoning ordinances by the city council, a copy of the
latest effective zoning ordinance or by-law shall be sent by the city
or town clerk to the department of community affairs.

190
191
192
193
*4

I‘>s
No claim of invalidity of any zoning ordinance or by-law

arising out of any possible defect in the procedure of adoption or
amendment as in this chapter or elsewhere set forth shall be made
in any legal proceeding and no state, regional, county or
municipal officer shall refuse, deny or revoke any permit,
approval or certificate because of any such claim of invalidity
unless within one hundred and twenty days after adoption of an

1%
l‘»7
198
199
200
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ordinance or by-law legal proceeding is commenced and notice
specifying the court, parties, invalidity claimed, and date of tiling
is filed together with a copy of the petition, with the town or city
clerk within seven days after commencement of the actions.

20!
202
203
204

Section 6. A zoning ordinance or by-law shall not apply to
structures or uses lawfully in existence or lawfully begun, or to a
building or special permit issued before the first notice of the
public hearing on such ordinance or by-law required by section £
five, but it shall apply to any change or substantial extension of y

such use. to any reconstruction, extension or structural change of
such structure, and to any alteration of a structure to provide for
its use for a substantially different purpose or for the same
purpose in a substantially different manner or to a substantially
greater extent; provided however that no such change, extension
or alteration unless specifically allowed by such ordinance or by-
law. shall be permitted unless there is a finding, after public-
hearing as provided for in section eleven, by the permit granting
authority that such change, extension or alteration will be less
detrimental than the existing non conforming use to the
neighborhood.

205
206
207
208
209
210
21 1
212
213
214
215
216
217
218
219
220

A zoning ordinance or by-law shall provide, or shall authorize
the issuing authority to provide, that construction or operations
under a building, special or other permits, shall conform to any
subsequent amendment of the ordinance or by-law unless the use
of construction is commenced within a period of not less than six
months after the issuance of the building permit specified in the
ordinance, by-law or permit and in cases involving construction,
unless such construction is continued through to completion as
continuously and expeditiously as is reasonable.

221
in

7.7.1

224
225
226
777

228
229

Such an ordinance or by-law may define and regulate non-
conforming uses and structures abandoned lor a period of two
years or more.

230
231
232

Any increase in area, frontage, width, yard or depth%
requirements of a zoning ordinance or by-law shall not apply to a
lot lor single and two family residential use which at the time of
the first notice of the public hearing aforesaid, was not held in
common ownership with any adjoining land, conformed to then
existing requirements and had less than the proposed rquirement
but at least five thousand square feet of area and fifty feet of
frontage.

233
234
235
236
237
238
239
:40
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241 Ha deli nit ive plan, ora preliminary plan followed within seven
months by a definitive plan, is submitted to a planning board for
approval under the subdivision control law. and written notice of
such submission has been given to the city or town clerk before
the effective date of ordinance or by-law, the land show n on such
plan shall be governed by the applicable provisions ol the zoning
ordinance or by-law, if any, in effect at the time of the first such
submission while such plan or plans are being processed under
the subdivision control law. and. if such definitive plan or an
amendment thereof is finally approved, for five years from the
date of the endorsement of such approval.

242
243
244
245
246
247
248

*249
250
251
252 When a plan referred to section eighty-one P of chapter forty-

one has been submitted to a planning board and written notice of
such submission has been given to the city or town clerk, the use
of the land shown on such plan shall be governed by applicable
provisions of the zoning ordinance or by-law in effect at the time
of the submission of such plan while such plan is being processed
under the subdivision control law including the time required to
pursue or await the determination of an appeal referred to in said
section, and for a period of three years from the date of
endorsement by the planning board that approval under the
subdivision control law is not required, or words of similar
import.

253
254
255
256
257
258
259
260
261
262
263

Disapproval of a plan shall not serve to terminate any rights
which shall have accrued under the provisions of this section,
provided an appeal from the decision disapproving said plan is
made under applicable provisions of the subdivision control law .

Such appeal shall stay, pending an order or decree of a court of
final jurisdiction, the applicability to land shown on said plan of
the provisions of any zoning ordinance or by-law which became
effective after the date of submission of the plan first submitted.

264
265
266
267
268
269
270
271

In the event that any lot shown on a plan endorsed by the
planning board is the subject matter of any appeal or any
litigation, the exemptive provisions of this section shall be
extended for a period equal to that from the date of filing of said
appeal or the commencement of litigation, whichever is earlier, to
the date of final disposition thereof, provided final adjudication is
in favor of the owner of said lot.

T72
f/3
274
275
276
277
278

The record owner of the land shall have the right, at any time,
by an instrument duly recorded in the registry of deeds for the

279
280
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281 district in which the land lies, to waive the provisions of this
282 section, in which case the ordinance or by-law then or thereafter
283 in effect shall apply. The submission of an amended plan or of a
284 further subdivision of all or part of the land shall not constitute
285 such a waiver, nor shall it have the effect of further extending the
286 applicability of the ordinance or by-law that was extended by the
287 original submission, but, if accompanied by the waiver described
288 above, shall have the effect of extending, but only to extent

289 aforesaid, the ordinance or by-law made then applicable by suc^
290 waiver
291 Section 7. The inspector of buildings or building corn-
292 missioner in a city or town, or the officer or board having
293 supervision of the construction of buildings or the power of
294 enforcing the municipal building laws, or, if in any town there is
295 no such officer or board, the selectmen shall be charged with the
296 enforcement of the zoning ordinance or by-law and shall
297 withhold a permit for the construction, alteration, razing or
298 moving of any building or structure if the building or struture as
299 constructed, altered, razed or moved would be in violation of any
300 zoning ordinance or by-law; and state, county and municipal
301 officers shall refuse any permit or license for a new' use of a
302 building, strueture or land which use would be in violation of an\
303 zoning ordinance or by-law. If the local officer or board charged
304 with enforcement of zoning ordinances or by-laws is requested in
305 writing to enforce such ordinances or by-laws against any person
306 allegedly in violation of the same and such local official or board
307 declines to act. he shall notify in writing the party requesting such
308 enforcement of any action or refusal to act, and the reasons
309 thereol on such request within fourteen days of receipt of such
310 request
311 Zoning ordinances or by-laws may provide that any person
312 knowingly violating any provision of such ordinance or by-law
313 adopted pursuant to this chapter shall be subject to a fine of ncA
314 more than one hundred dollars for each offense. The ordinances*314
315 or by-law may further provide that each day such violation
315 continues alter notice of violation and reasonable time to effect
317 compliance shall constitute a separate offense. No action, suit or
3jg Proceeding shall be maintained in any court, nor any ad-
319 ministrative or other action taken to recover a fine or damages or
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320 lo compel the removal, alteration, or relocation of any structure
or part of a structure or alteration of a structure by reason of any
violation of any zoning by-law or ordinance except in accordance
with the provisions of this section, section eight and section
seventeen, provided, however, if real property has been improved
and used in accordance with the terms of the original building
permit issued by a person duly authorized to issue such permits,
no action, criminal or civil, the effect or purpose of which is it)

compel the abandonment, limitation or modification of the use
allowed by said permit or the removal, alteration or relocation of
any structure erected in reliance upon said permit by reason of
any alleged violation of the provisions of this chapter, or of any
ordinance or by-law adopted thereunder, shall be maintained,
unless such action, suit or proceeding is commenced and notice
thereof recorded within six years next after the commencement of
the alleged violation of law. Such notice shall include names of
one or more of the owners of record, the name of the body politic
initiating the action, adequate identification of the structure and
the alleged violation and shall be recorded in the registry of deeds
for each county or district in which the land lies.

321
70O
ill

323
324
325
326

*2B
329
330
331
332
333
334
335
336
337
338
339

Section 8. An appeal to the zoning administrator or to the
board of appeals, as the zoning ordinance or by-law may provide,

may be taken by any person aggrieved by reason of his inability to
obtain a permit or enforcement action from any administrative
officer under the provisions ot this chapter, by the regional
planning agency in whose area the city or town is situated, or by
any person (including an otlicer or board of the city or town, or
of an abutting city or town) aggrieved by any order or decision of
the inspector of buildings or other administrative official in
violation of any provision of this chapter or any ordinance or by-
law adopted hereunder.

340
341
342
343
344
345
346
347
348
349
350

Section 9. Zoning ordinances or by-laws shall provide for
specific types of uses which shall only be permitted in specified
districts upon the issuance of a special permit. Special permits
may be issued only for uses which are in harmony with the
general purpose and intent of the ordinance or by-law, and shall
be subject to general or specific provisions set forth therein; and
such permits may also impose conditions, safeguards and
limitations on time or use.

351
fS2
353
354
355
356
357
358
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359 Zoning ordinances or by-laws may also provide for special
permits authorizing increases in the permissible density of
population or intensity of a particular use in a proposed
development; provided that the petitioner or applicant shall, as a
condition for the grant of said permit, provide certain open space,
housing for persons of low or moderate income, traffic or
pedestrian improvements, or other amenities. Such zoning
ordinances or by-laws shall state the specific improvements or
amenities or locations of proposed uses for which the special
permits shall be granted, and the maximum increases in density of
population or intensity of use which may be authorized by such
special permits.

360
361
362
363
364
365
366
367
368
369
370

Zoning ordinances or by-laws may provide that special permits
may be granted for multi-family residential use in non-
residentially zoned areas where the public good would be served
and further after a finding by the permit granting authority, that
such non-residentially zoned area would not be adversely affected
by such a residential use, and further that permitted uses in such a
zone are not noxious to a multifamilv use.

371
372
373
374
375
376
377
378 Zoning ordinances or by-laws may also provide that cluster

developments or planned unit developments shall be permitted
upon the issuance of a special permit.

379
380
381 ‘Cluster development’ means a residential development in

which the buildings and accessory uses are clustered together into
one or more groups separated from adjacent property and other
groups within the development by intervening open land. A
cluster development shall be permitted only on a plot of land of
such minimum size as a zoning ordinance or by-law may specify
which is divided into building lots with dimensional control,
density and use restrictions of such building lots varying from
those otherwise permitted by the ordinance or by-law and open
land. Such open land when added to the building lots shall be at
least equal in area to the land area required by the ordinance or
by-law for the total number of units or buildings comtemplated in
the development. Such open land shall either be conveyed to the
city or town and accepted by it for park or open space use. or be
conveyed to a non-profit organization the principal purpose of
which is the conservation of open space, or to he conveyed to a
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397 corporation or trust owned or to be owned by the owners of lots
398 or residential units within the plot. If such a corporation or trust
399 is utilized, ownership thereof shall pass with conveyances of the
400 lots or residential units. In any case where such land is not
401 conveyed to the city or town, a restriction enforceable by the city
402 or town shall be recorded providing that such land shall be kept
403 in an open or natural state and not be build for residential use or

. 404 developed for accessory uses such as parking or roadway.
' 405 ‘Planned unit development' means a mixed use development on

406 a p'ot of land containing a minimum of the lesser of sixty
407 thousand square feel or five times the minimum lot size of the
408 zoning district, but of such larger size as an ordinance or by-law
409 may specify, in which a mixture of residential, open space.
410 commercial, industrial or other uses and a variety of building
411 types are determined to be sufficiently advantageous to render it
412 appropriate to grant special permission to depart from the
413 normal requirements of the district to the extent authorized by
414 the ordinance or by-law.
415 Zoning ordinances or by-laws shall provide that special permits
415 shall only be issued following public hearings held within sixty-
417 five days after filing of an application with the board of appeals.
4]g the zoning administrator, the planning board, the city council, or
419 the board of selectmen or may provide that certain classes of
420 special permits shall be issued by one of the foregoing and others
42] by another. Such permit-granting authority shall adopt and from
422 time to time amend rules relative to the issuance of such permits.
423 and shall file a copy of said rules in the office of the city or town
424 clerk. Such rules may prescribe the size, form, contents, style and
425 number of copies of plans and specification and the procedure for
426 the submission and approval of such permits. Permit-granting
427 authories shall act within ninety days following a public hearing
428 for which notice has been given by publication or posting as

provided in section eleven, and by mailing to all parties in
430 interest, provided, however, a city council having more than five
431 members designated to act upon such a permit may appoint a
432 committee of such council to hold the public hearing. Special
433 permits issued by a granting authority shall require a two-thirds
434 vote of boards with more than five members, a vote of at least
435 four of a five-member board and a unanimous vote of a three-
436 member board.
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An ordinance or by-law shall provide that a special permit
granted under this section will lapse within a specified period of
time, not more than two years, from the grant thereof, if a good
faith use thereof has not sooner commenced or, in the case of
permit for construction, if construction has not begun by such
date.
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Section 10. Ihe zoning administrator or board ol appeals,
whichever the applicable ordinance or by-law may provide, shall
have the power after public hearing for which notice has been
given by publication and posting as provided in section eleven
and by mailing to all parties in interest to grant upon appeal or
upon petition with respect to particular land or structures a
variance from the terms of theapplicable zoning ordinance or by-
law where such administrator or board specifically finds that
owing to circumstances (a) relating to the soil conditions, shape,
or topography of such land or structures and (b) especially
affecting such land or structures but not affecting generally the
zoning district in which it is located, and (c) a literal enforcement
of the provisions of the ordinance or by-law would involve
substantial hardship, financial or otherwise, to the petitioner or
appellant, and (d) where desirable relief may be granted without
substantial detriment to the public good and without nullifying or
substantially derogating from the intent or purpose of such
ordinance or by-law. No variance may authorize a use or activity
not otherwise permitted in the district in which the land or
structure is located; provided however, that such variances
properly granted prior to the effective date of this act but limited
in time, may be extended on the same terms and conditions were
in effect for such variance upon said effective date.
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The zoning administrator or board of appeals may impose
conditions, safeguards and limitations both of time and of use,
including the continued existence of any particular structures but
excluding any condition, safeguards or limitation based upon the
continued ownership of the land or structures to which the
variance pertains by the applicant, petitioner or any owner.
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If the rights authorized by a variance are not exercised within
one year of the date of grant of such variance they shall lapse, and
may be reestablished only after notice and hearing pursuant to
sections seven and twelve.
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Section 11. In all cases where notice of a public hearing is
required by the provision of section nine or ten, it shall be given
by publication in a newspaper of general circulation in the city or
town once in each of two successive weeks, the first publication to
be not less than fourteen days before the day of the hearing and
by posting such notice in a conspicuous place in the city or town
hall for a period of not less than fourteen days before the day of
such hearing. In all cases where notice to individuals or specific
boards or other agencies is required, notice shall be sent by mail,
postage prepaid. “Parties in interest” as used in this chapter shall
mean the petitioner, abutters, owners of land directly opposite on
any public or private street or way and owners of land within
three hundred feet of the property line, notwithstanding that the
land of any such owner is located in another city or town (all as
they appear on the most recent applicable tax list), the planning
board of the city or town, and, the planning board of the
adjoining city or town. The assessors maintaining any applicable
tax list shall certify to the granting authority the names and
addresses of parties in interest and such certification shall be
conclusive for all purposes. The granting authority may accept a
waiver of notice from, or an affidavit of actual notice to any party
in interest or, in his stead, any successor owner of record who
may not have received a notice by mail, and may order special
notice to any such person, giving not less than five nor more than
ten additional days to reply.
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Publications and notices required by this section shall contain,
(a) the name of the petitioner, (b) the si/.e, (c) street address, if any
(or other adequate identification of the location), of the area or
premises which is the subject ot the petition, (d) the date and
place of the public hearing, (e) the subject matter of the hearing,
and (f) the nature of action or relief requested if any. No such
hearing shall be held on any day on which a state or municipal
election, caucus or primary is held in such city or town.
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Zoning ordinances or by-laws may provide that petitions for
any or all types of special permits shall be submitted to and
reviewed by one or more of the following: - the board of health,
the planning board or department, the city or town engineer, the
conservation commission or any other town agency or board.
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514 Any such board or agency to which petitions are referred for
review shall make such recommendations as they deem
appropriate and shall send copies thereof to the permit-granting
authority and to the applicant; provided, however, that failure of
any such board or agency to make recommendations within
thirty-five days of receipt by such hoard or agency of the petition
shall be deemed lack of opposition thereof.

515
516
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520
521 Upon the granting of a variance or special permit, or any

extension, modification or renewal thereof, the permit granting
authority shall issue to the land owner and to the applicant if
other than the land owner a copy of its decision, certified by the
permit granting authority, containing the name and address of
the land owner, identifying the land affected, setting forth
compliance with the statutory requirements for the issuance
thereof and certifying that copies of the decision and all plans
referred to in the decision have been filed with the planning board
and city or town clerk. No variance or special permit, or any
extension, modification or renewal thereof, shall take effect until
a copy of the decision bearing the certification of the town or city
clerk that twenty days have elapsed and no appeal has been filed
or that if such appeal has been filed, that is has been dismissed or
denied, is recorded in the registry of deeds for the county in which
the land is located and indexed in the grantor index under the
name of the owner of record or is recorded and noted on the
owner’s certificate of title. The lee for recording or registering
shall be paid by the owner or applicant.
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Section 12. Every zoning ordinance or by-law shall provide for
a zoning board of appeals. The mayor subject to confirmation
of the city council or selectmen shall appoint members of the
board of appeals within three months of the adoption of the
ordinance or by-law. Pending appointment of the members of the
board of appeals, the city council or selectmen shall act as the
board of appeals. Any board of appeals established hereunder
shall consist of three or five members who shall be appointed by
the mayor, subject to the confirmation of the city council, or by
the selectmen, for terms of such length and so arranged that the
term of one member shall expire each year. Each zoning board of
appeals shall elect annually a chairman from its own number and
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552 a clerk, and may employ experts and clerical and other assistants
if funds are appropriated for the purpose by the town meeting or
city council. Any member may be removed for cause by the
appointing authority upon written charges and after a public
hearing. Vacancies shall be filled for unexpired terms in the same
manner as in the case of original appointments. Such ordinances
or by-laws may provide for the appointments in like manner of
associate members of the board of appeals; and if provision for
associate members has been made the chairman of the board may
designate any such associate member to sit on the board in case of
absence, inability to act or conflict of interest on the part of any
member thereof, or in the event of a vacancy on the board until
said vacancy is filled in the manner provided in this section. No
member or associate member of the board of appeals shall
represent before such board any party in interest in any matter
pending before it.
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The board of appeals shall adopt rules, not inconsistent with
the provisions of the zoning ordinance or by-law for the conduct
of its business and for purposes of this chapter and in accordance
herewith and shall file a copy of said rules with the city or town
clerk. In the event that a board of appeals has appointed a zoning
administrator in accordance with section thirteen said rules shall
set forth the fact of such appointment, the identity of the persons
from time to time appointed to such position, the powers and
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duties delegated to such individual and any limitations thereon576
Section 13. A zoning ordinance or by-law may authorize the

appointment of a Zoning Administrator, who shall be
appointed by the board of appeals, subject to confirmation by the
city council or board of selectmen, to serve at the pleasure of the
board of appeals pursuant to such qualifications as may be
established by the city council or board of selectmen. The board
of appeals may delegate to said zoning administrator some of
their powers and duties by a concurring vote of all members of
the board of appeals consisting of three members, and a
concurring vote ofall except one member of a board consisting ol
five members. Any person aggrieved by a decision or order of the
zoning administrator, whether or not previously a party to the
proceeding, or any municipal office or board, may appeal to the
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board of appeals, as provided in section fourteen, within thirty
days after the decision of the zoning administrator has been filed
in the office of the city or town clerk. Any appeal, application or
petition filed with said zoning administrator as to which no
decision has issued within thirty-five days from the date of filing
shall be deemed denied and shall be subject to appeal to the board
of appeals as provided in section eight.
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Section 14. A board of appeals shall have the following
powers:

597
598
599 (I) To hear and decide appeals in accordance with section eight.

(2) To hear and decide applications for special permits upon
which the board is empowered to act under said ordinance or by-
laws.

600
601
602
603 (3) To hear and decide petitions for variances as set forth in

section ten.604
605 (4) To hear and decide appeals from decisions of a zoning

administrator, if any, in accordance with section thirteen and this
section.

606
607
608 In exercising the powers granted by this section, a board of

appeals may, in conformity with the provisions of this chapter,
make orders or decisions, reverse or affirm in whole or in part, or
modify any order or decision, and to that end shall have all the
powers of the officer from whom the appeal is taken and may
issue or direct the issuance of a permit.

609
610
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612
613
614 Any appeal under section eight to a board of appeals or to a

zoning administrator to whom the power to hear and decide such
appeals has been delegated in accordance with said section
thirteen, shall be taken within thirty days from the date of the
order of decision which is being appealed, by filing a notice of
appeal, specifying the grounds thereof, with the city or town
clerk, who shall torthwith transmit copies thereof to such officer
or board whose order or decision is being appealed, and to the
members of the botird of appeals or to the zoning administrator,
as the case may be. Such officer or board shall forthwith transmit
to the board of appeals or zoning administrator all documents
and papers constituting the record of the case in which the appeal
is taken.
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Any appeal from the order or decision of a zoning ad-
ministrator, if any, appointed in accordance with section thirteen
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shall be taken within thirty days of the date of such order or
decision or within thirty days from the date on which the appeal,
application or petition in question shall have been deemed denied
in accordance with said section thirteen, as the case may be, by
filing a notice of appeal, specifying the grounds thereof with the
city or town clerk who shall forthwith transmit copies thereof to
the zoning administrator and, in the case of an appeal under
section eight to the officer or board whose decision was the
subject of the initial appeal to said zoning administrator. The
zoning administrator shall forthwith transmit to the board of
appeals all documents and papers constituting the record of the
case in which the appeal is taken. All applications for special
permits or petitions for variance over which the board ofappeals
or the zoning administrator as the case may be, exercise original
jurisdiction shall be filed by the petitioner with the city or town
clerk who shall forthwith transmit a copy thereof to the board of
appeals or to said zoning administrator.
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645
Section 15. Meetings of the board shall be held at the call of

the chairman or when called in such other manner as the board
shall determine in its rules. The board of appeals shall hold a
hearing on any appeal, application or petition referred to it by the
city or town clerk within sixty-five days from the filing of such
appeal, application or petition. The board shall cause notice of
such hearing to be published and sent to parties in interest as
provided for herein, and shall notify the planning board of the
city or town and, the planning board of adjacent cities and towns
which may forward recommendations with respect to said matter
for the consideration of the board of appeals. The chairman, or in
his absence the acting chairman, may administer oaths, summon
witnesses, and call for the production of papers.
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The concurring vote of all the members of the board of appeals
consisting of three members, and a concurring vote of all except
one member of a board consisting of five members, shall be
necessary to reverse any order or decision of any administrative
official under this chapter or to effect any variance in the
application of any ordinance or by-law.
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664
All hearings of the board shall be open to the public. The

decision of the board shall be made within seventy-five days after
the date of the filing of an appeal, application or petition except
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in regard to special permits, as provided for in section nine of this
chapter. The board shall cause to be made a detailed record of its
proceedings, showing the vote of each member upon each
question, or if absent or failing to vote, indicating such fact, and
setting forth clearly the reason or reasons for its decision and of
its official actions, copies ofall of which shall be forthwith, and in
no case more than fourteen days, filed in the office of the clerk
and shall be a public record; and notice of the decision shall be
mailed forthwith to the petitioner, applicant or appellant, to tht'
parties in interest designated in section eleven, and to every
person present at the hearing who requested that notice be sent to
him and stated the address to which such notice was to be sent.
Each said notice shall specify that appeals shall be made pursuant
to section seventeen and shall be filed within twenty days after the
date of mailing of such notice.
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Section 16. No appeal, application or petition which has been
unfavorably acted upon by the board of appeals or other
permit granting authority shall be acted favorably upon within
two years after the date of unfavorable action unless said board
finds, by a unanimous vote of a hoard of three members or by a
vole of four members of a board of five members, specific and
material changes in the conditions upon which the previous
unfavorable action was based, and described such change in the
record of its proceedings, and except with the consent of all but
one of the members of the planning board or of the board of
selectmen in a town having no planning board and after notice is

given to parties in interest of the time and place of the
proceedings when the question of such consent will be considered.
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696 Any petition for a variance or application for a special permit

which has been referred to the permit granting authority may be
withdrawn, without prejudice, by the petitioner prior to the
publication of the notice of a public hearing thereon, but
thereafter be withdrawn without prejudice only with the approval,
of the board of appeals.
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702 Section 17. Any person aggrieved by a decision of the board of

appeals or other board acting as the board of appeals,
whether or not previously a party to the proceeding, or any
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705 municipal officer or hoard, any appeal to the superior court for
the county in which the land concerned is situated or if the land is
situated in Hampden county either to the superior court or to the
housing court of the county of Hampden, by bringing an action
within twenty days after the decision has been filed in the office of
the city or towm clerk. Notice of the action with a copy of the
complaint shall be given to such city or town clerk so as to be
received within such twenty days. The complaint shall allege that
the decision exceeds the authority of the board or authority, and
any facts pertinent to the issue, and shall contain a prayer that the
decision be annulled. There shall be attached to the complaint a
copy of the decision appealed from, bearing the date of filing
thereof, certified by the city or town clerk with whom the decision
was filed.
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Where the complaint is filed by someone other than the
original applicant, appellantor petitioner, such original applicant,
appellant, or petitioner and all members of the board of appeals
or granting authority shall be named as parties defendant with
their addresses. To avoid delay in the proceedings, instead of the
usual service of process, the plaintiff shall within fourteen days
after the filing of the complaint send written notice thereof, with a
copy of the complaint by delivery or certified mail to all
defendants, including the members of the board of appeals or
granting authority and shall within twenty-one days after the
entry of the complaint file with the clerk of the court an affidavit
that such notice has been given. If no such affidavit is filed within
such time the complaint shall be dismissed. No answer shall be
required but an answer may be filed and notice with a copy and
an affidavit of such notice given to all parties as above provided
within seven days after the filing of the answer. Other persons
may be permitted to intervene, upon motion. The clerk of the
court shall give notice of the hearing as in other cases without
jury, to all parties whether they have appeared or not. The court
shall hear all evidence pertinent to the authority of the board and
determine the facts, and. upon'the facts as so determined, annul
such decision if found to exceed the authority of such board, or
make such other decree as justice and equity may require. The
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742 loregoing remedy shall be exclusive, notwithstanding any detect
of procedure or of notice other than notice by publication or
posting as required by this chapter, and the validity of any action
shall not be questioned for matters relating to defects in
procedure or of notice in any other proceedings except with
respect to such publication or posting and then only by a
proceeding commenced within ninety days after the decision has
been filed in the office of the city or town clerk, but the parties
shall have all rights of appeal and exception as in other equity
cases.
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752 A city or town may provide any municipal officer or board

with independent legal counsel for appealing, as provided in this
section, a decision of a board of appeals and for taking such other
subsequent action as parties are permitted to take.
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756 Costs shall not be allowed against the board or granting

authority unless it shall appear to the court that the board or
granting authority in making the decision appealed from acted
with gross negligence, in bad faith or with malice.
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760 Costs shall not be allowed against the party appealing from the

decision of the board or granting authority unless it shall appear
to the court that said appellant or appellants acted in bad faith or
with mailice in making the appeal to the court.
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764 All issues in any proceeding under this section shall have

precedence over all other civil actions and proceedings.765

SECTION 4. Section 21 of chapter 408 of the General Laws,
inserted by section 1 of chapter 774 of the acts of 1969, is hereby
amended by striking out, in line 3, the word “Fourteen” and
inserting in place thereof the word: twelve, by striking out, in
line 20, the word “seventeen” and inserting in place thereof the
word: eleven, and by striking out, in line 31. the word “twenty-
one' and inserting in place thereof the word; seventeen.
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SECTION 5. 1 his act shall take effect on January first,
nineteen hundred and seventy-six as to zoning ordinances and by-
laws and amendments, other than zoning map amendments,
adopted after said date.
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5 Existing zoning ordinances and by-laws shall continue to be
governed by present Chapter 40A until this Act is accepted by the
municipal legislative body, provided that no later than June 30,
1978 all existing zoning ordinances and by-laws shall be brought
into conformity with the provisions of this chapter and governed
hereby, and thereafter no existing special acts nor prior versions
of this chapter shall govern zoning ordinances and by-laws.
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SECTION 6. T his act shall not be deemed to affect any church

or other facilities for religious purpose in existence or under
construction before the effective date of this act.
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