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June 30, 1975

Mr. Wallace C. Mills
Clerk of the House
State House
Boston, Massachusetts 02133

Dear Mr. Mills;

In your letter of June 12, 1975, you have transmitted

an order, adopted by the House of Representatives on June 11,

1975, which presents the following question:

Does the Commissioner of Insurance have
the constitutional authority to lay off,
suspend, discharge or otherwise terminate
the employment of permanent employees of
the fraudulent claims board when the
General Court has appropriated the neces-
sary funds for said board, when General
Laws Ch. 26, Section 88, Chapter 175,
Section 113 M mandates that said board
carry out specific duties and when the
termination of said employees would make
it impossible to perform said duties?

At the outset I must explain an important principle

governing the issuance of an Attorney General's Opinion.

I G.L. c. 12, § 9, states that the Attorney General "shall
give his opinion upon questions of law submitted to him

by either branch of the general court."

Under a similar phrase in the Massachusetts Constitution, Pt. 2
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c. 3, Art. 11, the Supreme Judicial Court has repeatedly

declined to respond to questions of law which were abstract

or not stated with sufficient particularity to permit a pre-

cise and limited answer, Answer of Justices to the Governor,

1973 Mass. Adv. Sh. 1253, 302 N.E. 2d 565 (1973); Opinion of

the Justices, 349 Mass. 802, 212 N.E. 2d 217 (1965); Opinion

of the Justices to the Senate, 333 Mass. 783, 113 N.E. 2d

563 (1955); Opinion of the Justices, 330 Mass. 713, 113 N.E.
”

2d 452 (1953) .

This principle has also governed opinions of the Attorney

General.

It is traditional that opinions of the
Attorney General are rendered solely upon
factual situations which actually confront
a given State department or agency, and
not upon hypothetical questions or general
requests for information. Opinion of the
Attorney General, 112, 114 (December 23,
1966).

I. The Hypothetical Nature of The Question

In this instance, the question presented by the

House of Representatives is hypothetical in character. It

assumes that termination of the affected employees would make

it impossible for the Fraudulent Claims Board to perform its

statutory duties. Upon investigation I have learned that this

fact is the very crux of administrative hearings presently being

conducted by the Insurance Commissioner as part of a termina-

tion procedure. Considerable evidence has been introduced on

both sides of this issue, and its resolution is uncertain.

Thus, at this point I confront a hypothetical question. The
*

futility of such a question is that it reduces an opinion of

the Attorney General to the status of a mere guess. An opin-

ion under these circumstances is destructive insofar as it con-

fuses and disrupts the expectations of interested parties.

Accordingly, I must respect the long tradition against hypo-

thetical opinions. 11l Mass. Att'y. Gen. Op. 425, 428 (1911).
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11. The Incomplete Nature of The Question

Upon further investigation I have learned that the

question from the House does not cover the full range of legal

issues involved in the subject of termination of Fraudulent

Claims Board employees. The full subject requires analysis

of statutes and judicial decisions in the areas of (a) civil

service law, (b) veterans' tenure, (c) collective bargaining.

(d) and contractual provisions. I cannot fairly address this

complex subject by answer to the question in its present partial

form

111. Pending Litigation

As I mentioned before, the particular controversy

prompting the question from the House is presently the subject

of ongoing administrative litigation before the Commissioner of

Insurance. Again, the Attorney General does not render opin-

ions upon matters in pending litigation. While the Attorney

General's opinion is advisory only, a decision resulting from

litigation, judicial or administrative, is compulsory and

does bind the parties to it. It would serve no useful purpose

for me to render an advisory opinion rendered meaningless

subsequently by a compulsory adjudicatory decision in this matter

Again, such an opinion would disserve any useful purpose insofar

it might confuse and mislead interested parties conflict with

a genuinely binding decision.

A further consideration arises from the pending of liti-

gation in the present instance If appeal is taken to the courts

from the present litigation before the Insurance Commissioner,

my office to represent the Commissit may well be the function of

of that litigation in the courts.ioner and to defend the result

result, I would have prejudicedIf my opinion varied from that

I would then feel free to re-my prospective case and client

nounce any earlier opinion as advisory only and devoid of any

binding precedential value. Thus, in the present circumstance,
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the question of the House puts me to an unfortunate conflict

with respect to my duties to the House, on the one hand, and my

responsibilities to represent Executive agencies on the other.

For this reason alone, I would again have to respectfully decline

to respond.

IV. The Non-Binding or Advisory Nature, of an
Attorney General's Opinion.

I have made repeated reference to the non-binding.

advisory character of an Attorney General's opinion. A final

word of explanation may be in order on this point. Unlike a

judicial decision resulting from a lawsuit, a mere advisory

opinion (1) does not emerge from the testing process of evi-

dence and fact-finding, and (2) does not rest upon an adversary

confrontation of counsel offering a sharpened presentation of

opposing legal arguments. For these reasons opinions are not

afforded the same weight and value as decisions. Opinion of the

Justices, 1974 Mass. Adv. Sh. 1015, 1029; Opinion of the Justices

341 Mass. 738, 749 (I960); lerardi, Petitioner, 1975 Mass. Adv.

Sh. 93, 106. For the same reasons, an advisory opinion in this

instance may quickly prove valueless as the full facts emerge

and the case moves to the courts. Neither the Attorney General

nor any affected party would be bound by it or derive any benefit

from it.

CONCLUSION

Because the present question from the House presents

a question hypothetical, incomplete, subject to pending litiga

tion, and fraught with a conflict of duty on my part, I must

respectfully decline
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