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Procedural History 

This matter came before the State Building Code Appeals Board ("Board") on Appellant's 
appeal filed pursuant to 780 CMR 122.1. In accordance with 780 CMR 122.3, Appellant asks the 
Board to grant a variance from 780 CMR 1612.2.5 ofthe Massachusetts State Building Code 
("Code") with respect to the development at Devens of a manufacturing facility for photo voltaic 
solar cells by Evergreen Solar ("Project"). 

By letter dated Apri116, 2008, Gabriel Joseph Vellante, Jr, Building Commissioner for the 
Devens Enterprise Commission ("AppeUee" and/or "Devens"), denied Appellant's request fora 
certificate of occupancy, informing Appellant to seek relief from the Board. The Building 
Commissioner noted that permit application documents had been prepared under the 6th Edition of 
the Code and that the amount of Phosphorus Oxychoride needed for the manufacture of photo 
voltaic cells exceeded the exempt amount as defmed in 780 CMR 307.8. But the Building 
Commissioner acknowledged that the Project would comply with the i h Edition of the Code. 

In accordance with G. L. c. 30A, §§1O and 11; G. L. c. 143, §100; 801 CMR 1.02 et. seq.; 
and 780 CMR 122.3.4, the Board convened a public hearing on May 1,2008 where all interested 
parties were provided with an opportunity to testify and present evidence to the Board. 

Carl Stegerwald and Eric Sandoval appeared on behalf of Appellant. Thomas F. Garrity 
and Gabriel Joseph Vellante, Jr appeared on behalf of Appellee. 

Exhibits in Evidence 

Exhibit 1: State Building Code Appeals Board Appeal Application Form, dated April 16, 
2008, including supporting materials 
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Exhibit 2: Letter dated April 13, 2008, from Pyrotech Consultants Inc. to Chief Garrity, 
Devens Fire Department. 
Exhibit 3: Letter dated April 30, 2008 from the Commonwealth's Secretary of the Executive 
Office of Energy and Environmental Affairs to the Department of Public Safety. 

Reasons for Variance 

The issue is whether Appellant should be granted a variance from certain 
earthquake/seismic structural requirements when the Project requires the availability/use of certain 
amounts ofPhosophorus Oxychloride (POCL3), a "highly toxic material" as defined by 780 CMR 
307.0. Section 1612.2.5 states: "All buildings shall be assigned to one of the Seismic Hazard 
Exposure Groups in accordance with Table 1612.2.5." Pursuant to Table 1612.2.5, the Project 
falls within Seismic Hazard Exposure Group III, based on the presence of "high toxic materials 
as defmed by 780 CMR 307.0 where the quantity of the material exceeds the exempt amounts of 

·780 CMR 307.8." 780 CMR 1612.2.5, Table 1612.2.5 

By way of background, the essence of Appellant's hardship is as follows: 

Upon review of the POCL3 Material Safety Data Sheet, CH2M HILL [the 
Project's engineering consultant] found the hazard classification of toxic to be 
inconsistent with the 6th Edition 780 CMR. CH2M HILL reclassified POCL3 as 
highly toxic to comply with the 6th Edition and 71lt Edition CMR Section 307.2 

. Definitions. The new hazard classification requires a different seismic hazard 
exposure group than the one used at the commencement ofthe project 
construction. The significant impact of this reclassification would result in 
interconnecting footings throughout the building. At the time of the chemical 
reclassification the footings were poured. (Exhibit 1, Appellant's Application). 

The Project will require the storage of 40 gallons ofPOCL3, an amount which would not· 
be allowed under the 6th Edition of the Code but which would be allowed under the i h 

Edition. 

Appellee did not oppose the request for a variance and Appellee's Fire Chief 
supported the grant of a variance. (See Exhibit 1, letter dated April 16, 2008 from 
Building Commissioner and letter dated April 17,2008 from Devens Fire Chief). In sum, 
the Devens Fire Chief stated that he felt "very strongly that this building is designed as 
high hazard occupancy and is protected with all the appropriate life safety devices that 
assure that this product can be stored at this site without causing any concern." (letter 
dated April 17,2008 from Devens Fire Chief). 

The Board considered that Appellant is seeking a yariance from the requirements in the 6th 

Edition of the Code and that the Appellant's proposal complies with the requirements in the 71lt 

Edition of the Code. 

\ 
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Decision 

The Chair entertained a motion to grant a variance from 780 CMR 1612.2.5, with the 
condition that Appellant is limited to a storage of 40 gallons total of POCL3, which can be stored 
in two, 20 gallon containers ("Motion'). Following testimony, and based upon relevant 
infonnation provided, Board members voted to allow the Motion, as described on the record. The 
Board voted as indicated below. 

D .......... Granted D .......... Denied D .......... Rendered InterpretationO 

X ........... Grantedwith conditions D ........ Dismissed 

The vote was: 

x .............. Unanimous .......... 0 Majority 

g~~U1lIluY1~ ci) 
Jacob Nunnemacher Brian Gale - Chair Stanley Shuman 

Any person aggrieved by a decision of the State Building Code Appeals Board may appeal 
to a court of competent jurisdiction in accordance with Chapter 30A, Section 14 of the 
Massachusetts General Laws. 

A complete administrative record is on file at the office ofthe Board of Building 
Regulations and Standards. 

A true copy attest, dated: . ~M~a~y....::9:..!., :=.20~0~8~ _________ _ 

@~i"tl 
All hearings are audio recorded. The digital recording (which is on file at the·office of 

the Board of Building Regulations and Standards) serves as the official record of the hearing .. 
Copies of the recording are available from the Board for a fee of$10.00 per copy. Please make 
requests for copies in writing and attach a check made payable to the Commonwealth of 
Massachusetts for the appropriate fee. Requests may be addressed to: 
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Patricia Barry, Coordinator 
State Building Code Appeals Board 
BBRSlDepartment of Public Safety 
One Ashburton Place - Room 1301 

Boston, MA 02108 
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