
SENATE .... No. 303.

Executive Department June 30, 1886.

To the Honorable Senate

Upon such consideration of the bill entitled “ An Act
in relation to the water supply of the city of Fall River”
as I have been able to give, in view of the very general
desire of the members of the General Court to bring im-
mediately to a final adjournment the present protracted
session, I am unable to give my approval to the measure.
I very much regret that the bill could not have been
enacted at an earlier date, so that a closer investigation
and analysis of its provisions might have been in my
power, with the advantage of arguments for and against
it from those qualified to present all material considera-
tions thereupon, and that it might have been practicable
to discuss the matter fully.

It is proposed to grant to the city of Fall River the
right to draw daily from the North Watuppa Pond not
exceeding 1,500,000 gallons of water in addition to the
amount of water which the city is now authorized to take
under the provisions of chapter 133 of the acts of 1871.
Were this all, it would be in harmony with the general
scope of the various water acts passed in the current and
foimer years, and I doubt not, be completely justified by
the needs of the city for an additional supply of water to
meet the wants of a lapidly increasing population. But
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my attention is challenged by certain unusual and extraor-
dinary provisions which accompany the grant.

The bill proposes, in terms, to relievo the city from
“liability to pay any other damages than the State itself
would be legally liable to pay.” Perhaps through inad-
vertance, but in reality, the language excludes all right
or claim to damages whatever. All the parties in inter-
est, so far as 1 can ascertain, are domestic corporations,
and they must look to the courts of this Commonwealth
for a determination of their rights. It is difficult to dis-
cover that the State would under any circumstances be
legally liable to pay any sum as damages. Were equita-
ble considerations to prevail, the justice of the General
Court might be invoked, as is not unfrequently done with
success, but no such relief is possible under the bill as it
is framed. Compensation is, therefore, absolutely denied.

Resides, the bill goes still farther in the same direction,
as follows :

“ Parties holding in respect of said pond any
privileges or grants heretofore made and liable to revoca-
tion or alteration by the State, shall have no claim against
said city in respect of water drawn under this grant. Any
privileges heretofore enjoyed, in respect of said pond, are,
so far as they are inconsistent with this act, hereby an-
nulled.”

Let the facts be carefully considered. The Watuppa
Reservoir Company was incorporated by the legislature of
Massachusetts in 1826 “ for the purpose of constructing a
reservoir of water in Watuppa Ponds (including the pond
in question) for the benefit of the manufacturing establish-
ments on Fall River.” The company built and has main-
tained a dam for said purpose, and owns and manages the
same for the benefit of the mill interests below. Large
investments of capital followed, great industrial establish-
ments have sprung up, and the development of the city in
wealth and population has been promoted. The right of
the company to its property was recognized by the Gen-
eral Court in 1871 by the act authorizing the city to take
water from said pond upon payment of damages therefor.
It is not to be overlooked that the charter to this company
was granted before the act of 1831, which reserved the
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right to alter, amend and repeal subsequent charters, and
without any express reservation to that effect in the act.
Moreover, certain other corporations own and use valua-
ble water rights and privileges in the stream below the
dam, each owning the privilege attached to its mill. The
several corporations have accepted the charters, expended
large sums of money to secure the full enjoyment of their
privileges, and are in undisputed ownership of their
property in full reliance upon their rights secured to them
bv the contracts between themselves and the State.

The opinion of the supreme judicial court in the ad-
judication of certain cases which arose between these
corporations and the said city under the act of 1871 (see
Massachusetts Reports, vol. 134), is forcibly suggestive
of the sound and just doctrine applicable to the questions
now in point. The respondent, the city, contended that
the State is the absolute owner of a great pond and of the
land under it, that it may drain or fill it at pleasure; that
the riparian proprietors on a stream which is its outlet
have no rights in the waters of the pond; but the court
said, “ the riparian proprietors on Fall River certainly
have water rights as against all the world except the
State.” Even if the State might, for the benefit of the
public in general, divert the waters without making com-
pensation, it is by no means to be asserted that the State
can take away valuable rights and privileges from one
corporation to give to another, each being of its own
creation, and each relying upon the pledge and obligation
of good faith on the part of the State. Nor is it sufficient
to justify a departure from this salutary rule that the in-
tended recipient is a municipal corporation, because its
franchise of water privileges is as much for the special
gain and advantage of the city as for the public good,
and the property thereby acquired is in no degree shared
by the State, but is in its own exclusive ownership as
much as the lands and buildings owned by the city as
corporate property, and the pecuniary income therefrom
is payable solely into the city treasury. The good faith
of the State is already solemnly pledged, and the obliga-
tions of its contracts are no more to be disregarded than
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are those of the contracts of other parties. If the power
to alter or amend the charters exists, and it undoubtedly
does in reference to some of the corporations atfected,
that power cannot be exercised by taking away the sub-
stance of their franchise without adequate return, unless
the principles which have been heretofore maintained in
legislation and in the decisions of the courts, are to be
wholly disregarded. The vigorous and healthful language
of the supreme judicial court, expressed in 1852, will
bear repetition: “It is now the well-settled law of the
land that the charter of a private corporation is a contract
within the meaning of the Constitution ot the United
States, and that any act of the State legislature which
violates any corporate right secured by such charter, with-
out the consent of the corporation, is void as against that
constitution. Legislation in violation of chartered rights
is not only contrary to the Constitution of the United
States, but is at war with the first principles of a just and
well-ordered government. It must be presumed that the
legislature at all times, and under all circumstances, in-
tends to observe good faith. Laws which are inconsistent
with the good faith of the legislature, which impair the
good faith of its contracts, and infringe on rights held
under its own solemn guaranty, cannot for a moment,
upon any consideration, be enforced.”

Leaving the Watuppa Reservoir Company entirely out
of account, the riparian owners have the right to use the
waters in the stream for any legal purpose, provided they
do not infringe upon the rights of others or create a
public or private nuisance ; and their present property is
not subject to forfeiture on the ground that an impair-
ment of their rights in the past has been the subject of
compensation. Under the act of 1871 the city did not
take all the water, and therefore it did not pay for the
whole.

It has been urged, I am aware, that the act of 1826
amounted only to a license, and therefore is revocable,
without damage, at the pleasure of the State. But such
construction is not the plain and natural one, I submit,
and the legislature cannot afford to attempt its adoption
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and enforcement without the sanction of the courts. Be-
sides, even if that were conceded, the rights of the other
parties in interest, as has been stated, would uot be
thereby concluded.

Entertaining the views herein expressed, and appre-
hending most serious injury to great enterprizes that con-
tribute largely to the prosperity of the State, if the
precedent of this bill be established, I must decline to
express my approval, and therefore return the bill here-
with to the honorable Senate in which it originated.

GEO. D. ROBINSON.




