
SENATE No. 168.

Senate March 28, 1883.

The Committee on the Judiciary, to whom was referred
the message of His Excellency the Governor, returning to
the Senate a bill allowing the Somerville Wharf and Im-
provement Company two years further time in which to organ-
ize, with his objections thereto in writing, have carefully
considered the same, and submit the following report thereon.

Your Committee deem it their duty, in the first instance,
to call the attention of the Senate to the language of the
Governor, wherein he insinuates very clearly that the legis-
lature has been careless and negligent in allowing this bill,
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without due consideration, to pass through its several stages
to be enacted. It is probably the only instance in modern
times where the chief executive of a civilized State or nation
has addressed a message in like language to either branch of
a legislative body; and your Committee would recommend
that the Senate express its sense of the undignified and un-
becoming manner in which His Excellency has seen fit to
address it, in some appropriate manner, to the end that the
same may be spread upon its journal, and thus become apart
of its permanent records. It would be natural to expect, in
a message imputing carelessness to others, that the utmost
accuracy would be found in all its statements of fact and
opinion; but your Committee were pained to find that His
Excellency has so loaded his message with errors, mistakes,
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and blunders that, to be charitable, we were forced to the
conclusion that he had never read the bill returned, except
in parliamentary phrase, “ by the title.”

To the criticism that this bill was referred by the legisla-
ture to the Committee on Mercantile Affairs, it is a sufficient
reply that the Constitution has provided that the department
of legislation shall be formed by a Senate and House of
Representatives. It also marks out with the utmost clear-
ness the duties and functions of the three departments into
which the government is divided; and has wisely provided
that the executive shall never exercise the legislative and
judicialpowers, or of eitherof them, to the end, in the impres-
sive language of that great instrument, that this may be “a
government of laws and not of men.” It is needless to
state that the legislature is a law unto itself, and that its
rules, orders and methods of distributing its business among
the various committees and performing it afterwards, are
questions which concern itself alone, and are not properly a
subject of criticism by the executive power. A legislative
body worthy of representing a free and enlightened Common-
wealth, will ever be jealous of its own prerogatives, and will
promptly resent any interference or dictation from all sources
whatsoever. It is but fair to state, however, that from
our legislative records it appears that from the year 1814,
when the first charter similar to the one under discussion
was granted, to the present time, it has been customary for
the legislature to refer these questions to the Committee on
Mercantile Affairs. Of the twenty-five land companies
chartered since the formation of the State government, two,
the Tremont Improvement Company and the South Bay
Company, were chartered on a favorable report from this
same committee in the year 1853 (a prolific year for land
companies), at a time when the present Chief Executive
was a member of the House of Representatives; and your
Committee are unable to find it “ officially stated ” that his
“ curiosity ” was at that time in any way excited, or that he
ever uttered a protest or cast a vote against the passage of
those measures.

To the insinuation that the legislature has acted without
due consideration” in passing this bill to be enacted, your
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Committee find and so report, that the Committee on Mercan-
tile Affairs gave a hearing to the petitioners on two several
days, who fully explained the great work of improvement
intended to be accomplished through the agency of this cor-
poration, and the reasons why an extension of time for per-
fecting the organization had been rendered necessary. These
reasons, which will be fully stated hereafter in thisreport, were
deemed sufficient by the committee and by the legislature.
That no debate took place upon this bill in the Senate was
doubtless owing to the fact that upon its face it won the ap-
proval of every member. Senators are not in the habit of
discussing measures for the sole purpose of furnishing exer-
cise to their vocal organs.

Having thus disposed of the preliminary questions affect-
ing the propriety and courtesy that ought always to be ob-
served in all communications from the executive to the legis-
lature, your Committee would respectfully invite the attention
of the Senate to the various objections urged by His Excel-
lency against the bill itself.

After quoting a part of the originalact of incorporation, which
it is but fair to state is correctly quoted, (and we the more
cheerfully make this acknowledgment, as it is nearly the only
paragraph in this remarkable state paper free from error of
some kind), it is first claimed by His Excellency that an
“ extraordinary’’ power is granted to the corporation in that
part of the bill giving it authority to lay out streets through
the land it is authorized to acquire. It would seem to be a
fair and full answer to this criticism to state that it is the
“ordinary power” that has been given to such corporations
by the legislature, as in the charter of the East Boston Com-
pany, chartered in 1833, the Hingham Wharf and Land
Company in 1847, the Great Pasture Company in 1855, the
East Cambridge Land Company in 1861 (approved by so
good a lawyer as John A. Andrew), and the Nahant Land
Company in 1871. To the mind of His Excellency it appears
difficult to see why such streets “ would not bo public streets,
and the maintenance and care of them become a public
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burden.” It is clear that the words “to lay out streets,
written in italics in the message, are words of surplusage, for
under the general authority to improve the lands to be ac-
quired by the company it would have all needed authority
for this purpose. These words were probably put in the
act for the express purpose of defining the kind of improve-
ments which the corporation might make in order to protect
its officersfrom being interfered with by any holder of its stock,
in case such holder should happen to think the laying out
and building of streets not necessary to a proper and judi-
cious improvement of the company’s lands.

That such streets could possibly ever become a public
charge upon any town or city, except the same were first
duly accepted by such town or city, in all probability never
has, or ever will, take a hold upon any mind, except that of
His Excellency the Governor. That during all these years
such a proposition has never before been suggested, is a very
violent presumption against its having any foundation to rest
upon.

If such streets do not become public streets, His Excellency
says “ it might be that they would be -wholly within the juris-
diction of the company.” This sentence seems to assume that
some serious consequences would be likely to result there-
from. If they do not become public streets, they certainly
would be wholly within the jurisdiction of the company.
They could be under no other jurisdiction. By making a
private street or passage-way through a tract of land, the
owner does not lose his title or jurisdiction over it. It is a
mere truism to say that land, unless deeded or taken by the
right of eminent domain, remains under the jurisdiction and
control of the owner, no matter in what way it is used by him ;
and your Committee are unable to comprehend the object,
meaning or intention of His Excellency in saying that such
“might be” the result, when it is perfectly clear that no
other result is possible. Ifmy land is not acquired by some
other person, “ it might he” that it ivould remain my land
still. Such is the subtle and profound logic of the message.
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But the controlling objection to the charter is stated to
lie that “ it to the corporation the right to hold land
in perpetuity, and to act for no other purposes whatever.'’
The last part of the foregoing sentence must have been
written in a moment of forgetfulness, as His Excellency
only a few lines before, had been complaining that authority
of an “extraordinary character” had been conferred upon
the corporation, acting upon which, public streets might be
laid out; and had also just quoted that part of the act
conferring “power to sell and convey, lease, mortgage, and
otherwise dispose of and deal with said corporate property
also “ to improve, fill and grade the same,” “ with authority
to construct docks, wharves and buildings,” either of which
to the common mind, would seem to give to the corporation
the right to act for some otherpurposes than to hold land in
perpetuity.

We shall pass over the long argument of His Excellency
against the groat dangers to the Commonwealth, likely to
result from allowing a corporation to become possessed of
two hundred acres of land, every foot of which is now
incapable of being dwelt upon, for the reason that the
greater part thereof is still swept by the tides of the ocean,
and the remainder is.practically inaccessible.

We pause by the way, however, to note the “ extraor-
dinary ” statement that “as early as the third century the
Christian emperors of Rome found it necessary to pass
decrees against this method of holding land.” It is pre-
sumed the example of “ Christian emperors ” is cited for the
reason that His Excellency thought it likely to have more
weight and influence with the representatives of a Christian
people than could be fairly given to that of “ emperors,”
whose minds were clouded with the base superstitions and
idolatrous practices of the heathen world. And your Com-
mittee are again pained to report that though Rome had been
ruled by nearly a hundred emperors before the close of the
third century, no “ Christian emperor ” had as yet succeeded
to the imperial throne of the Caesars. Their very names are
strongly suggestive of a heathen rather than a Christian age—
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Magnus, Maxamiu, Caracalla, Elagabalus which contrast
most unpleasantly with the softer and more civilized name
that usher in, at a later century, the line of Christian princes

Constantine, Gratian, Yalentian.
It is only from an imperative sense of duty that we hav

pointed out this mistake of His Excellency in drawing upon
history to fortify his argument, with the hope, however, that
in future messages (if there are to be more) we shall be r
lieved from the necessity and pain of calling attention to such
unaccountable mistakes in a Massachusetts State paper. The
Commonwealth, at great expense, has purchased and furnished
an extensive library, conveniently located next door to tin
Governor’s private room, which might be interpreted as a
piiet intimation that she will accept no excuse for mistake

and errors of such a character on the part of those who are
from time to time called upon to till her highest office.

As your Committee are in accord with the general proposi-
tion that the accumulation of the landed property of a nation
in a few hands would be a great evil and is against the public
policy of the State, we do not feel called upon to point out
further the false reasoning in the message with reference to
the subject; but simply to state that it has no application to
the question of the propriety of passing the bill under con-
si deration.

Lest the people of the Commonwealth should be led to
believe that Magna Charta was nothing more than a mere law
against the holding of lands by a corporation, by license
of the king, we are led to state that it has heretofore been
looked upon as the Great Charter which guaranteed to
the English subject his personal freedom, with other im-
portant civil rights, corresponding somewhat to the Bill of
Rights in our Constitution.

Hume says that Magna Charta “ contains the chief outline
of a legal government” and “ provides for the equal distri-
bution of justice and free enjoyment of property ; the great
objects for which political society was first founded by men
which the people have a perpetual and unalienable right tc
recall, and which no time, nor precedent, nor statute, nor
positive institution, ought to deter them from keeping ever
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uppermost in their thoughts and attention.” In a similar
strain write Burke, Macaulay and Mackintosh.

His Excellency’s language, in strong contrast with that of
Hume, is very much like saying certain laws were passed in
America securing the trial of criminal cases Iry a jury, called
the Constitution of the United States, because that instru-
ment happens to contain a provision for trials in that way.

Of the thirty-eight chapters containing Magna Charta, as
given by Coke in his Institutes, but one relates to the sub-
ject of the religious societies, which simply prohibits people
from giving lands to them under the penalty of a forfeiture.
The reason ol this law, however, was not that it desired to
prohibit great accumulations of land in one person or cor-
poration, but that it tended to deprive the great barons of
certain rights (among others) that accrued to them, under
existing laws, on the death of each successive owner.

After concluding his argument against the evils of monop-
olies, the gi’eatest of which is considered to be a monopoly
of lands, the Governor states that this corporation now “asks
the legislature to continue the cloud upon the title of one-
thirteenth of the land of the city of Somerville for two years
longer.” We pondered long upon this statement, until at
length, the cloud being removed from our own minds, we
saw clearly that His Excellency had written this veto mes-
sage under the belief that this corporation, if its charter
should be continued, would have the right to take this two
hundred acres of land against the will of the owners, as
cities and towns are authorized, from time to time, to take
land for public uses under the right of eminent domain.
On no other theory is the language intelligible. It was
clearly written under that impression. That this corpora-
tion could place a cloud upon the title of this land, it is
not necessary to deny. It simply adds another to existing
customers who might buy it if terms could be made with the
present owners. No right is given by the act to take a foot
of land except by purchase upon agreed terms. This mis-
apprehension doubtless explains, also, the strange statement
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about depriving the widow of her dower and the children of
their inheritance.

Your Committee are also in agreement with the Governor
that every possible restriction should be removed upon the
sale and division of lands (though we know of none nownow of none now
existing), especially in the suburban cities of Boston, be-
lieving with him that “ they should be thrown upon the
market for sale in order that the mechanics and laboring men
can find cheap lands on which to build them homesteads easily
accessible in its immediate vicinity.” To accomplish this very
desirable object was one ot the strongest reasons for the pas-
sage of this act of incorporation. It is an axiom in political
economy that a large supply makes a cheap market. This
is as true of lands as of an}7 commodity, 'the more land there
is for sale, “ suitable tor residences in the immediate vicinity
of Boston,” the lower will be
and laboring men ” know this,
them in their daily experience

the price. “ The mechanics
It is a fact brought home to
If the Governor had taken

the trouble to call upon any member of the Committee on
Mercantile Affairs, he would have easily learned that all of
this land, which he thinks ought not to be kept from those
desiring cheap lands, is at present entirely uninhabitable.
About three-fourths of it is subject daily to be twice covered
by the waters of the ocean, and the balance, from its situa-
tion, is piacticablv inaccessible. It is a part ot the Ten
Hills ’ farm granted to Governor Winthrop in 1631. A
part of the hill has been removed, leaving-a sheer cliff which
a mountain goat could not climb, and the whole of it is in
a condition that no “ Boston mechanic ” would ever accept a
lot as a gift with the idea of making it his home. It is the
intention ot this company to carry out a work of great
public utility by removing the hill and rilling the land below
the grade line, by laying out its streets on a systematic
plan, which can only Go done properly by placing the whole
territory under a single control, which, as soon as put in
proper condition, would lie placed upon the market, and
thus divide its ownership among hundreds, which is now
‘ ‘ monopolized ”by a few. To accomplish this most desirable
end requires the expenditure of larger sums of money than
single individuals arc usually willing, if able, to risk It
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would thus appear that the very objects His Excellency has
so much at heart are the very objects this corporation had
also in view, and which, if this bill fails to become a law,
will also be quite likely to fail of accomplishment. It is not
for your Committee to discuss further the question of land
monopolies than as it applies to the vetoed bill. Those
curious enough to trace out the question as developed in the
history of England and France, which are instanced by His
Excellency, will find that the whole question relates to the
monopoly of the agricultural lands of those nations, and is in
no way related to the subject of tilling up flats by the means
of aggregated capital and then selling it out in convenient-
lots to suit the wants of the “ mechanics and laboring men”
of the city of Boston. Yet when the Governor intimates
there is danger in such legislation, and fortifies it by such
reasoning, it is true the reasoning may be rejected as
foreign and wholly unrelated to the subject, and yet his
judgment might be good and unanswerable. Dismissing his
argument, we will now endeavor to show that the opinion
itself is not safe for the legislature to follow.

In the first place it is safe to assume that no individual or
corporation would desire to accumulate unproductive lands
for the simple purpose of holding them in perpetuity. The
delights of ownership are not sufficient to offset the incon-
venience felt in loss of all income from the investment, and
at the same time being compelled to pay the annual charges
in shape of taxes, State, county and municipal. All
judgments of men or measures will bo found to be errone-
ous unless they admit that men will use their property in a
way to make it profitable to themselves, if they can so do.
Millions of money were not invested in the corporations at
Lowell, Lawrence, and Fall River, except upon the belief
that such investments would bring a reasonable return to
these who subscribed thereto. But incidentally great ben-
efits have resulted to those who never invested a dollar in
those corporations. It will be admitted, too, that people
investing in land companies do so in expectation of a like
return upon their investments. There is nothing wrong in
this. It is the expectation of profit or reward in some
shape that stimulates the world in alt its thousand forms of
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activity. It such theories and opinions are correct, then it
would not be expected upon a priori reasoning that these
land companies would be likely to hold their lands for the
mere pleasure derived from the holding; but would so use
them as to bring a return of profit on the investment. And
what reasonable men would expect to be the result, experi-
ence has proved to be true. The East Boston Company,
once the owner of nearly the whole of Noddle’s Island, laid
out the territory upon a judicious plan, which could not
have been done under a numerous private ownership, filled
the low lands, cut down the hills, laid out and built the
streets, and instead of holding perpetually its lands, has di-
vided them up into “ small holdings ” so “ conducive to the
prosperity and wealth” of a nation, and in place ot one
owner we now find thousands, together with a population
equal to a large city, dwelling thereon. It is not too much
to say that this company has conferred a great benefit upon
the city of Boston and the State of Massachusetts, but
whether it made any money by its enterprise your Com-
mittee have no means of ascertaining.

The same is true of the Hyde Park Company, which His
Excellency holds up as a warning to the legislature. It
took a large tract of wild lands, covered with stunted pines
and scrub oaks in which, by the laws of this Common-
wealth the widows of the owners would not be entitled to
dower, and under its auspices a beautiful and prosperous
town, now nearly large enough to be granted a city charter,
has been built. In accordance with the experience of Massa-
chusetts, all of her land companies have been the means of
dividing wide domains into very numerous “smallholdings,”
and parting with their jurisdiction over them at the earliest
opportunity. The public benefit has been that this territory
has been divided, and streets built upon a much more
judicious plan, than those parts of cities which were laid
out at the caprice of private owners. No instance can be
cited illustrating the dangers of monopoly and a perpetual
holding of lands by corporations in Massachusetts. Our
experience has been the reverse of this. Perhaps no better
illustration of the weakness of His Excellency’s position in
this respect can be found than in the apparent necessity
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which forced him to draw his arguments from the early and
middle ages of our era, where no possible analogy can be
found between the religious societies which were then the
“ great absorbers” of the land, and modern land companies,
which might be defined as the great and convenient dis-
tributers of land.

Your Committee have thus fully considered the three ob-
jections urged by His Excellency against the passage of this
bill, and finding as we do that all of them are based upon
a misconception of the bill itself, and that none of them
are entitled to any weight, we recommend that the bill
ought to pass, the Governor’s objections thereto notwith-
standing.

GEO. A. BRUCE,
For the Committee.




