
SENATE No. 264.

[Senate, No. 241, as passed to be engrossed by the Senate.]

In the Year One Thousand Eight Hundred and Eighty-three

AN ACT
To incorporate the Cape Cod Ship Canal Company.

Be it enacted by the Senate
in General Court assembled,
same, as follows:

and House of Representatives
and by the authority of the

1 Section 1. William Seward, Jr., George S.
2 Hall, Samuel Fessenden, Edwin Reed, William
3 A. Clark, Jr., Joseph T. Tloile, Walter Law-
4 ton, William F. Drake, William Parker, their
5 associates and successors, are hereby made a
G corporation by the name of the Cape Cod Ship
7 Canal Company, with all the privileges, and sub-
-8 ject to all the liabilities set forth in all gen-
-9 era! laws which now are or may hereafter be

10 in force relating to railway corporations, so far
11 as they may be applicable, except as hereinafter
12 provided.
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1 Sect. 2. Said corporation may locate, construct,
2 maintain and operate a ship canal, beginning at
3 some convenient point in Buzzard’s Bay, and
4 running through the town of Sandwich to some
5 convenient point in Barnstable Bay; together
G with all such wharves, docks and other structures
7 and works as may be necessary for the convenient
8 using of said canal; together with the highways
9 provided for by this act; and in connection there-

to with may maintain and operate steam vessels for
11 transportation, or steam tugs, or use any other
12 means or methods for assisting vessels in their
13 approach to and passage through and from the
14 canal.

1 Sect. 3. Said corporation may lay out its canal,
2 not exceeding one thousand feet wide, and shall
3 file the location thereof within four months from
4 the passage of this act, with the county commis-
-5 sioners of Barnstable County, defining the courses,
G distances and boundaries thereof, in the manner

7 provided for filing railroad locations; and said
8 canal shall be commenced within four months,
9 and shall be completed within four years from the

10 passage of this act, and if at least twenty-five
11 thousand dollars be not expended in the actual
12 construction thereof within four months from the
13 passage of this act, then this act shall be void.

1 Sect. 4. Said corporation may purchase or

2 otherwise take land or materials necessary lor
3 making or securing its canal, breakwaters, basins,
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4 docks, wharves, locks, gates, highways or other
5 structures and works referred to in section two,
6 in the manner in which land or materials are

7 taken for the construction of railroads. If not
8 able to obtain such laud or materials by agree-
-9 ment with the owner, it shall pay such dam-

10 ages therefor as the county commissioners or a
11 jury upon appeal may estimate and determine.

1 Sect. 5. Said corporation shall pay all dam-
-2 ages occasioned by laying out, and making and
3 maintaining its canal, or by taking any land or
4 materials, as provided in section four; and such
5 damages shall, updn the application of either
6 party, be estimated by the county commissioners
7 in the manner provided in laying out and making
8 and maintaining railroads; and the residence of
9 one of said commissioners in the town of Sand-

-10 wich shall not disqualify him from acting under
11 the provisions of this act; and when it is in-
-12 tended to take land or materials, application shall
13 be made before the actual taking or appropriation
14 thereof.

1 Sect. G. Either party if dissatisfied with the
2 estimate made by the commissioners may, at any
3 time within one year after it is completed and
4 returned, apply for a jury to assess the dam-
-5 ages. Upon such application, the prevailing party
G shall recover legal costs, and the proceedings
7 thereon shall be the same as is provided for the
8 recovery of damages in the laying out, making
9 and maintaining railroads
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1 Sect. 7. It shall be the duty of the Old Col-
-2 ony Railroad Company so to alter its location,
3 after adequate security satisfactory to the railroad
4 commissioners is given to it by said canal com-
-5 pany to protect it against and to pay all damages
0 caused by so doing, as to cross the said canal but
7 once, which crossing, and the location of the canal
8 company at the crossing, shall be at a point to be
9 fixed by the railroad commissioners in case the

10 railroad company and canal company do not
11 agree upon the same, which said companies are
12 hereby authorized to do. The railroad eommis-
13 sioners, upon due notice and hearing of all parties
14 interested, who shall appear, shall also determine
15 and prescribe in writing the time when and the
1G manner in which the Old Colony Railroad Com-
17 pany shall alter its location so as to cross said
18 canal at such point, and also the manner and the
19 method in which the bridge for such crossing, and
20 the draw in the same, together with the locks, or

21 if the railroad commissioners shall decide they
22 are necessary, or other structures for the protec-
23 tion of, and the approaches to, said bridge shall
24 be constructed; and in making said alteration
25 they shall have all the powers and privileges, and
26 be subject to all the duties, restrictions and lia
27 bilities set forth in all general laws relating to
28 railroads, except that the damages of land owners
29 shall be assessed against and paid by said canal
10 company, as in case of land taken for railroad
M purposes. And the Cape Cod Ship Canal Com-
-32 pany shall thereupon proceed to build the railroad
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33 upon the new location, and complete the same in
such manner and at such time as may be pre-
scribed by the railroad commissioners, and to
their satisfaction, in case the parties do not agree
upon the same; and shall pay all damages caused
by the construction of said railroad on such new
location, and shall be liable for such damages as
in case of the construction ofrailroads. And the
Cape Cod Ship Canal Company shall also build
and maintain and keep in repair to the satisfac-
tion of the railroad commissioners, a bridge across
said canal, suitably protected by locks or other-
wise, to the satisfaction of the railroad commis-
sioners, suitable for the passing of the railroad,
and also for the passing of the highway at the
point fixed upon as above provided, which said
bridge shall have a suitable draw for the passage
of vessels; and said railroad company shall ap-
point a steady and discreet superintendent, and
all necessary assistants for such drawbridge, who
shall be paid a reasonable compensation, fixed by
the railroad commissioners, by said canal com-
pany. Said superintendent shall be experienced
in the management of vessels, and shall have full
control and direction of the passing of vessels
through the draw, and of trains over the bridge,
and with said assistants shall be subject to such
rules and regulations, not inconsistent with law,
as said railroad and canal company shall from
time to time prescribe for the operation of said
bridge; but such rules and regulations shall be
subject to approval and alteration by the railroad
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63 commissioners. And said superintendent and as-
-66 sistants shall be subject to removal by said rail-
-67 road commissioners.

1 Sect. 8. The Old Colony Railroad Company
2 shall have its location, not exceeding: five rods in
3 width, upon any land owned or located upon by
4 said canal company, up to the said bridge, on
5 each side thereof: provided, that all reasonable
6 use of said location by the said canal company,
7 for the purpose of operating their canal, and
8 under the direction of the railroad commissioners,
9 shall be permitted by the railroad company with-

-10 out payment of rent to the railroad company.

1 Sect. 9. The Old Colony Railroad Company
2 shall upon the completion and acceptance by the
3 railroad commissioners of the newly constructed

4 railroad and bridge as above provided, allow and
5 pay to the Cape Cod Ship Canal Company the
6 value of such iron and other materials as may
7 remain upon that portion of the line of said rail-
-8 road which is to be given up; such value to be
9 determined by the railroad commissioners in case

10 the parties do not agree upon the same.

1 Sect. 10. Whoever breaks, defaces or impairs
2 said bridge, or any wharf or pier appurtenant
3 thereto, or unnecessarily opens or obstructs the
4 draw without the consent of the superintendent,
5 or without such consent makes fast or moors any
6 scow, raft or other vessel to said bridge within
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7 wake of the draw, shall pay a fine of not less than
8 three nor more than fifty dollars.

1 Sect. 11. Whoever wilfully injures or dam-
-2 ages said bridge, wharf or pier, or wilfully dis-
-8 turbs or hinders the superintendent in the dis-
-4 charge of his duties, shall forfeit for each offence
5 a sum not exceeding one hundred dollars, and be
6 further liable in damages to the Cape Cod Ship
7 Canal Company.

1 Sect 12. The provisions relating to draw-
-2 bridges contained in sections one hundred and
3 forty-eight to one hundred and fifty-five inclusive,
4 of chapter one hundred
5 Statutes, shall extend t<
6 plicable, except that ;
7 allowed five minutes t<

and twelve of the Public
) said bridge so far as ap-
i railroad train shall be

cross said draw instead
vided in section one him-8 of fifteen minutes as i>r

9 dred and fifty of said chapter. And the same
? provided in section one
of said chapter shall also
be recovered of the Old

10 penalties and forfeiture
11 hundred and fifty-four
12 be in force, and may

13 Colony Railroad Company, or any engineer, or

14 any superintendent of said bridge, in like manner
15 as therein provided for the violation of any of the
10 provisions of sections one hundred and fifty-one
17 and one hundred and fifty-three of said chapter,
18 or of the rules and regulations provided for by
19 section seven of this act.

1 Sect. 13. The said canal company shall pro-
-2 vide and maintain at North Sandwich and at West
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3 Sandwich, and at such points as may be desig-
-4 nated by the county commissioners, a suitable
5 ferry across their canal for passengers and teams,
6 to be operated under rules to be established by
7 the county commissioners, free from tolls. Said
8 canal company shall forfeit fifty dollars for each
9 day said company shall fail to provide and main-

-10 tain such ferry, to be recovered upon complaint or
11 indictment in the county of Barnstable, to the use
12 of said county.

1 Sect. 14. The said canal company shall also
2 construct such highways to connect with the
3 bridge and ferries provided for in sections eight
4 and thirteen of this act, and such other high-
-5 ways as may be necessary to replace the high-
-6 ways destroyed by the construction of said canal,
7 in such manner and at such time as the county
8 commissioners for the county of Barnstable shall
9 prescribe, upon each side of said bridge and ferries.

10 And after the completion of such highways, and
11 their acceptance by the said county commissioners,
12 the said canal company shall not be responsible
13 in any manner for the further maintenance of the
14 same, except upon the location of said canal
15 company.

1 Sect. 15. The said canal company shall also
2 make such suitable provision for the continuance
3 of the herring fishery in Monument River and
4 Herring Pond as the commissioners on inland
5 fisheries may prescribe; and in case of injury
6 to any fishery, shall pay to the owner there-
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7 of such damages as shall upon the application of
8 either party lie estimated by said commissioners,
9 in a manner similar, so far as may be, to that pro-

10 vided in laying out highways, and with a similar
11 right of appeal to a jury, by proceedings like
12 those provided for in section six of this act.

1 Sect. 10. The said canal company may estab-
-2 lish for its sole benefit a toll upon all vessels or

3 water craft, of whatever description, which may
4 use its canal, at such rates as the directors thereof
5 may determine; and may from time to time regu-
-6 late such use in all respects as the directors may
7 determine. Said corporation shall also furnish
8 towage through said canal for all vessels or water
9 craft which require it; for which service it may

10 establish, for its sole benefit, a toll, at such rates
11 as the directors thereof may determine.

1 Sect. 17. Whoever fraudulently evades or

2 attempts to evade the payment of any toll, law-
-3 fully established under section sixteen of this act,
4 either by misrepresenting the register or draught
5 of any vessel, or otherwise, shall pay a fine of not
6 less than fifty nor more than five hundred dollars.

1 Sect. 18. Whoever wilfully and maliciously
2 obstructs the passing of any vessel or steam-tug,
3 or other water craft, in said canal, or obstructs
4 the approaches to said canal within two thousand
5 feet of either extremity thereof, or in any way in-
G lures said canal, or its banks, breakwaters, docks,
7 wharves, locks, gates, or other structures or
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8 works, or anything appertaining thereto, or any
9 materials or implements for the construction or

10 use thereof, or aids or abets in such trespass, shall
11 forfeit to the use of the corporation, for each
12 offence, treble the amount of damages proved to
13 have been sustained thereby, to be recovered in
14 an action of tort in the name of the corporation;
15 and may further be punished by fine not exceed-
-16 ing one thousand dollars, or imprisonment for a
17 term not exceeding one year.

1 Sect. 19. The capital stock of said canal com-

-2 pany shall be divided into shares of one hundred
3 dollars each; and the amount of capital stock
4 may be fixed from time to time, by vote of the
5 corporation, not to exceed five millions of dollars.
6 Said canal company may locate but shall not begin
7 to construct said canal, or take any land or

8 property therefor, until it shall have deposited
9 two hundred thousand dollars Avith the treas-

10 urer of the Commonwealth, as security for the
11 faithful performance of the obligations imposed by
12 this act; and for the payment of all damages oc-
-13 casioircd by the laying out, construction and main-
-14 tenance of said canal, or by taking any land
15 or materials therefor, and also for all claims for
16 labor performed or furnished in the construction
17 of said canal, until such time as said corporation
18 shall have actually received into its treasury and
19 expended the sum of one million dollars in the
20 construction of said canal, and shall haA'e pro-

-21 duced proof satisfactory to the board ot railroad
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22 commissioners, that it has settled all damages,
22 incurred or to be incurred in the location and
24 construction of said canal: and provided further,
25 that within four months from the passage of this
26 act, said corporation shall pay to the Common-
-27 wealth and to the town of Sandwich, all sums of
28 money expended by them, or either of them, in
29 the support and removal from the Commonwealth
30 of any persons who were engaged in the con-

dl struction of said canal in the year eighteen hun-
-32 dred and eighty. If such deposit and payment
33 shall not be made within four months from the
34 passage of this act, this act shall be void. The
35 supreme judicial court shall have jurisdiction in
36 equity to apply said deposit to the payment of
37 any damages caused by the laying out, construc-
-38 tion and maintenance of said canal, and for all
39 claims against said company for labor performed
40 or furnished, and for land or materials taken or
41 used in the construction of said canal.

1 Sect. 20. Said canal company, by vote of a

2 majority of its stockholders, at a meeting called
3 for the purpose, may issue coupon or registered
4 bonds, to provide means for funding its floating
5 debt or for the payment of money borrowed for
6 any lawful purpose, and may mortgage or pledge
7 as security for the payment of such bonds a part
8 or all of its real and personal property, or fran-
-9 chise. Such bonds may be issued in suras of not

10 less than one hundred dollars each, payable at

11 periods not exceeding twenty years from the date
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thereof, and bearing interest not exceeding seven
per cent, a year, payable annually or semi-annually,
to an amount which, including that of the bonds
previously issued, does not exceed in all the capi-
tal stock of the corporation actually paid in at
the time; and such bonds shall be recorded by its
treasurer in books to be kept in his office. No
bond shall be issued unless approved by some
person appointed by the corporation for that pur-
pose, who shall certify under oath that the bond
is properly issued and recorded: provided, however,
that no bond shall be issued until the board of
railroad commissioners have issued a certificate,
a copy of which shall be printed in each bond,
that the total amount of bonds issued by said
canal company including the amount of bonds pre-
viously issued and certified to by the railroad
commissioners, does not exceed the amount of
capital stock actually subscribed and paid in.
And in case any such mortgage is executed to
trustees, then all bonds secured thereby shall also
bear the certificate of one or more of the trustees,
that the same are so secured, and that the mort-
gage has been delivered to the trustees and duly
recorded. And every such mortgage shall be
recorded in the registry of deeds for the county
of Barnstable. This section shall be subject to
the provisions of sections sixty-two to seventy,
inclusive, of chapter one hundred and twelve of
the Public Statutes, so far as the same may be
applicable.
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1 Sect. 21. Said corporation shall pay to the
2 secretary of the Commonwealth, on receiving the
3 certificate of corporation, the sum of fifty dol-
-4 lars; and shall also pay to the treasurer of the
5 Commonwealth such sum of money as shall be
6 necessary to pay for the services and expenses of
7 railroad commissioners for performing the duties
8 imposed on them under the provisions of this act.

1 Sect. 22. The construction of the approaches
2 to said canal from the present line of high water
3 upon the shores seaward at either end thereof,
4 shall be subject to the provisions of chapter nine-
-5 teen of the Public Statutes, and said canal, when
6 completed, shall be under the jurisdiction of the
7 harbor and land commissioners.

2 passage.
1 Sect. 23. This act shall take effect upon its








