
SENATE No. 219.

Senate, April 9, 1880.

The Committee on Harbors and Public Lands, to whom
was referred the petition of Henry M. Whitney and others
for incorporation to construct and maintain a ship canal in
Sandwich, from Barnstable Bay to Buzzard’s Bay, also the
petition of the Old Colony Railroad Company for repeal or
amendment of charter of Cape Cod Ship Canal, report the
following Bill.

For the Committee,

SAMUEL SNOW.

<£ommomomltl) of illassadjiiKtts,
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1 Section 1. Henry M. Whitney, Hocnm Hosford,
2 George M. Barnard, Alfred A. Nickerson, G. T. W.
3 Braman, Henry F. Himock, William C. Whitney,
4 and Charles T. Barney, their associates and suc-

-5 cessors, are hereby made a corporation by the name

6 of the Cape Cod Canal Company, with all the
7 privileges, and subject to all the duties, restrictions
8 and liabilities set forth in all general laws which
9 now are or may hereafter be in force relating to rail-

10 way corporations, so far as they may be applicable,
11 except as hereinafter provided.

(tfommontoealtl) of iltassacfjusctto,

In the Year One Thousand Eight Hundred and Eighty.

AN ACT
To incorporate the Cape Cod Canal Company.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Sect. 2. Said corporation may locate, construct,

2 maintain, and operate a ship canal, beginning at
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3 some convenient point in Buzzard’s Bay, and run-
-4 ning through the town of Sandwich to some con-
-5 venient point in Barnstable Bay; together with all
6 such breakwaters, wharves, basins, docks, locks,

7 gates, and other structures and works as may be

9 together with the highways provided for by this act;
10 and in connection therewith, may maintain and
11 operate steam-tugs, or use any other suitable means
12 or methods for assisting vessels in their approach to
13 and passage through and from the canal.

1 Sect. 3. Said corporation may lay out its canal,
2 not exceeding one thousand feet wide, and shall file
3 the location thereof within one year with the county

4 commissioners of Barnstable County, defining the
5 courses, distances, and boundaries thereof, in the
6 manner provided by chapter one hundred and thirty-
-7 five of the acts of eighteen hundred and seventy-

8 eight, for filing railroad locations ; and said canal

10 completed within five years from the passage of
11 this act.

1 Sect. 4. Said corporation may purchase or other-
-2 wise take land or materials necessary for making
3 or securing its canal, and for breakwaters, basins.
4 docks, wharves, locks, gates, highways, or other

5 structures and works referred to in section two. If
6 not able to obtain such land or materials by agree

7 ment with the owner, it shall pay such damage
8 therefor as the county commissioners estimate an

9 determine.

8 necessary for the convenient using of said canal;

9 shall be commenced within two years, and shall be
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1 Sect. 5. Said corporation shall pay all damages
2 occasioned by laying out, and making and maintain-
-3 ing its canal, or by taking any land or materials, as
4 provided in section four; and such damages shall,
5 upon the application of either party, be estimated
6 by the county commissioners in the manner provided
7in laying out highways; and the residence of
8 one of said commissioners in the town of Sandwich
9 shall not disqualify him from acting under the pro-

-10 visions of this act; and when it is intended to take
11 land or materials, application shall be made before
12 the actual taking or appropriation thereof.

1 Sect. 6. Either party if dissatisfied with the esti-
-2 mate made by the commissioners, may, at any time
3 within one year after it is completed and returned,
4 apply for a jury to assess the damages. Upon such
5 application, the prevailing party shall recover legal
6 costs, and the proceedings thereon shall be the same

7 as is provided for the recovery of damages in the
8 laying out of highways.

1 Sect. 7. The provisions relating to railways,
2 contained in chapter three hundred and seventy-
-3 two, sections fifty-eight to sixty, sixty-three to
4 seventy-two, seventy-four to eighty-four, inclusive,
5 and section one hundred and four of the acts of
6 eighteen hundred and seventy-four, shall also ex-

-7 tend to said corporation, so far as applicable.

1 Sect. 8. It shall be the duty of the Old Colony

2 Railroad Company so to alter its location as to
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3 cross the said canal but once, which crossing, and the
4 location of the canal company at the crossing, shall
5 be at a point to be fixed by the railroad commission-
6 ers in case the railroad company and canal company
7 do not agree upon the same, which they are hereby
8 authorized to do ; and in making said alteration
9 they shall have all the powers and privileges, and be

10 subject to all the duties, restrictions and liabilities
11 set forth in all general laws relating to railroads.
12 And the Cape Cod Canal Company shall thereupon
13 proceed to build the railroad upon the new location,
14 and complete the same in such manner and at such
15 time as may be prescribed by the railroad commis-

-16 sioners, and to their satisfaction, in case the parties
17 do not agree upon the same; and shall pay all dam-
-18 ages caused by the construction of said railroad on
19 such new location, and shall be liable for such dam-

-20 ages as in case of the construction of railroads.
21 And the Cape Cod Canal Company shall also build
22 and maintain and keep in repair to the satisfaction
23 of the railroad commissioners, a bridge across said
24 canal, suitable for the passing of the railroad, and
25 also for the passing of the highway at the point
26 fixed upon as above provided, which said bridge
27 shall have a suitable draw for the passage of vessels;
28 and said railroad company shall appoint a steady
29 and discreet superintendent, and all necessary assist-
-30 ants for such drawbridge, who shall be paid a reason-
-31 able compensation by said canal company. Said
32 superintendent shall be experienced in the manage-
-33 ment of vessels, and shall have full control and
34 direction of the passing of vessels through the draw,
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35 and of trains over the bridge, and with said assist-
-36 ants shall he subject to such rules and regulations,
37 not inconsistent with law, as said railroad and canal
38 company shall, from time to time, prescribe for the
39 operation of said bridge ; but such rules and regula-
-40 tions shall be subject to approval and alteration by
41 the railroad commissioners. And said superinten-
-42 dent and assistants shall be subject to removal by
43 said railroad commissioners. And railroad passen-
-44 ger trains shall have precedence over vessels when
45 there is occasion for such trains to pass said bridge;
46 but freight trains shall not have such precedence
47 unless the railroad commissioners shall so determine.

1 Sect. 9. The Old Colony Railroad Company shall
2 have its location, not exceeding five rods in width,
3 upon any land owned or located upon by said canal
4 company, up to the said bridge, on each side thereof;
5 provided that all reasonable use of said location by
6 the said canal company, for the purpose of operating
7 their canal, and under the direction of the railroad
8 commissioners, shall be permitted by the railroad
9 company without payment of rent to the railroad

10 company.

1 Sect. 10. The Old Colony Railroad Company
2 shall, upon the completion and acceptance by the
3 railroad commissioners of the newly constructed
4 railroad and bridge, as above provided, allow and
5 pay to the Cape Cod Canal Company the value of
6 such iron and other materials as may remain upon
7 that portion of the line of said railroad which is to
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Bbe given up; such value to be determined by the
9 railroad commissioners, in case the parties do not

10 agree upon the same. And the said canal company
11 shall thereafter take and own the land upon that
12 portion of the line of the railroad which is to be
13 given up.

1 Sect. 11. Whoever obstructs the superintendent
2 of the drawbridge, provided for in section eight, in
3 the performance of his duties, shall pay a fine of not
4 less than three nor more than fifty dollars.

1 Sect. 12. Whoever breaks, defaces, or impairs
2 said bridge, or any wharf or pier appurtenant thereto,
3 or unnecessarily opens or obstructs the draw without
4 the consent of the superintendent, or without such
5 consent makes fast or moors any scow, raft or other
6 vessel to said bridge within wake of the draw, shall
T pay a fine of not less than three nor more than fifty
8 dollars.

1 Sect. 13. Whoever wilfully injures or damages
2 said bridge, wharf, or pier, or wilfully disturbs or
3 hinders the superintendent in the discharge of his
4 duties, shall forfeit for each offence a sum not ex-
5 ceeding one hundred dollars, and be further liable
6 in damages to the Cape Cod Canal Company.

1 Sect. 14. The provisions relating to drawbridges
2 contained in sections one hundred and nine, to
3 one hundred and thirteen, inclusive, of chapter
4 three hundred and seventy-two. of the acts of eiuh-
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5 teen hundred and seventy-four, shall extend to said
6 bridge so far as applicable, except that the word
7 fifteen ”in the tenth line of section one hundred
8 and ten shall for the purpose of this act be erased
9 and “ five ” substituted in its place. And the same

10 penalties and forfeitures provided in section one hun-
-11 dred and fourteen of said statute shall also be in
12 force, and mav be recovered of the Old Colony Bail-
13 road Company, or any engineer, or any superintend-
-14 ent of said bridge, in like manner as therein pro-
-15 vided, for the violation of any of the provisions of
16 sections one hundred and eleven, one hundred and
17 twelve, and one hundred and thirteen of said chapter
18 three hundred and seventy-two, or of the rules and
19 regulations provided for by section eight of this act.

1 Sect. 15. The said canal company shall provide
2 and maintain, at North Sandwich and at West Sand-
-3 wich, at such point as may be designated by the
4 railroad commissioners, a suitable ferry across their
5 canal, for passengers and teams, to be operated
6 under rules to be established by the railroad commis-
-7 sioners.

1 Sect. 16. The said canal company shall also

2 construct such highways to connect with the bridge
3 and ferries provided for in sections eight and fifteen

4 of this act, and such other highways as may be

5 necessary to replace the highways destroyed by the
6 construction of said canal, as the county commis-
-7 sioners for the county of Barnstable shall prescribe,
8 upon each side of said bridge and ferries. And after
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9 the completion of such highways, and their accept-
-10 ance by the said county commissioners, the said
11 canal company shall not be responsible in any man-

-12 ner for the further maintenance of the same.

1 Sect. 17. The said canal company shall also
2 make such suitable provision for the continuance of
3 the herring fishery in Monument River and Herring
4 Pond as the commissioners on inland fisheries may
5 prescribe ; and in case of injury to any private fish-
-6 ery, shall pay to the owner thereof such damages as

7 shall, upon the application of either party, be esti-
-8 mated by said commissioners, in a manner similar, so

9 far as may be, to that provided in laying out high-
-10 ways ; and with a similar right of appeal to a jury,
11 by proceedings like those provided for in section six
12 of this act.

1 Sect. 18. The said canal company may establish,
2 for its sole benefit, a toll upon all vessels or water
3 craft, of whatever description, which may use its
4 canal, at such rates as the directors thereof may de-
5 termine; and may from time to time regulate such
6 use in all respects as the directors may determine.
7 Said corporation shall also furnish towage through
8 said canal for all vessels or water-craft which require
9 it; for which service it may establish, for its sole

10 benefit, a toll, at such rates as the directors thereof
11 may determine.

1 Sect. 19. Whoever fraudulently evades or at-
2 tempts to evade the payment of any toll, lawfully
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3 established under section eighteen of this act, either
4 by misrepresenting the register or draught of any
5 vessel, or otherwise, shall pay a fine of not less than
6 fifty nor more than five hundred dollars.

1 Sect. 20. Whoever wilfully and maliciously ob-
-2 structs the passing of any vessel or steam-tug, or
3 other water-craft in said canal, or in any way injures
4 said canal, or its banks, breakwaters, docks, wharves,
5 locks, gates, or other structures or works, or any thing
6 appertaining thereto, or any materials or implements
7 for the construction or use thereof, or aids or abets
8 in such trespass, shall forfeit to the use of the cor-
-9 poration, for each offence, treble the amount of

10 damages proved to have been sustained thereby,
11 to be recovered in an action of tort in the name of
12 the corporation; and may further be punished by
13 fine not exceeding one thousand dollars, or impris-
-14 onment for a term not exceeding one year.

1 Sect. 21. The capital stock of said canal com-

-2 pany shall be divided into shares of one hundred
3 dollars each; and the amount of capital stock may
4 be fixed from time to time, by vote of the corpora-
-5 tion, not, however, to exceed four millions of dol-
-6 lars. Said canal company shall not locate, begin to
7 construct said canal, drawbridge or any of the roads
8 provided for in this act, until after five hundred
9 thousand dollars of its capital stock has been actually

10 subscribed in good faith by responsible parties, with-
-11 out any condition which invalidates the subscription,
12 and two hundred thousand dollars of said subscrip-



111880.] SENATE —No. 219.

13 tion has actually been paid into its treasury, nor

11 until a certificate setting forth these facts, signed
15 and sworn to by its president and a majority of its
16 directors, is filed with the Secretary of the Common-
-17 wealth, to whom fifty dollars shall then be paid.

1 Sect. 22. Said canal company may, upon being
2 authorized by a majority of the votes at any regular
3 meeting of its stockholders, or at a meeting called
1 for the purpose, issue bonds and may secure the
5 same by a mortgage of its franchise, and its real
6 and personal property, then owned or thereafter to
7be acquired, or any part thereof. And every such
8 mortgage shall be recorded in the registry of deeds
9 for the county of Barnstable. And in case any

10 such mortgage is executed to trustees, then all
11 bonds secured thereby shall also bear the certificate
12 of one or more of the trustees, that the same are
13 so secured, and that the mortgage has been deliv-
-14 ered to the trustees and duly recorded. And all
15 the provisions contained in sections one hundred
16 and twenty-four to one hundred and twenty-eight
17 inclusive, of chapter sixty-three of the General
18 Statutes, shall extend to such mortgage, so far as
19 applicable.

1 Sect. 23. Said corporation shall not be required
2 to pay any taxes to the Commonwealth, until the
3 canal shall have been opened for use for ten years.
4 And nothing herein contained shall have the effect to
5 render said corporation, or the shareholders therein,
6 liable to local taxation for their property or shares
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7 in said corporation, until the canal shall have been
8 opened for use for ten years.

1 Sect. 24. Any railroad corporation, organized
2 under the laws of this Commonwealth, may, upon a
3 vote of a majority of its stockholders present and
4 voting at any meeting called for that purpose, sub-
-5 scribe for the stock or bonds of said canal company,
6 and pay for the same a sum not exceeding five per
7 cent of the capital stock of such railroad company,
8 or may guarantee the payment of the bonds of said
9 canal company, to an amount not exceeding five per

10 cent of the capital stock of such railroad company.

1 Sect. 25. All things done under this act below
2 high-water mark shall be subject to the determina-
-3 tiou and approval of the harbor commissioners, as

4 provided in section four of chapter one hundred
5 and forty-nine of the act of the year eighteen hun-
-6 dred and sixty-six.

1 Sect. 26. This act shall take effect November
2 one, eighteen hundred and eighty, unless prior to
3 that day the Cape Cod Ship Canal Company, in
4 good faith, for the purposes of constructing the
5 canal hereinafter mentioned, shall have had paid
6 into its treasury four hundred thousand dollars of
7 its capital; and shall, after the passage of this act,
8 and prior to said November one, have actually ex-

-9 pended (exclusive of the pay and salaries of its
10 officers, money expended, or liabilities incurred in

11 the purchase or taking of land, or in the purchase
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12 of tools and machinery) one hundred thousand dol-
-13 lars for work actually performed or materials used
14 in good faith and at reasonable prices upon a canal
15 within the location, as provided by law from Barn-
-16 stable Bay to Buzzard’s Bay through the town of
17 Sandwich ; and, if said expenditure shall then have
18 been made, this act shall be void and of no effect.
19 But if the said Cape Cod Ship Canal Company
20 shall not have had paid in said four hundred
21 thousand dollars, and have actually expended one

22 hundred thousand dollars, as herein provided, prior
23 to November one, eighteen hundred and eighty,
24 then its franchise shall thereupon cease and deter-
-25 mine, together with all the right on its part to con-

-26 struct a canal across Cape Cod from Barnstable Bay
27 to Buzzard’s Bay ; and all lands and interest in lands
28 acquired, materials used and work done by it, or for
29 it, shall, without compensation, be forfeited to, and
30 become the property of, the Cape Cod Canal Com-
-31 pany, if it elects to build a canal as herein provided ;

32 except, that said Cape Cod Canal Company, in that
33 event, shall reimburse said Cape Cod Ship Canal
34 Company for all money it shall have actually ex-
-35 pended in the purchase of land, and shall assume
36 and discharge all the liabilities of said Cape Cod
37 Ship Canal Company for land taken and not paid
38 for. If any question arise between said companies
89 as to whether said four hundred thousand dollars
40 shall have actually been paid into the treasury
41 of the Cape Cod Ship Canal Company, or said
42 one hundred thousand dollars shall have been cx-

-43 pended by it as herein provided, a board of three
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44 commissioners, to be appointed by the supreme judi-
-45 cial court sitting in and for the county of Suffolk,
46 shall summarily inquire into the matter, upon the
47 written request of either of said companies, and the
48 finding of said commissioners, or a majority of them
49 when filed with the clerk of said court shall be final
50 and conclusive, and the burden of proving that said
51 sums have been paid in and expended as herein pro-
-52 vided shall be upon the Cape Cod Ship Canal Com-
-53 pany. If either company fails to appear before said
54 commissioners, after due notice, the commissioners
55 shall proceed to hear and determine the matter.






