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R E P O R T .

To His Excellency the Governor of the Commonwealth of Massachusetts.

The Agents of the Commonwealth for the Commonwealth 
Flats at South Boston, appointed under the provisions of 
chapter 239 of the Acts of 1875, submit their First Report.

The Agents were appointed on the fourth day of August, 
and organized on the third day of September, 1875. Being 
unable to obtain suitable rooms for their use at the state 
house, or in any building in the use of the Commonwealth, 
the Agents, under a special order of the governor and execu
tive council, obtained rooms at No. 5 Pemberton Square.

The Board at once entered upon extended investigations 
relative to the property committed to their charge and the 
varied business interests which, in their judgment, might 
affect it, or be affected by it. They conferred with the harbor 
commissioners, the city of Boston, the Boston Wharf Com
pany, the various railroads on the southerly and westerly part 
of the city ; with Mr. Atkinson, the president of the pro
jected Boston and North-Western Railway Company; with 
the Poughkeepsie Bridge Company, who were seeking Boston 
connections and accommodations; and with many business 
firms and persons, some of whom were hoping to extend 
interests already established, others to establish new business.

In relation to some of the interests represented, the Board 
has had hearings, and while, for reasons which will hereinafter 
appear, final and definite conclusions have not been reached, 
and cannot be until legislative action removes some obstacles, 
yet many parties await only further development by the Com
monwealth and improvement in business affairs. By the fourth 
section of chapter 239 of the Acts of 1875, it is provided that 
" The agents shall cause a general plan to be prepared of said



lands, and shall designate thereon the portions which, in their 
opinion, should be devoted to railway or commercial purposes 
and the portions to be devoted to general purposes.” After a 
most diligent search and inquiry, the Agents were surprised to 
find that no survey of the flats belonging to the Common
wealth at South Boston had ever been made, and that no map 
heretofore published, either by the Commonwealth or other 
parties, could be relied upon. It was, therefore, the first duty 
ol the Agents to cause a proper and accurate survey of the 
fiats to be made, and having received the sanction of the gov- 
ernor and council to this course and their approval of the 
necessary expense of such survey and plan, the Agents 
employed for this duty Col. Henry W. Wilson of Boston, 
whose information in regard to these flats particularly quali
fied him for the duty. His report, hereto annexed, explains 
the difficulties which he experienced in establishing the accu
racy of his survey, as well as the obstacles that now exist to 
prevent the completion of the plan.

The area of the land and flats belonging to the Common- 
wealth is fully stated and elaborated in the report of the 
engineer, which will be found in the Appendix.

By the Resolve of 186(1, chapter 81, and the Acts of 1867, 
chapter 354, a channel, as shown on the plan hereto annexed, 
was reserved, but by grants made in 1850 [see chapter’s 222 
and 223 of the Acts of 1850] certain parties were authorized 
to extend wharves and piers across the location of the reserved 
channel. Upon learning of the existence of these grants and 
the complications resulting therefrom, the Agents advised your 
Excellency thereof, and asked advice and direction, and the 
communication of the attorney-genpral in relation thereto is 
hereto annexed. It is clear that some legislation in regard to 
these grants and to the reserved channel must be had before 
the plan can be completed. Either these grants must be 
extinguished, or the location of the reserved channel must be 
changed, or the channel be altogether discontinued, and it is 
for the Legislature to determine which course shall be pur
sued. At present the Agents are without authority to act in 
the premises.

Whether the reserved channel shall be retained in its present 
location, or its location changed, or it shall be wholly discon-



tinued, there are and probably will be claims for damage 
against the Commonwealth on account of greater or less inter
ference with the supposed rights, as they view the law, of 
some littoral proprietors, especially on the shore east of the 
reserved channel to South Boston Point. The littoral pro
prietors hold, under the ordinance of 1647, the flats appur
tenant to their upland to the extent of one hundred rods, or 
to low-water mark, if less than one hundred rods.

The precise rights of these proprietors, though limited and 
qualified in regard to the use of their water-front, has never 
been definitely settled. I t is still held by some to be an open 
question whether the State has not the right to fill her flats, 
and entirely cut off the littoral proprietors, without any com
pensation therefor. [See opinion of the attorney-general in 
Appendix.]

The State has, however, heretofore avoided raising this 
issue by providing in all plans for the occupation of the flats 
for a reserved channel, as before stated, which preserves to 
the littoral proprietors a means of access, by water, to their 
property. That any obligation exists on her part to provide 
such a channel, the State has not, as we are aware, ever 
admitted.

The State, in order to relieve itself of any real or imagined 
obligation to maintain a channel-way in front of the South 
Boston shore, in carrying out its plan for the occupation of 
its flats beyond, by chapter 446 of the Acts of 1869, author
ized the harbor commissioners "to purchase for, and in the 
name of the Commonwealth, any lands and flats on the 
northerly shore of South Boston, lying westerly of the east
erly line of JL Street extended; and extinguish by purchase 
any claims to title in anj  ̂ such lands and flats.” Under the 
authority so given, the harbor commissioners purchased 
from the littoral proprietors the tract of flats between B and 
E Streets, with the exception of three undivided eightieths 
(A ) the "Ean piece,” so called, and one undivided seventh 
(i[) of a lot of 165 feet on First Street, bounded on B Street, 
belonging, as is claimed, to Mrs. Margaret Cains, wife of 
William Cains of South Boston. [See petition in Appendix.] 
Interviews with Mr. and Mrs. Cains have been had, and it 
appears that they now claim partition with a view to obtain-



ing terms not conceded by the harbor commissioners to 
other owners, or, as is their right, to hold in severalty, unless 
the State may choose to exercise the right of eminent domain.

It appears that the power once given to the harbor com
missioners, to negotiate these claims, has lapsed and not been 
given to this Board.

Another matter, not, however, requiring legislation, has 
caused much delay : the non-action as to the final location of 
Eastern Avenue by the city of Boston. To the determina
tion of the location of said avenue, the attention of the city 
authorities was early called by the Agents, and upon the first 
day of November last, the location of said avenue was deter
mined. In the indenture of four parts, which is printed in 
the appendix to the eighth annual report of the harbor 
commissioners (see House Doc. 65 of 1874, appendix, page 
58) it is provided that "said company [Boston and Albany 
Railroad] shall, if required by said board, take the additional 
area of such territory brought south of Eastern Avenue by 
the change from the location shown on said plan, in a strip of 
the same area, of equal width, along the south-easterly line 
of its territory, as limited by such new location; or, at the 
option of said Boston and Albany Railroad Company, said 
company shall be entitled to have deducted from the pur
chase-money said company is to pay said Commonwealth, the 
value of said additional area that shall be brought south of 
Eastern Avenue by such change of location, and in conse
quence surrendered from the amount purchased by said com
pany, reckoning such value at twenty per cent, per square 
foot.” The Agents have addressed a communication to the 
board of harbor commissioners, requesting information as to 
their action and the decision of the Boston and Albany Rail
road Company under said provision. When the reply to this 
communication shall be received, and the information therein 
sought shall be obtained, it will be in the power of the Agents 
to complete the plan of this portion of the territory owned 
by the Commonwealth.

And when, by the settlement of these several matters,—1. 
The reserved channel, and the grants obstructing the same ; 
2. The private claims; 3. The decision of the Boston and 
Albany Railroad in regard to the lands affected by the loca-



tion of Eastern Avenue,—the obstacles and uncertainties 
shall be removed, it will then be in the power of the Agents, 
and their duty, to complete the plan by determining what por
tions shall be devoted to railway and commercial purposes 
and what to general purposes. And it is here that judgment 
and discretion must be used, and such plan made as will not 
depreciate, but increase, the future value of the Common
wealth’s property. Concerted action of the Agents, the city 
of Boston and the railroads must be had. It is obvious to all 
that the real value of the portion of property bordering upon 
the deep water of the hai-bor can only be secured by the con
nection of those lands with a railroad, which in turn shall 
connect with the several railroads leading to the West, so that 
the terminal facilities which will here exist, and which may 
be made superior to the terminal facilities now possessed by 
any city in the Union, may be fully availed of and so developed 
as to make Boston the cheapest receiving and shipping port 
for the trade of the great West. It is clear that it will be 
against the interest of the Commonwealth and of the city of 
Boston to permit the railroad, connecting the Boston and 
Albany and other railroads with the flats at South Boston, to 
enter upon the flats over the present track of the New York 
and New England Railroad, and thus to prevent communica
tion with the eastern portion of this territory, except over a 
grade crossing ; and it is equally clear, that some connection by 
a tunnel line, as proposed in the plan accompanying the report 
[House Doc. 100 of 1875] of the "Committee on the Com
monwealth Flats,” is the most desirable for the interest of all 
parties.

To secure some such plan will be the aim of the Agents. 
Already the Boston and North-Western Railway Company has 
taken the first steps towards its organization, but, owing to 
the uncertainty at present existing as to the exact lines of the 
Commonwealth’s property, the Agents have been unable to 
consider fully the propositions of that company, but they do 
not doubt that, as soon as the legislation hereinbefore referred 
to has been completed, a plan can be agreed upon by that 
company and the Agents of the Commonwealth, which will 
be submitted to the governor and council for their approval; 
and so will be initiated the plan for the future development of 
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the property which must result so materially to the interests 
of the Commonwealth aud the city of Boston.

The board of harbor commissioners say in their tenth 
annual report that, " I t  was at the same session of the Legis
lature, at which this board was created, that a definite plan 
for the improvement was adopted, and it was among the 
first duties of this board to present to the Legislature a 
scheme for carrying into execution the improvement upon 
the basis of that plan. The plan of 1866, of which we 
speak, was not a plan for utilizing the flats when filled : it 
only showed the extent and outlines of the proposed filling,— 
the walls and channels; whatever idea was at the outset 
entertained of utilizing the tract of flats that should be filled, 
was incidental only. The project was primarily a harbor im
provement.” And in their communication to the joint special 
committee of the Legislature of 1875 (see House Document, 
No. 365, appendix) the Board of Harbor Commissioners say, 
speaking of the improvement of the Commonwealth’s Flats at 
South Boston : " It [the State] has undertaken to reclaim 
them in its care of tide-water. The enterprise was conceived 
and has thus far been executed as a harbor improvement.”

From this it appears that the board of harbor commis
sioners considered the utilization of the Commonwealth’s Flats 
at South Boston as a matter merely incidental, and secondary 
to the improvement of the harbor, while to the Legislature of 
1875 it seemed that the great amount of money expended, and 
the large value of the property itself required the appointment 
of a board for the utilizing of the flats, whose duty it should 
be primarily, and not incidentally, to prepare, report, and, 
with the approval of the governor and council, adopt such 
plan for the use and disposal of the property as should be for 
the interest of the Commonwealth and the people of the State. 
Therefore, the Legislature, without depriving the board of 
harbor commissioners of any portion of their rights or duties 
in the control and care of the harbor, passed the Act, chapter 
239 of 1875, creating the Agents for the Commonwealth Flats 
at South Boston, and imposed upon them the duties and 
powers therein provided. Thus it is that the Commonwealth 
has now two boards,—one to guard and protect its harbors 
throughout the Commonwealth, and one to protect aud care



for its land and flats at South Boston. The duties of the two 
do not conflict. Each is required, and each has its specific 
duties to perform.

The territory committed to the charge of the Agents has a 
vast area and great value. In considering the uses to which 
this vast property may be applied, we must call to miud the 
great changes in the course of trade within a few years. 
Formerly Boston had a large trade with the Indies and 
other less remote ports of the world, and a coasting trade 
with our Southern and Eastern ports, carried on by com
paratively small vessels, bringing small cargoes, and requiring 
small storage-room. Cotton came by the cargo and to many 
parties, was received by truckmen, teamed across the city 
and delivered to the various railroads leading to the manu
facturing cities and towns in this and the neighboring States. 
Grain and lumber came in small cargoes and were lauded at 
the wharves or stores of the consignees. Then narrow piers 
and narrow docks sufficed, and only small warehouses were 
required; and the piers, warehouses and docks in Boston 
were constructed to meet the requirements of trade which then 
existed. The railroad communication directly with wharves 
was of comparatively little importance, as no trade in staples 
from the great West then existed in Boston, and no large 
exportation of articles in bulk was made. But now the whole 
course of business has changed. By the construction of rail
roads, communication with the West and South has largely 
increased, and steamers of large size now do the business 
formerly done by small sailing vessels. The docks, wharves 
and warehouses, well adapted for trade as it was carried on 
when these were built, are no longer suitable for the trade of 
to-day, when wharves to be of value must always be the 
termini of railroads and must be large and commodious, with 
wide and deep docks, with elevators for the handling of grain, 
commodious storehouses, and so situated that the cost of trans
fer from either steamers or cars must be small and the means of 
transfer the best, and at the point of connection there must be 
large shifting-grounds. But in the city proper, it is impossible 
to arrange the wharves, docks and warehouses so as to accom
modate this changed condition of trade. The wharves, each 
of them of limited capacity, are owned by different proprietors,



and beyond the lines of the wharves and docks none have 
surplus land which can be used as shifting-ground. The 
streets of the city, too contracted for the use of the public 
and steam railroads, prevent the approach to the wharves 
except over grade crossings, so dangerous and so constantly 
causing delays, which are both costly and inconvenient. In 
East Boston there are large wharves connected with railroads, 
with an elevator and proper warehouses and capacious docks, 
but the business of this year has exceeded their capacity and 
more room is now required.

Fortunately, by the improvement made in the channel, 
under the direction of the Harbor Commissioners, and to 
which the property at South' Boston belonging to the Com
monwealth has so largely contributed, this property is now 
on the edge of the deep channel of the harbor, and by its 
situation exactly meets the present requirements of trade. 
Ample piers and docks can be constructed, an easy connec
tion can be made with the railroads, and there is ample room 
for the large warehouses which will be needed, and for the 
large shifting-grounds so indispensable at a railroad terminus ; 
and by proper care everything can be arranged to ensure the 
handling and transfer of merchandise at the lowest cost. A 
railroad corporation already organized to build the branch 
connecting with the railroads leading west, north and south, 
is ready to build its road, if it can secure the necessary depot 
grounds, and the harbor improvements, already begun, will 
furnish much of the material required for tilling the flats of 
the Commonwealth.

The duty assigned to the Agents is to complete the plan 
which will satisfy both the governor and council, the parties 
interested in the railroads and steamship lines, and the city 
of Boston ; and that duty can be performed as soon as the 
obstacles now existing to the completion of the plan, and 
hereinbefore referred to, are removed.

We acknowledge with pleasure the kindly courtesies of the 
Baltimore and Ohio.Railroad officials, who furnished us with 
photographs of their improvements at Locust Point, Balti
more ; of the harbor commissioners of Montreal, for valuable 
documents; of many of our own citizens for their interest 
evinced in the progress of our work; and also we gladly



acknowledge the kindly offices of the harbor commissioners, 
and especially of Prof. H. L. Whiting, connected with that 
board.

In closing their Report, the Agents have entire confidence 
that, with the necessary legislation during the session, all 
obstacles to completing the plan will be removed; and that 
with returning prosperity in business, the railroad will be 
begun, land will be sold, improvements will be commenced, 
and that in their next report they can advise of substantial 
progress in the realization of the benefits to be derived from 
the occupation and use of the South Boston Flats.

SAMUEL LITTLE. 
HORACE C. BACON. 
W ILL’D P. PHILLIPS.
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[Copy.]

COMMONWEALTH OF MASSACHUSETTS.

Co u n c il  Ch a m b e r , B oston, August 3, 1876.

I n  Co u n c il .

A communication was received from the Agents of the Common
wealth for the Commonwealth Flats at South Boston, as follows:—

B oston , June 20, 1876.
To His Excellency the Governor and the Honorable Executive Council:

The Agents of the Commonwealth for the Commonwealth Flats at 
South Boston, respectfully represent that in the prosecution of their 
duties, investigating titles and plans, they find in the plans hitherto 
made for various purposes “ a reserved channel ” has been laid down 
declaratively in the interest of the littoral proprietors. They also 
find that the Legislature has approved of said plans [see reference 
on plan submitted]. They further find that the Legislature, in 1850, 
made certain grants for wharves [designated with references on 
plans herewith submitted] that conflict with the location of a 
reserved 'Channel as heretofore contemplated. They therefore re
spectfully ask your advice and direction in the premises, and sub
mit :—

First. If said grants may not be annulled by the Legislature ? 
[The wharves not having been built to the line of said channel.]

Second. If the acts of the Legislature, with reference to said 
“ reserved channel,” are so far conclusive that we may not change 
the location of the channel?

Third. If the State is bound to provide for the littoral pro
prietors by any such channel?

They ask that the opinion of the attorney-general, if it be deemed 
best, may be taken for guidance in the premises.

Per order of the Board,

H orace C. B acon, Clerk.



The foregoing communication was referred to the Attorney-Gen
eral, whose reply is as follows :—

COMMONWEALTH OF MASSACHUSETTS.

A t to e n ey -G e n e r a l ’s Of f ic e , > 
B oston , 7 Court S q u a r e , July 31, 1876. )

To His Excellency the Governor.

S ir  :—I  have the honor to acknowledge the receipt of a communi
cation from your Excellency, requesting my opinion on three ques
tions submitted by the Agents for the Commonwealth’s Flats at 
South Boston, and to submit the following reply :—

First. The statutes (1850, chap. 222 and chap. ?23), by which 
Locke and others were authorized to build wharves extending over 
flats belonging to the Commonwealth, operated as grants, and not as 
revocable licenses. (See Fitchburg Railroad Company vs. Boston & 
Maine Railroad, 3 Cush., 58, 87.) The Legislature cannot annul 
those grants, though the wharves have not been built: the only way 
in which they can be removed, is for the State to buy them at a 
reasonable price by virtue of the right of eminent domain.

I t  seems clear that the rights granted may be taken by virtue of 
the right of eminent domain, because the use for which they would be 
appropriated is a public one, the use being “ to improve the harbor 
of Boston, increase the commercial prosperity of the city, and bene
fit the Commonwealth” (Resolves 1866, chap. 81, sect. 1), by mak
ing this large tract of flats land suitable for building purposes, with 
convenient thoroughfares, and washed by deep water. (Talbot vs. 
Hudson, 16 Gray, 417; and see Tide Water Company vs. Coster, 
3 C. E. Green, 518.)

In regard to buying up the rights under those grants, the question 
whether the statutes operate as grants of easements or of the fee, is 
a material one. I am of opinion, notwithstanding the language in 
9 Gray, 520; 12 Gray, 553, 562; 105 Mass., 362, 363, and 108 
Mass., 209 and 216, and the case of the Winnisimmet Company vs. 
Wyman, 11 Allen, 432, that the grantees in those statutes obtain 
easements only, and that the Commonwealth still owns the flats 
subject thereto. I  have adopted this opinion on the strength of the 
case of Hadley vs. Hadley Manufacturing Company, 4 Gray, 140; 
of the language of Shaw, C. J., in Fitchburg Railroad Company vs. 
Boston & Maine Railroad, 3 Cush., 58, 89-90; of Gray, J., in 
Boston vs. Richardson, 105 Mass., 351, 357, and 360-361, and of



the well-settled rules of law that a grant from the Legislature is to 
be construed most strongly against the grantees (Commonwealth 
vs. Roxbury, 9 Gray, 451,492), and that the right of use of the soil 
for a definite purpose, though it deprive the owner of all useful or 
available beneficial interest in the land, is but an easement. (Har- 
back vs. Boston, 10 Cush., 297 ; Grand Junction Railroad vs. County 
Commissioners of Middlesex, 14 Gray, 553 and 565.)

As to the second question,—whether or not the agents can 
change the location of the reserved channel, which is set forth in the 
plan for the occupation of the flats, adopted in 1866 by Resolve 
81,—I understand that the channel was planned in order to give 
the littoral proprietors access to the sea by passing over the tide
waters washing their lands (see Harbor Commissioners’ Report, 
1870, page 15), though, in fact, the channel, as laid out, is in many 
places outside of low-water mark during the lowest course of tides, 
but no steps bej-ond the acceptance of the report have ever been 
taken towards making such a channel.

The powers and duties of the agents are set forth in the statutes 
1875, chap. 239. By section 1, the Agents are invested with power 
(subject to the approval of the governor and council) to make 
contracts for the improvement, filling, sale, use, or other disposition 
of the flats ; by section 4, the}7 are directed to prepare a general plan 
of said lands, and designate thereon the portions which should be, 
in their opinion, devoted to railroad and commercial purposes, and 
the portions to be devoted to general purposes, and to contract 
for the filling and use accordingly; sections 5 and 6, designat
ing the terms on which a portion of the flats may be sold to a 
junction railroad company, and the other sections, are not material. 
So that the question resolves itself into th is : Are the Agents, in 
making the contracts specified in section 1, and in making the plan 
specified in section 4, to act in furtherance of the general plan of 
1866, or in accordance with their own individual views, as sanctioned 
by the governor and council? In construing these sections, the 
nature of the undertaking should in the first place be noticed. I t  is 
the reclaiming of a large territory of flats, an undertaking which 
can be successfully effected only on being carried out on some 
uniform plan ; secondly, that the Agents, through whom the Com
monwealth must act, will probably change many times before such 
a long undertaking is completed, and, therefore, it is desirable that 
they should all act on some uniform plan ; thirdly, that from the 
time of the original adoption of the plan, in 1866, down to the time 
of the appointment of the Agents, in 1875, the Legislature has care
fully adhered to it, and has been very careful to express itself in 
such a way as to guard against the possibility of being construed to



abandon it. For example, in 1868, when a sea-wall was to be 
built, partly inconsistent with the plan (see statutes 1868, chap. 
326), the harbor commissioners were expressly authorized to alter 
the plan, but so far only ; and chapter 897 of the Acts of 1871 was 
passed for the express purpose of making it clear that the original 
plan was not to be understood to have been abandoned. (See Sixth 
Annual Report of the Harbor Commissioners, page 5, House Docu
ment No. 56, 1872.) Lastly, it will be observed that the language 
of section 1 is general; it simply provides that the Agents shall con
tract for the improvement, filling, sale, use, or other disposition of 
the flats ; and that section 4, fairly construed, provides for a plan 
for one purpose only ; viz., that of showing the portions of these 
flats which should, in their opinion, be devoted to railway and com
mercial purposes, and the portions to be devoted to general pur
poses. I t does not in any way refer to the plan of 1866 ; it neither 
abandons nor affirms it, expressly or impliedly. In view of the 
facts that it is desirable the work should be done on some uniform 
plan, and that the Legislature has adopted one to which it has care
fully adhered for nine years, it must be presumed that the Legisla
ture, when it provided in general terms for the appointment of 
Agents to make contracts for the improvement, use, sale, filling, or 
other disposition of the flats, and to prepare a plan to exhibit the 
portions of the flats which should, when redeemed, be devoted to 
commercial and general purposes respectively, did not intend to 
abandon the original plan for reclaiming the flats, but meant that 
the Agents should act only in furtherance of the plans already 
adopted.

In answer, then, to the second question, I  have the honor to advise 
that the Agents cannot change the location of the reserved channel.

In answer to the third question, Can the State, without giving 
compensation, shut out the littoral proprietors from access to the 
sea by filling the flats below low-water mark ; or must it, in filling 
those flats, provide for the littoral proprietors a channel by which 
they can have access from their lands to the sea?

I have the honor to advise that the law on that point is not 
settled ; my own opinion is, that, if the question is raised, the court 
will decide that the State cannot shut them off from access ; but 
the point is so unsettled that the right of the State to do so, if it is 
thought desirable to enforce all its strict legal rights, should not be 
abandoned. On principle the State cannot, at common law, deprive 
littoral proprietors of access to the sea, but as matter of authority 
it would seem to be held that it can. The reasons why the State 
cannot, on principle, do so, are, that at common law the owner of 
land bordering on the sea has a natural right to have the sea wash



his land, exactly as the owner of land has a natural right to have 
water running over it continue its course and to have the support of 
adjacent soil; to be washed by the sea is a natural incident of that 
particular piece of property, which the owner is entitled to enjoy as 
against his neighbors, because the enjoyment of it by him is con
sistent with a reasonable use by his neighbors of their flats.

As matter of authority, Mr. Angell, in his book on Tide-waters, 
pp. 171-173, maintains that littoral proprietors have such an in
cidental right of adjacency to the sea; so does Mr. Washburn, in 
his book on Easements, p. 294 (3d ed.). But it is to be observed 
that in all the cases cited by these text-writers in support of this 
proposition, it was not involved in the decision of the points raised. 
But it should be stated on the other hand that in Tinicum Fishing 
Company vs. Carter, 61 Penn. 29 ; in Bowmans Lessees vs. Wathen, 
2 McLean, 376, the proposition that littoral proprietors do have a 
right to adjacency, is treated as well settled; and in Gates vs. 
Milwaukee, 10 Wallace, 497 ; and Harris vs. Sterett, 4 H. & McH., 
540, it is made the ratio decidendi. And to the authorities cited 
by the text-writers the note of the reporter, 9 Gray, 520 ; Shaw, C. J., 
in Davidson vs. Boston & Maine Eailroad, 3 Cush., 91, 105 ; Barron 
vs. Baltimore, 2 Am. Jurist, 203 (ratio decidendi) and (semble) ; 
Morton, J., in Brayton vs. Fall River, 113 Mass., 218, 230. Al
though at first sight the cases of Brayton vs. Fall River, Harris vs. 
Sterett, and Barron vs. Baltimore, ubi supra, would seem to be 
authorities directly in point, affirming the right of the littoral pro
prietor to adjacency, on a careful consideration of them it will be 
seen that they do not involve that question. They are all cases in 
which a littoral proprietor recovered damage for being deprived of 
access to his land by the action of the defendant in filling up a 
navigable stream immediately in front of that land, but the littoral 
proprietor was allowed to maintain his action for the special damage 
accruing to him from an illegal interference with the public right of 
navigation, not for an illegal interference with any private right of 
adjacency; just as.the owner of a lot bordering on a highway, 
though he has no private right of adjacency thereto (Radcliffe’s 
Ex’rs vs. Brooklyn, 4 Comstock, 195), can maintain an action for 
damage ensuing from the loss of the ability to use his house in con
nection therewith against any one obstructing it. (Stetson vs. 
Faxon, 19 Pick., 147.)

On the other hand, whenever this right of adjacency has been 
expressly taken and considered, it has been held not to exist. 
(Stevens vs. Paterson & Newark Railroad Company, 5 Vroom, 532 ; 
Tomlin vs. Dubuque Railroad Company, 32 Iowa, 106 ; Gould vs. 
Hudson River Railroad Company, 6 N. Y., 543.) I t should be



noticed, that, in each of these cases, there were able dissenting 
opinions, based on more satisfactory grounds than those on which 
the opinions of the court were founded.

But the right of littoral proprietors does not, perhaps, in Massa
chusetts, rest on the common law only. The colony ordinance of 
1647 gave to the littoral proprietors the shore (if not more than 100 
rods deep), provided that they should not thereby “ have power to 
stop or hinder the passage of boats or other vessels in or through 
any sea, creeks or coves to other men’s houses or lands.” This 
reservation, if made in the interest of adjacent proprietors and not 
of the public, either recognizes a private right of littoral proprietors 
to access generally as then existing by common law—a right effectual 
against the Commonwealth as well as against adjacent private 
proprietors—or gives them a specific right of access as against the 
adjacent land-owners only.

The language and nature of the provisions tend very strongly to 
show that the reservation was a recognition of a general right of 
access, rather than the creation of a new specific right.

And Shaw, C. J., in Walker vs. Boston & Maine Railroad, 3 Cush., 
1, 21, expressly states that the reservation was made in the interest 
of adjacent proprietors and not of the public; and the suggestion 
that the ordinance was passed to enlarge the right of wharfing out, 
corroborates the idea that at common law there was some right of 
access. (See note, 9 Gray ,̂ 575 ; Parsons, C. J., in Storer vs. 
Freeman, 6 Mass., 435, 438 ; Wilde, J ., in Sparhawk vs. Bullard, 
1 Met., 95, 108. But see Shaw, C. J., in Walker vs. Boston & 
Maine-Railroad, 3 Cush., 1, 24.)

The communication from the Agents is herewith returned.

I  am, very respectfully,
Your obedient servant,

C h a s . R. T ra in .

B oston, October 20,1875.
Hon. Board o f  Harbor Commissioners.

The undersigned respectfully asks your Board for a division of 
flats bounded on First and B streets at South Boston, of which she 
owns one-seventh part. Said piece of flats measures 165 feet on 
First Street, and runs parallel to B Street to the line of riparian 
ownership, or one hundred rods from high-water mark.

My claim would be 23 feet front on a proposed street 220 feet 
from First Street and parallel thereto, thence running parallel to B



Street, the whole width of 23 feet to the line of riparian’ownership, 
and, in doing so, I  will give up the water-rights in front of said 
flats.

M argaret A. C a in s .

B oston , October 21, 1876.

M i D ea r  S i r :—The enclosed (above) petition has been pre
sented to this Board, and I  have been directed to submit it to yours, 
as we have doubts as to which it legally belongs.

Very truly yours,

J osiah  Q uincy, Chairman.
Hon. J. Q. A dam s , Chairman o f Agents, etc.

To the Commissioners in Charge o f the South Boston Flats.

G entlem en  :—The corporation proposed under the name of the 
Boston & North-Western Railroad Company has not been per
fected or fully organized, but can be at short notice, provided there 
is any encouragement to do so.

The gentlemen who joined in an association for the purpose of 
forming said corporation, laid an assessment on the subscription 
thereto sufficient to cover the expense of surveys and other prelim
inary steps for securing a location. Having done so, they there 
rested, awaiting your action and a more favorable time for obtaining 
further subscriptions.

Their proposed line, whereby it is intended to connect the Massa
chusetts Central, Fitchburg, Boston & Albany, and Woonsocket 
Branch, Providence and Old Colony railroads with the South Boston 
Flats, is too costly a project to be feasible, except in connection 
with most ample terminal grounds. The road can only be made 
profitable if worked in connection with the improvement of the flats ; 
the flats appear to be of little value or use without the connecting 
road. The association has, therefore, asked from you a proposition 
for the sale to them or their assigns of a large area of the flats upon 
the condition that the proposed line of junction railroad shall be 
built and opened to the use of all connecting railroads upon equal 
terms. Their expectation has been and now is that a considerable 
portion of the flats may be offered upon such terms as will induce 
experienced railroad constructors of large means to undertake the



enterprise and to assume the rights and duties of the Boston & 
North-Western-Rail road Company.

They assume that the undertaking is one that will involve the 
expenditure of several million dollars, and that it cannot be started 
without a fair prospect of profit. This profit must be sought, in 
part at least, from the sale, after improvement, of such portion of 
the flats now asked to be sold to them by the State as may not be 
reserved for railroad service and for clocks.

They assume that the profit to the State, as owners of flats, will 
come from the rise in value of that portion lying outside the area 
now asked to be sold to the corporation.

They believe that the time has come when the improvement can 
be carried, as the experience of the last year has proved that the 
commerce of Boston will only be limited by the absence of room to 
handle merchandise at convenient and suitable places for shipment.

Very respectfully, yours,

E dw ard  A tkinson ,
President Boston 8$ North- Western Railroad Association.

P. S.—I  append an extract from a letter from one of the heavy 
business houses of Boston, which will be of value, and explains 
itself:—

“ . . . During the present year, two additional lines of steam
ers have been established between this port and Liverpool. The 
Boston & Albany Railroad is the onlj’ railway company that has 
the facilities for transacting the foreign steam business, and the 
three lines of steamers to Liverpool are obliged to find all their 
accommodation at the terminus at East Boston. The business has 
increased to such a degree as to task the capacity of the road to 
the greatest extent. Any further increase of steam lines to Europe 
can hardly be attempted in the present condition of things, as suit
able accommodations could not be afforded. For the proper work
ing of these large steamers, an immense space is required, not only 
for the room taken up by the cargo, but for the trains of cars 
required to furnish the outward cargo. The business cannot be 
satisfactorily and properly done in a small space. Without the 
facilities supplied by the Boston & Albany Railroad to the steam
ship lines, not a single line of steamers could be maintained to 
Liverpool. They are wholly dependent upon the railroad company.

“ The large increase in the business has been already referred to, 
and here we must stop till more provision is made.

“ I t  will be a serious matter, in a few years, if some steps are not



taken to furnish the facilities which the rapidly increasing business 
of the port will demand. It is also true that superior accommoda
tions will attract and develop business. This is proven already by 
the advance that has already been made since the improvements 
undertaken by the Boston & Albany Railroad have been completed. 
We can point to the recent past as an indication of what the future 
will be, if we only make provision for it.

“ Large quantities of cotton, provisions and grain are seeking an 
outlet through this port that, only a year ago, were sent to New 
York and other ports. The local trade is also increasing. More 
than 12,000 barrels of apples left this port recently in a single week 
for Liverpool. From 2,000 to 3,000 bales of cotton are shipped 
weekly to this port for transhipment.....................

ARTICLES OF AGREEMENT

Made this twenty-ninth day of September, in the year of our Lord 
one thousand eight hundred and seventy-six, by and between 
Joseph Ross and George A. Lord, both of Ipswich, in the county 
of Essex and Commonwealth of Massachusetts, co-partners in 
business, doing business at Boston, in the county of Suffolk in 
said Commonwealth, under the firm name of “ Ross .& Lord,” 
party of the first p a r t; and the Commonwealth of Massachusetts, 
acting by the Agents of the Commonwealth for the Commonwealth 
flats at South Boston, party of the second part,

Witness :

The said party of the first part hereby covenants and agrees with 
the said party of the second part, to erect and build two lines of 
bulkhead on a parcel of land and flats belonging to the party of the 
second part, situate in Boston Harbor, off the northerly shore of 
South Boston, and bounded north-westerly by land and fiats sold by 
said party of the second part to the Boston & Albany Railroad 
Company, north-westerly by the commissioners’ line, southerly by the 
“ Reserved Channel,” so called, and westerly by the land and flats 
of the littoral proprietors on the shore of South Boston, in the man
ner and upon the terms and conditions following:—

First. A line of bulkhead to begin at a point in the easterly 
division line between the flats of the Boston & Albany Railroad



Company and the flats of the said party of the second part, and 
distant one thousand (1,000) feet southerly from the commissioners’ 
line and to run easterly parallel with said commissioners’ line a dis
tance of five hundred feet (500).

Second. A. line of bulkhead to begin at the easterly end of said 
first line of bulkhead and to run southerly at right angles to said 
first line a distance of two hundred (200) feet.

Line one of said bulkhead to be built of spruce piles not less than 
twenty-five (25) feet long, which shall be driven six (6) feet apart 
in the line or row, and to such a depth that their heads shall be on 
a level with city grade “ Five.” Each alternate pile shall have a 
spur-share, well secured, bracing it from the outside.,

Said line or row of piles shall be planked, on the inside, with 
three-inch spruce planking, well secured, and extending from the 
present surface of the flats to the level of city grade “ Five.” The 
piles at each end of the line or row shall have three spur-shares. 
The main pile at each end of the line aforesaid, or row, and a pile 
within the row marking about every fifty feet along the line shall 
be about thirty-two (32) feet long, so that when driven to a uniform 
depth with the other piles their ends shall show above the surface 
of the water at high tide.

Line two shall be built in a similar manner to line one.
These two lines of bulkhead to be commenced at once and the 

work to be prosecuted without delay to completion, and completed 
before the first day of December, eighteen hundred and seventy-six.

And said party of the first part further covenants and agrees 
with said party of the second part, to give the Board of Agents of 
the Commonwealth herein aforesaid, and their engineer or other 
employes, every facility that may be required b)' said board for the 
inspection of the materials to be used and of the work done by said 
party and while the work is in progress ; and also agrees, if at any 
time during the progress of the work any work shall be done or any 
material used which shall be considered by said board unfit and 
inferior according to the true intent of this agreement, that, upon 
receiving notice thereof, they will forthwith remove such objection
able work or material and substitute other in its place, which shall 
be satisfactory to said board.

The said party of the second part hereby covenants and agrees 
with said party of the first part to pay said partj^ for building said 
bulkheads in the manner and upon the terms and conditions herein 
set forth and agreed at the rate of one dollar and twenty-five cents



($1.25) for every lineal foot thereof upon the completion of the two 
lines of bulkhead, amounting to a total of seven hundred (700) 
feet of bulkhead.

In testimony whereof the said Ross & Lord, party of the first 
part, have hereunto set their hands and seals, and the said 
Commonwealth has caused its corporate seal to be hereto 
affixed and these presents to be signed and delivered in its 
name and behalf by Samuel Little, Horace C. Bacon, and 
Willard P. Phillips, its Agents, as herein aforesaid, and 
the same to be approved by its governor and executive 
council the day and year first above written.

J oseph  R oss. ‘ cSeal-i
G eo rge  A. L ord . cseaio

C ommonw ealth of M assachusetts, cseaio 
B y Sa m u el  L it t l e .

H orace  C. B aco n .

In Co u n c il , October 10, 1876.

Approved. H enry B. P e ir c e ,
Secretary of the Commonwealth.

[Copy.]

Upon the request of the chairman of the committee on streets, 
the following vote was passed :—

B oston , November 1, 1876.

At a meeting of the board of harbor commissioners, held this 
date, it was voted, that the plan submitted to this board by John T. 
Clark, chairman of the committee on streets, showing the location 
of Eastern Avenue from the easterly end of Congress Street Bridge 
(formerly known as Eastern Avenue Bridge), on the easterly side 
of Fort Point Channel as far as E Street extended, be approved.

Said plan is deposited in the office of the board and numbered 
348.

Mr. Lee, clerk of committees, furnishes the document (of which 
the above is a copy). He will give any further information desired.

J. II. C olby ,
City Clerk’s Office.



B oston , December 20, 1876.

Hon. Sam u el  L it t l e , Chairman o f the Agents o f the Commonwealth fo r  the Com- 
monwealth Flats at South Boston.

S ir  :—I enclose herewith plans and results of the surveys which I 
have made the past season upon the territory owned by the Com
monwealth and lying north and east of South Boston.

I  also submit, at your request, a brief statement of our operations, 
together with such suggestions as have incidentally occurred to me 
during the progress of the survey.

The position of the ’harbor lines has been determined with care, 
but, in order to do this with accuracy, it has been necessary to 
establish the former location of monuments which have long since 
been removed.

The boundaries between the property of the Commonwealth and 
that of the Boston Wharf and the New York & New England 
Railroad have been located, and, as soon as the filling now in prog
ress shall be completed, these lines should be marked by permanent 
monuments to prevent changes or disagreement.

The shore and wharf line has also been carefully examined and 
surveyed with reference to the plane of mean high-water mark, and 
several important changes noted.

Whenever it has been necessary to locate the harbor lines for the 
purposes of this or previous surveys, I  have uniformly found the 
records of their location to be defective in the most essential par
ticulars.

In some cases the descriptions of the bases of the surveys are 
vague, making it impossible to identify either lines or monuments 
where any great changes have occurred; in others, the monuments 
themselves are modified or removed, and, having been taken inde
pendently and without any reference to one another, very inadequate 
data exist to determine their former positions with exactness.

The draws of bridges and the corners of wharves or private 
buildings and warehouses have been the common starting-points for 
the location of these lines.

There is not a draw upon any of the bridges around the city of 
Boston that has not been rebuilt within twenty (20) years, and in 
almost every case their position has been materially changed.

I have not found a wharf that was originally used as the basis of 
a harbor line but has been altered or rebuilt, and in every instance 
extended beyond its former position, but how much it is not always 
possible to say with exactness.



By chapter 35 of the Acts'of 1840, paragraph 2, the easterly line 
of Fort Point Channel is thus described: from the easterly end of 
the south abutment of the South Boston Free Bridge, now called 
the Federal Street Bridge, “ the line then extends five hundred and 
twenty (520) feet straight, so as to form an angle with said bridge 
of seventy-five (75) degrees ; from this point the line is straight in 
a northerly direction in such a position that if it is continued 
straight it shall not approach within six hundred (600) feet of Arch 
Wharf.

In 1859, the bridge above alluded to was rebuilt and widened 
diagonally ; that is to say, it was widened at one end on one side 
and at the other end on the other side, thus changing the direction 
of the bridge, as nearly as' can now be ascertained, one degree and 
three minutes, making the above angle seventy-six (76) degrees and 
three (3) minutes ; the old abutment was not disturbed, but it was 
extended easterly about 9T7„ feet.

It will be observed that no particular portion of Arch Wharf is 
designated in this description as determining the location of this 
line, but in the description of line B, Acts of 1853, chap. 385, par. 
1, reference is made to this easterly line of Fort Point Channel, 
established in 1840, and the south corner of Arch Wharf is also 
indicated as fixing the direction of line B. I t has been the custom of 
engineers ever since to assume the south corner of the Arch Whai'f, 
as it existed in 1853, as a common monument for both lines; but 
line B has since been abandoned, and is no longer needed even for 
reference.

By chap. 310, sect. 1 of the Acts of 1864, this line of Fort Point 
Channel was amended by striking out all of the description in the 
second section of chap. 35 of the Acts of 1840, after the words 
“ easterly end of the abutment of the «bridge,” and substituting 
therefor the following :—

“ The said line then extends two hundred and fifty-six (256) 
feet’straight, so as to form an angle with said bridge of seventy-five 
(75) degrees ; thence on an arc of a circle of six hundred (600) feet 
radius, a distance of five hundred (500) feet, to a point three 
hundred and eighteen (318) feet from and perpendicular to the west 
side of Mount Washington Avenue; thence in a straight line and 
tangent to said arc, in a northerly direction in such position, that if 
continued straight, it shall not approach within six hundred (600) 
feet of Arch Wharf.”

It will be seen that this Act ignores the fact that the angle at the 
bridge had been changed one degree and three minutes about five 
years previously, as it re-enacts the former angle or seventy-five 
(75) degrees, and it is not unreasonable to suppose that it was also



done in ignorance of the extension of 9 ^  feet to the abutment 
which caused the change of angle. This description was otherwise 
so defective that the laying down of the line was mathematically 
impossible, and it was repealed in the year 1873.

By chapter 232 of the Acts of 1873, the Act of 1840 was still 
further amended, commencing at the north-west corner of Thatcher’s 
small wharf, and substituting the following:—

“ Thence easterly in a straight line, parallel to the line of solid 
filling of the north-easterly side of the wharf of the South Boston 
Iron Company, on the easterly side of Federal Street Bridge, a 
distance of five hundred and twenty (520) feet; thence north
easterly on an arc of a circle of three hundred (300) feet radius to a 
point three hundred and eighteen (318)'feet from the west side of 
Mount Washington Avenue, measured on a line perpendicular 
thereto; thence in a straight line and tangent to said arc in such 
northerly direction that if continued straight it shall not approach 
within six hundred (600) feet of Arch Wharf.”

Immediately after this change was made, the Iron Company, who 
owned the above wharf, having obtained permission from the 
harbor commissioners to extend their wharf to the new line, took 
up the old sea-wall, placing it further towards the new line, and 
there are now no public records or surve3’s that would enable any 
one to run out this line with any degree of accuracy. As the 
primary objection in making this modification is known to be the 
alteration of the line crossing the Federal Street Bridge and its 
junction with the easterly line of Fort Point Channel, by a curve 
instead of an abrupt'angle, it has been assumed that no change was 
contemplated in the location of the said easterly line, although this 
line cannot possibly be established from any of the descriptions now 
legally in force on the statute-book, and the only method that can 
be adopted, should a question arise, is to assume Fort Point Chan
nel as a correct basis, and put in the rest by inversion. The 
corner of Arch Wharf has also been obliterated ; this wharf has 
been so rebuilt and extended as to be continuous with the adjacent 
wharf, and they are now one property ; being a pile structure, in the 
rebuilding, it has been crowded considerably over the harbor line, 
and the destruction of old buildings and monuments by the widening 
of Atlantic Avenue, make it exceedingly difficult to re-establish ; 
but by running out some old surveys, and comparing those that were 
made from 1853 to 1855, with some made more recently, a point 
has been determined which cannot be more than one-tenth of a foot 
from the true position of the south corner of the old wharf, and is 
now indicated only bv a spike driven into the covering of the wharf. 
I t should be marked in some more permanent manner.



Line A established as the extreme line of solid filling by chapter 
385 of the Acts of 1853, extended from the south corner of Bull’s 
wharf to a point on the easterly line of P Street, twenty-four hun
dred (2,400) feet northward from Fourth S treet; this latter point is 
capable of being located with precision, but the wharf was not a 
structure of a permanent character, and is nearly obliterated; the 
corner was not out to the exterior line on Fort Point Channel, and is 
rendered still more obscure by being covered by the tracks of the 
New York & New England Railroad ; during the fire and b}r sub
sequent widenings of streets, many points were removed that had 
been noted in surveys with relation to it, and the constant changes 
going on in this locality are yearly rendering it more difficult to de
fine ; its position has been marked after careful comparison of old 
surveys, and is probably ascertained as nearly as the corner of such 
an old wharf could have been observed, but the marks are of course 
temporary. This line is now important, as being the basis for de
termining the boundaries in the agreements between the Boston 
Wharf Companj' and the Commonwealth, and its location should be 
marked b}- such monuments as will prevent error or disagreement in 
future surveys.

The exact position of low-water mark seems not to have been of 
material consequence in surveys hitherto; the discrepancy between 
different plans with regard to it is marked and unaccountable.

In section one the riparian line of ownership falls far within the 
line of low water, and the rights of shore owners have been substan
tially extinguished, by purchase, as far as E S treet; from thence 
eastwardly, the southerly line of the reserved channel is located 
upon or near the line of riparian rights as far as L S treet; beyond 
L Street there is a necessity for defining low-water mark, from the 
fact that, for the distance of sixty-two hundred (6,200) feet, it is the 
boundary between the riparian owners and the Commonwealth; for 
nearly twenty-five hundred (2.500) feet, it falls only a short distance 
inside of the reserved channel, cutting off riparian owners from i t ; 
the area belonging to the State thus interposed between the shore 
owners and the reserved channel is approximately two hundred and 
thirty-four thousand (234,000) square feet.

Between L and O Streets occasional dredging has been done 
where the shore has been used for ship building, and in 1871 a large 
quantity of material was taken from Fort Hill and dumped upon the 
flats belonging to the city of Boston, in front of the city institu
tions, and extending not only beyond low-water mark, but into the 
limits of the reserved channel; just how far or how much these 
changes affect the ancient line of low water cannot now be accu
rately determined by the surveys, and the question likely to arise



should be anticipated as far as possible and settled before any fur
ther changes are permitted.

East of O Street and around the Point, the line of mean low 
water has been carefully located by observations; this was all that 
it was practicable to do this season.

The plane oflow-water spring tides is 1.90 feet lower than that of 
mean low water, but so gradual is the slope of the flats, that it can 
only be determined and surveyed by careful soundings with a rod.

The attention of the Board was early called to the fact that two 
grants of flats had been made to riparian owners which extended 
across the reserved channel, as located on the various plans of the 
harbor commissioners. These grants were made in 1850, and have 
been only partially improved in one case, that of the grant to Sam
uel Leeds and others. By the terms of this grant, five hundred (500) 
feet of the northerly portion is to be a pile structure. Of this, about 
forty-five thousand (45,000) square feet would lie northerly of the 
reserved channel, and eighty-seven thousand nine hundred (87,900) 
feet within it, making one hundred and thirty-three thousand
(133.000) square feet beyond the southerly line of the said channel, 
and altogether beyond the line of low-water mark of spring tides. 
Nothing has been done under this grant beyond low-water mark.

By the terms of the grant made to Dunham and others, four hun
dred (400) feet of the northerly portion was to be a pile structure; 
thirteen thousand seven hundred and fifty (13,750) square feet of 
this grant lie northerly of the reserved channel, and ninety-one 
thousand (91,000) square feet within it, making one hundred and 
four thousand seven hundred and fifty (104,750) square feet beyond 
the southerly line of the reserved channel, seventy-one thousand
(71.000) feet of which are beyond the approximate line of low- 
water mark of spring tides. Nothing has been done under this 
grant beyond low-water mark. Appended will be found plans 
showing the location of these grants.

In November. 1873, a license was granted by the harbor commis
sioners to the Bay State Iron Company to extend their two wharves 
northwardly to the reserved channel, as laid - down upon the plans 
accompanying the report of the harbor commissioners for the year 
1867.

Work was directly commenced under the license, and one wall, as 
shown on the plan, was carried out nearly to the channel, but the 
prolonged depression in the iron trade has caused a temporary sus
pension of the work. I herewith enclose a cop3r of the plan accom
panying this license. ,

A pile wharf or pier has been extended into the harbor bĵ  Mr. 
Harrison Loring at his ship-yard and marine works between L and



M streets ; this pier is six hundred and ninety (690) feet long, and 
extends about four hundred and forty (440) feet beyond low water 
and about two hundred and ten (210) feet into the reserved channel, 
as shown on the above plans. I  find no authority for its existence.

The commissioners’ lines around South Boston Point were for
merly definite and continuous, and excluded the channel between the 
Point and Castle Island ; but by the adoption of the new exterior 
line on the main ship channel, which extends to the north end of 
Castle Island, and which is to include this channel within the line 
of solid filling, the southerly lines are left undetermined. Some of 
the plans that have been made show a projection of Fourth Street, 
across to Castle Island, and represent that as the southerly boundary. 
It seems to be desirable to modify the lines of Old Harbor Bay from 
M Street, easterly to the Island ; the lines already established lie 
very near to the shore. To extend them toward the southern end of 
Castle Island will leave an indentation in the line, which is not 
required by any physical condition of the bay, and cannot serve any 
good purpose.

The southerly shore of South Boston is rapidly coming into use, 
and is attracting attention for its facilities for the minor class of 
shipping and yachts ; if this were not the case, it might seem a little 
premature to suggest any alteration of these lines, as the time is so 
remote when we may reasonably1 anticipate that the flats upon the 
north shore shall be fully improved and occupied; but along the 
southerly shore of the Point, important changes have been made 
yearly, and the lines should be placed as far towards deep water as 
circumstances will permit.

A line running from the present line, at the extension of M Street 
to the southerly end of Castle Island, would give a more finished 
boundary to the general plan of improvement and a more favorable 
line for the use of the shore for all commercial purposes, besides 
adding nearly two million (2,000,000) square feet to the amount to 
be enclosed for improvement at a point where it will be most needed 
at an early day. . ,
The gross area of flats, filled and unfilled, within the 

lines, belonging to the Commonwealth, . . . 35,357,740
Deduct area bounded by the Boston & Albany

Square feet.

Railroad, .
Extension of B Street,

1,907,680
34,640
61,000

179,400
of E “

Location of Eastern Avenue. 
Reserved channel, 2,008,500 4,191,220

Leaving net area, 
5

31,166,520.
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Divided substatially as follows :—
Square feel.

Section one to E Street, . . . . . . 9,222,520
“ two, . . . . . . . . 9,334,000
“ three, . ............................................... . 12,610,000

31,166,520

Of the whole area, excluding the portions held by the Boston & 
Albanj’ Railroad, there is within an arc of a circle drawn with a 
radius of—

One-half of a mile from the new post-office, 
One-half and three-fourths of a mile, . 
Three-fourths and one mile,
One mile and one and one-fourth mile,
One and one-fourth and one and one-half, . 
One and one-half and one and three-quarters, 
One and three-fourths and two miles, .
Two miles and two and one-quarter, .
Two and one-quarter and two and one-half, 
Two and one-half and Castle Island, .

Square feet.
84,000

1,058,820
3,151,700
6,006,600
4.552.400 
3,854,140
3.008.400 
3,452,300 
5,052,200 
2,629,500

33,450,060
Gross area, as above, . . . .  35,357,740 
Boston and Albany fiats, . . . 1,907,680

-------------  33,450,060

No one can regret more than myself that it has not been in my 
power to present a carefully studied and elaborate plan for the lay- 
1 0 " out of this territory, and many who have always had faith in its 
future development and value, will share in the regret and disap
pointment. A comprehensive plan for the improvement of this large 
property cannot be made judiciously without a sufficiently careful 
survey by soundings, to ascertain the depth and character of the 
bottom and determine the relative facility and expense of building 
heavy foundations thereon.

A few isolated examinations have been made at different times, 
for various purposes, during the last fifteen years, which have shown 
conclusively that the underlying strata are very irregular and uncer
tain in their nature.

The experience of owners and builders upon the filled lands of 
the Back Bay has demonstrated how unsatisfactory and troublesome 
it is to fix upon a choice corner for a costly building and find the 
mud beneath to be of an uncertain depth. If there is one lesson



that has been taught more clearly than any other by this experience, 
it is, that the best time to ascertain the nature of the foundation is 
before the territory is filled, or the plan for its development pro
jected.

By soundings and borings, made with sufficient frequency, the 
elevations and depressions of the bottom may be so clearly shown 
that the most judicious arrangement may be made of streets, areas, 
wharves and docks, with regard to the nature of the foundation upon 
which they are to rest, and thus it may not be found hereafter, in 
the execution of an elaborate plan, that a wharf or heavy store
house has been placed where the mud is soft and deep, entailing 
needless expense and trouble, while, under the dock or square adjoin
ing, the solid earth is easily reached, and the most substantial 
structures might be placed securely and at slight cost for founda
tions.

These surveys, to be useful, must be thorough, and will be tedious, 
though not necessarily expensive; but, as they will save vast out- 
la3’s for piles and masonr\T, they ought to be undertaken before 
much time is devoted to the details of any elaborate design.

The wisdom of j’our explicit instructions, that I should first ascer
tain the boundaries and encumbrances of the property, has been 
more and more manifest as I have proceeded.

Investigations have thus been rendered necessary which must 
naturally be protracted, and have shown that there are many com
plications with private, corporate and municipal interests which, 
instead of being reduced, have been increasing year by year.

There are two undivided interests not yet acquired in the flats, 
which were purchased in 1869 of the riparian proprietors, north of 
First Street, between B and E streets: one-seventh of the Cains 
lot, at the corner of B Street and a new street laid out two hundred 
and twenty (220) feet northerly from First Street, and three- 
eightieths of the lot known as the “ fan-piece.”

These interests have been held by their owners at more than their 
value, and above the prices that the other owners were willing to 
sell for. Steps should be taken ejther to acquire them, if their 
owners are now willing to sell at a fair rate, or to have these 
interests set off to their respective owners at once, before improve
ments are even planned.

The area of the Cains lot is two hundred and four thousand six 
hundred (204,600) square feet, and the undivided seventh would be 
twenty-nine thousand two hundred and twenty-eight (29,228) square 
feet.

The area of the “ fan-piece” is disputed, owing to the uncertainty 
of the lines. By one estimate the area would amount to eight hun-



dred and eighty-two thousand (882,000) square feet, three-eightieths 
of which would he about thirty-three thousand (33,000) square feet. 
By the lowest estimate, the amount is but two hundred and twenty- 
five thousand three hundred and twenty (225,320) square feet, 
three-eightieths of which is eight thousand four hundred and forty- 
nine (8,449) square feet. This estate is comprised in the convey
ance of Jacob Sleeper and others to the Commonwealth, dated 
March 1, 1870, and recorded with Suffolk registry of deeds, lib. 
997, fol. 2. The north-westerly line has been claimed by those 
interested in it to be parallel with that established in November, 
1849, by the Supreme Judicial Court in Gray vs. Deluce (5 Curtis, 
9). This line makes an angle with East First Street, laid off from 
the west, of 103° 25', and a line parallel with it will make an angle 
of 118° 52' 10" with West First Street, laid off from the east.

In the conveyance above referred to, the north-westerly boundary 
is described as making an angle with First Street, of 118° 53' 14", 
which would seem to indicate that the claim had been maintained 
by the parties in making the conveyance, and that it had been 
allowed by the Commonwealth. On the other hand, it is claimed by 
the owners adjoining, that this line is determined by the more recent 
decision in the March term of 1859, of the Supreme Judicial Court, 
in Commonwealth vs. Boston Wharf, 12 Gray, 553, when the line 
was run parallel with B Street.

There seems to be no indication of any relinquishment of this 
claim in the conveyance of Daniel Denny and wife to the Common
wealth. dated March 18, 1870, recorded with Suffolk registry of 
deeds, lib. 995, fol. 2.

The difference between these claims amounted to six hundred and 
fifty-six thousand six hundred and eighty (656,680) square feet, by 
careful estimate, all but thi-ee-eightieths of which has been acquired 
by the Commonwealth; the remainder, amounting to twenty-four 
thousand five hundred (24,500) square feet, might be worth the 
effort that it would require to have a decision of the court upon the 
proper location of the line.

These interests, however, are too small to be suffered to impair 
any plan or project for improvement; and, if allowed to remain, the 
greater the projects or outlays of the Agents of the Commonwealth, 
the more valuable these interests are rendered thereby, and the 
more difficult they will be to acquire subsequently. If  allowed to 
remain undivided, their owners can count with certainty upon reap
ing advantages without incurring expense or risk ; if set off, they 
become insignificant, and can only be improved by large individual 
outlays.

With regard to the twenty-five (25) acres now being completed



by the harbor commissioners, there is no avenue indicated by 
which they can be approached when completed. Eastern Avenue 
Bridge, which extends from the foot of Congress Street to the 
Boston Wharf, is completed and maintained by the citŷ  of Boston, 
but I have been informed by the city officers that it has not been 
formally laid out as a highway.

Eastwardly from the bridge the avenue is not built, or even tech
nically laid o u t; there seems to be no agreement or authority which 
can be inyoked, short of the interposition of the Legislature, to pro
cure the laying out of this avenue, which is to be the basis of future 
development. Repeated hearings and conferences have been had 
with the street commissioners and the committee on streets of the 
city council, during the past year, which have resulted in the adop
tion of a plan dated November 1, 1876, a copy of which is here
with submitted, showing where the location of the avenue is to be 
when it shall be regularly laid out as a highway.

This avenue lies more than six hundred and twenty-four (624) 
feet south of the most valuable part of the Commonwealth’s territory, 
lying at the junction of Fort Point Channel with the main channel, 
consisting, as before stated, of about twenty-five (25) acres, upon 
which more than seven hundred thousand ($700,000) dollars will 
have been expended when the present contracts are finished.

The intervening territory is owned by the Boston Wharf, and the 
filling of it is nearly completed.

By the terms of the agreement of four parts, dated June. 24, 1873 
(Harbor Commissioners’ Report for 1873, p. 55), the Boston Wharf 
Company agreed to lay out a street for public use, in some conven
ient place to be determined by them, not less than fifty (50) feet in 
width, extending from Eastern Avenue north-easterly to the north
easterly line of the territory of the Boston Wharf Company, within 
one year from the completion of the filling of the territory belong
ing to the Commonwealth, provided “ that said party of the third 
part (Boston Wharf) shall not before said time have sold for rail
road purposes, its territory north-east of said Eastern Avenue, or 
such part thereof as to make it inconvenient for the railroad using 
said territory that said street should be laid o u t; and provided, also, 
that said party of the fourth part (city of Boston) shall lay out and 
extend said Eastern Avenue, or take land for said purpose, or take 
some other decisive action to extend said avenue, as hereinbefore 
agreed by said party of the fourth part (city of Boston) within six 
months from the date of these presents.”

As the filling which was to have been completed by the 1st of 
October, 1876, is not yet finished, the year has not commenced 
within which this street is to be laid out, if it shall not be held that



the failure of the Commonwealth to fill its territory, releases the 
Boston Wharf Company from its obligation altogether.

I  am unable to find that any taking of lands or decisive action to 
extend said avenue was had within the prescribed six months, and so 
the right to this street may have to be obtained by further negotiation.

Northern Avenne is projected, and the city of Boston is under an 
agreement to build a bridge from the end of Oliver Street across 
Fort Point Channel to connect with it, when the Boston & Albany 
Railroad shall have completed the filling of its flats.

It will thus be seen that the speed}7 fulfilment of their contract 
upon the part of the Boston & Albany Railroad Company is essen
tial to the useful occupation ot that portion of the Commonwealth’s 
territory which is now so nearly completed.

Beside these unsettled or ill-defined matters in which the city of 
Boston is a party, there are several arrangements between the Com
monwealth and the Boston & Albany Railroad, provided for in the 
agreements dated December 8, 1869, and June 24, 1873, which have 
not been determined, and which must be definitely settled before the 
boundaries of the Commonwealth’s estate can be so defined as to 
permit a proper plan for its development to be projected.

These are generally,—;first, the right reserved to the Boston & 
Albany Railroad to locate a road-bed south-west of Eastern Avenue 
to connect its territory with the New York & New England Railroad ; 
second, the release of so much of the said territory as lies south
west of Eastern Avenue, as it shall be finally located by the city 
authorities, and the laying off of equivalents, according to said 
agreements, upon the east and west of the original purchase.

By the agreement between the Commonwealth and the Boston 
& Albany Railroad, dated December 8, 1869, the Commonwealth 
was to convey to the said railroad about fifty (50) acres of flats, in 
six years from October 1, 1869, and the railroad was to pay therefor 
the sum of four hundred and thirty-five thousand six hundred 
($435,600) dollars in three years from October 1, 1869, and was to 
occupy and improve the property in the meantime, leaving the final 
adjustment of the payment at twenty (20) cents per square foot, to be 
made when the flats shall have been filled and surveyed, which, by 
the conditions of the agreement, was to be completed by October 1, 
1875.

Certain avenues, also provided for, were to be filled by the rail
road, but for the flats occupied by them, twenty (20) cents for every 
square foot was to be deducted in the final settlement from the pay
ment to be made to the State.

By the agreement made on the 24th of June, 1873, between the 
Commonwealth, the city of Boston, the Boston <fe Albany Railroad,



and the Boston Wharf Company, the time for completing the filling 
was extended to October 1, 1876, and between the Commonwealth 
and the Boston & Albany Railroad, it was agreed that they should 
mutually release each other from all their obligations relative to so 
much of the parcel of flats described in the foregoing agreement as 
lies south-west of the south-west line of Eastern Avenue, as the same 
shall be located by previous agreements; the railroad company 
agrees to release these flats, except a strip not exceeding forty (40) 
feet in width, which was to be reserved as a road-bed for tracks 
south-west of Eastern Avenue, and to receive in exchange for the 
flats so released an area two-fifths ( | )  as large in a strip of equal 
width, adjoining the north-west boundary of the remaining flats of 
the Boston & Albany Railroad, extending from the flats of the 
Boston Wharf Company to the channel.

I t was further agreed, between the same parties, that if the loca
tion of Eastern Avenue should be farther north than is indicated 
upon the plan accompanying the fourth report of the harbor com
missioners, an area equal to the additional territory brought south of 
Eastern Avenue by the change shall be set off next adjoining to the 
south-east boundary of the remaining flats of the railroad company ; 
or an amount equal to twenty (20) cents per square foot is to be 
deducted from the purchase-mone}’ at the option of the said railroad 
company.

None of the things required to be done by these agreements have 
been completed. The filling is unfinished, the road-bed is not 
located, and the proper apportionment of the flats to be relinquished 
is still undetermined.

The new location of Eastern Avenue has just been decided upon 
and approved b3’ the harbor commissioners and the governor and 
council, although its official laying out is still delayed ; how much of 
the area which remains south of it should be set off on one side or 
the other of the railroad company’s flats is not clearly understood, 
owing to an ambiguity as to what is to be assumed as the original 
location of Eastern Avenue.

The lines drawn upon the plan, giving the results of our survey, 
are deduced from what seems to be the true interpretation of the 
action, at various times relative to this subject, and as the matter 
must be met and canvassed, sooner or later, a brief summary of it 
maj' as well be given right here.

The original Act authorizing the laying out and construction of 
Eastern Avenue, was passed April 24, 1852, and, bjr some inadvert- 
ance, it contained two descriptions inconsistent with each other, 
one of which was according to the known wishes of the advocates 
of the measure, that it should be parallel with West Broadway.



By the terms of the grant of flats made to the Boston Wharf Com
pany, the city of Boston was authorized to lay out necessary streets 
upon the granted premises ; among the streets laid out under this 
Act was Eastern Avenue, which was described in effect as parallel 
with West Broadway.

In the relocation of the streets of South Boston, passed by the 
board of aldermen, and approved by the mayor, November 17, 
1868, it was again described as parallel with, and eleven hundred 
and fifty (1,150) feet distant, northerly, from Mount Washington 
Avenue, which was described as parallel with the system of streets 
in the westerly portion of South Boston designated numerically.

Upon the “ plan for the occupation of the flats owned by the 
Commonwealth in Boston Harbor, approved and adopted by the 
General Court, May 18, 1866, and modified according to chapter 
354 of the Acts of 1867,” and which accompanies the annual 
report of the harbor commissioners, submitted to the Legislature 
in January, 1869, the location of Eastern Avenue agrees with this 
description.

Monuments were subsequently placed by the city authorities to 
mark the line of the avenue, so that these lines have for years been 
well and clearly defined.

Upon the plan accompanying the third annual report of the 
harbor commissioners, the location of this avenue is for the first 
time drawn as not parallel with West First Street and West Broad
way, and this altered location seems to be regarded in all subse
quent agreements as prospective, nothing anywhere appearing to 
indicate that the parties were aware that Eastern Avenue was then 
officially laid out one hundred (100) feet wide.

By the agreement of December 8, 1869, before referred to, 
between the Commonwealth and the Boston <$b Albany Railroad, 
the Commonwealth “ reserves the right,, by its harbor commis
sioners, subject to the approval of the governor and council, to 
locate upon, over and across the said territory, Northern Avenue 
seventy-five (75) feet in width, and Eastern Avenue sixty-six (66) 
feet in width, and to locate an extension of B Street, as far as its 
intersection with said Northern Avenue, substantially as said 
avenues and street are shown on a plan marked ‘ A,’ and to appro
priate and devote the territory embraced within the limits of said 
avenues and street, when so located, to all the uses and purposes 
of public streets and highways, without compensation to the said 
party of the second part (Boston & Albany Railroad), or then- 
successors for the territory appropriated or filling the same.”

I do not find any record of any action being taken by the harbor 
commissioners under this reservation, or that there was any other



laying out inconsistent with that before referred to. I am aware 
that it has been assumed by some that the location of the avenue 
as shown on the plan accompanying the third and fourth annual 
reports of the harbor commissioners, is the one to fix the area of 
flats to be released by the Boston & Albany Railroad, and which is 
to be offset by an area two-thirds (§) as large, adjoining the north
westerly boundary of its remaining flats; but as the records seem 
to indicate but one authorized location of the avenue, it has been 
assumed for the purposes of this survey, however, that the location 
recognized for so many years by the city of Boston was the true 
one, and therefore it has been made the basis of the computations 
relative to the areas jn  question. These give the area south of the 
avenue by the first arrangement, one hundred and fifty-four thou
sand eight hundred and sixty-one (154,861) square feet, two-fifths 
(f) of which is sixty-one thousand nine hundred and forty-four 
(61,944) square feet; but deducting the road-bed for tracks, forty 
(40) feet in width, and the area is reduced 'by eleven thousand two 
hundred (11,200) square feet, more or less, according as its location 
is moved east or west, we have one hundred and forty-three thou
sand six hundred and sixty (143,660) square feet as the approxi
mate net area released by the Boston & Albany Railroad, for about 
fifty-seven thousand four hundred and sixty-four (57,464) square 
feet to be set off as an equivalent on the north-west of its flats on 
the channel.

There will then remain two hundred and ninety-one thousand 
§ve hundred and seventy-five (291,575) square feet, lying south of 
the new location of Eastern Avenue, which are either to be wholly 
relinquished by the railroad company, or an equal area is to be 
accepted by them as an equivalent, next adjoining their property 
upon the south-easterly side.

If the other interpretation of the location of Eastern Avenue is 
taken as a basis, the result will be nearly as follows:—

Square feet.
Area lying south of assumed location, . . . .  317,460
Deduct approximate area of road-bed, . . . .  23,000

Leafing remainder to be r e le a s e d ,.....................................  294,460
Two-fifths (f) of which i s , ...............................................117,784

Leafing to be set off on south-easterly side, or relin
quished a l t o g e t h e r , ........................................................  128,976

From a careful examination of the records of these transactions, 
all parties appear to be in default, and the Commonwealth, as the 
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largest proprietor and having made the heaviest outlay in improve
ments, is the most deeply interested in having these various 
unsettled questions adjusted speedily and finally.

Until this can be accomplished, it seems to be only adding to the 
confusion to elaborate new plans, which must, of necessity, be 
changed at the very outset, because of the uncertain basis upon 
which they must be constructed.

The question of the approaches to this territory for railroads, 
opens up a broad and important subject for discussion, which may 
well be deferred until these preliminaries are settled or responsible 
parties appear ready and willing to take the initiative in some 
general scheme for the utilization of this splendid property for 
railroad purposes.

I have the honor to be,
Very respectfully, your obedient servant,

H bnky W . W ilson , 
Engineer.
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