
SENATE No. 80.

O P I N I O N S

H on. DWIGHT FOSTER,
IIox. EMORY WASHBURN-, 

H o n . CHARLES R. TRAIN, a n d

I I o n . ISAAC F. REDFIELD,

IN REGARD TO THE RIGHT OF THE TROY & GREENFIELD 
RAILROAD COMPANY TO REDEEM THE HOOSAC 

TUNNEL AND TROY & GREENFIELD 
RAILROAD.

P U B L IS H E D  U N D E R  T H E  D IR E C T IO N  O F  T H E

S E C R E T A R Y  OF T H E  C O M M O N W E A L T H .

B O STO N :
A L B E R T  J .  W R I G H T ,  S T A T E  P R I N T E R ,  

79 Mil k  Str eet  (corner  of F ed era l).

1877.



'



Ccr.nmoiuucaltl) of ittassadjusctts.

Secretary’s Department, -i 
March 19, 1877. /

To Hon. J ohn B. D. Cogswell, President of the Senate.

S ir :—In compliance with an order of the Legislature of 
March 12, I have caused to be printed, and herewith trans
mit, one thousand copies of the opinions of Hon. Dwight 
Foster, Hon. Emory Washburn, Hon. Charles R. Train, and 
Hon. Isaac F. Redfield, in regard to the right of the Troy & 
Greenfield Railroad Company to redeem the Hoosac Tunnel 
and the Troy & Greenfield Railroad.

Very respectfully,
Your obedient servant,

HENRY B. PEIRCE,
Secretary of the Commonwealth.
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OPINION OF HON. DWIGHT FOSTER.

Attorney-General's Office, \  
Boston, June 15,1863. /

In compliance with the order of Council dated June 2, 
1863, and in answer to the written questions proposed on the 
tenth and eleventh days of June, I respectfully submit the 
following opinion :—

The principal and most important question is what validity 
and effect should be attributed to the mortgage from the 
Troy & Greenfield Railroad Company to Smith et al., trus
tees, dated July 30, 1855.

This mortgage was made without any legislative authority, 
and has no other sanction than the common law power of a 
railroad company to execute a mortgage. I understand it to 
be the result of the authorities that a railroad corporation 
cannot mortgage its franchise, its road, bed or track, its 
rights of way taken under the exercise of the powers of loca
tion in its charter or its depot grounds or any subsequently 
acquired property, real or personal, but may make a valid 
mortgage on such real and personal estate as it owns in fee at 
the date of it.

If I am correctly informed as to the facts, at the date of 
the Smith mortgage, this corporation owned no personal 
estate or lands in fee apart from the location, and there is 
absolutely nothing embraced in the Smith mortgage, except 
a small part of the present location of the road which the 
corporation .purchased and took deeds of before that mort
gage was made. I t is far from clear that even the lands 
included in such deeds, but used for the purposes of a road
way, are capable of being mortgaged ; many excellent law
yers think they cannot be, but for the purposes of the pres
ent opinion, I assume that this mortgage is valid to the extent



that there were conveyances of land to the corporation before 
its execution.

If this be so the Commonwealth could release its mortgage 
upon such parcels, the number and importance of which are 
not great (as I suppose), and would then have entirely re
moved the cloud of this encumbrance.

But even to this extent the Smith mortgage is subordinate 
to the first mortgage held by the Commonwealth, to the 
amount of two millions of dollars. As I understand the effect 
of the loan Acts and the mortgages under them, the entire two 
millions, and not merely the portion advanced before the stat
ute of 1854 was modified, take precedence of the Smith mort
gage.

The right of the Commonwealth to advance more than two 
million dollars, and have priority for the excess, can be 
maintained only upon the ground that the advances beyond 
that sum are necessary to give value and utility to the secur
ity which otherwise would be unfinished and incapable of use. 
A mortgagee who should take possession of a partly built 
house would have the right to put it into a tenantable condi
tion, and the mortgagor, or the holder of a second mortgage, 
could not redeem without paying the cost of completion in a 
reasonable and proper manner. And a mortgagee whose 
security is a tunnel partly excavated through a mountain, may 
finish the tunnel so that it can be used for the only possible 
purpose of its construction. Before any right of redemption 
could be granted by a court of equity, the holders of the Smith 
mortgage must pay the whole two millions, and just as much 
more as the Commonwealth may Ire obliged to expend in 
order to render the railroad and tunnel reasonably fit for use. 
Upon such payment they would have a right to take the place 
of the Commonwealth as to all the property, unless before 
payment the Commonwealth should prefer to release the por
tions of the railroad as to which this mortgage is valid.

The attachment of S. Bartlett, J r ., assignee, v. the Troy 
& Greenfield Railroad Company, stands precisely like the 
Smith mortgage. I know of no difference between the two 
cases. There is an authority in Vermont which would seem 
to hold that this attachment has no validity, and the princi
ples of that decision also destroy all vitality in the Smith



mortgage, but I do not regard it clear that the supreme court 
of Massachusetts would adopt the same result, and have pre
ferred, as I have already stated, to assume the result most 
adverse to the interests of the Commonwealth which I think 
can be made.

My advice is, not to submit these questions to the court at 
present, lest the publicity of such a suit should give the Smith 
mortgage bonds a fictitious value. I consider them to be a 
serious cloud on the title, but not a valuable security. I 
would give $10,000 or $20,000 for their removal, but if the 
prosecution of the tunnel had been decided to be a judicious 
enterprise this encumbrance would not be regarded by me as 
an insuperable obstacle ; and I should recommend going for
ward with the work and gradually and very quietly taking 
steps to see whether this mortgage can be released or assigned 
to the Commonwealth. The right of redemption, by the 
general laws of the Commonwealth, will expire in three years 
from the date of possession taken, and the usual and proper 
steps to foreclose have all been made, and the Commonwealth 
is now in full possession under its mortgages.

The extended right of redemption conceded by Stat. 1862, 
chap. 156, s. 2, may be held to be limited to the corporation, 
but if it extends the rights of the holders of the Smith mort
gage at all, it must be construed to do so after payment of all 
expenditures which are authorized by that statute.

As to the Eenssellaer Iron Co.’s claim, I consider their 
attachment a fraud, which could in all probability be 
resisted successfully; but inasmuch as the claim for iron 
seems to me fairly embraced within the interpretation of Stat. 
1862, chap. 156, s. 3, and the amount of the real controversy 
is thus greatly reduced, I concur in the propriety and expe
diency of the arrangement proposed by the commissioners, 
and recommend its adoption in preference to a litigation 
of their title to the iron.

I append specific answers to the particular questions pro
posed, and beg leave to refer to a former opinion given by me, 
of which a cop3T is herewith submitted. I believe nearly all 
of the subjects now referred to me are embraced in that 
opinion and the present, and I have thought it well to study 
brevity as far as possible, especially as more elaborate



opinions may be expected from the very eminent gentlemen 
who have been consulted on the subject, whose views, I need 
not say, are entitled to far more consideration than mine.

I am, very respectfully,
Your obedient servant,

(Signed) DWIGIIT FOSTER.

Specific Answers to Written Questions proposed J une 10, by 
F. W. Bird and P. T. Homer.

To question 1. Yes ; of the whole two million loan.
To question 2. I think not.
To question 3. No.
To question 4. I doubt the legality of the bonds ; I have 

no doubt of the invalidity of the mortgage, with the excep
tion stated in my opinion.

To question 5. No ; but bonds issued to a contractor, not 
for money or its worth in labor and materials, but to many 
times that amount, are of very questionable validity.

To question 6. The franchise and location are incapable of 
being mortgaged except by legislative permission.

To question 7. I t is invalid as to the existing location, and 
a fortiori as to a future one.

To question 8. Yes.
To question 9. This question is answered in my opinion.
To question 10. The whole two million, and whatever 

more is necessary to put and keep the road in condition for 
use.

To question 11. I fear it does ; in a litigation I should 
claim it did not.

To question 12. I think not.
To question 13. I do not personally know of any case, 

except the decree against the Norfolk County Railroad ; I 
have an impression there have been one or two small roads 
on which mortgages have been foreclosed without much liti-

O  O

gation.



To question 14. I do not know that any questions have 
arisen between first and second mortgagees.

Specific Answers to Questions proposed J une 11, by F. W. Bird 
and P. T. Homer.

To question 1. This is answered in m y opinion.
To question 3. On the facts, as I understand them, it is.

Very respectfully, >
Your obed’t serv’t,

(Signed) DWIGHT FOSTER.



OPINION
As to the Mortgages of the T rot & Greenfield Railroad

Company to the Commonwealth, and a Mortgage to J . Y.
C. Smith et al., Trustees.

The first mortgage by the Troy & Greenfield Railroad to 
the Commonwealth, dated July 28, 1855, covered a former 
location of the road upon which only a small part of the 
present railroad is constructed. The mortgage of said cor
poration to Jerome V. C. Smith et al., dated July 30, 1855, 
covers the same location. The more recent mortgage to the 
Commonwealth, dated July fi, 1860, includes the present 
location of the railroad, and is the principal security relied on 
for the advances made by the State in aid of the construction 
of the railroad.

The first question to be considered is what is the extent to 
which the State is secured under the mortgage of July 28, 
1855.

This is formal and valid, expressly authorized by Stat. 
1854, chap. 226 (Apr. 5, 10 Spec. Laws 112 a). Is it a lien 
upon the after-acquired property of the corporation?

This question is conclusively settled by Stat. 1838, chap. 
99, ss. 4, 5, re-enacted in terms in Gen. Stat. chap. 63, 
ss. 129, 130, which enact as follows, viz. :—

Sect. 4 (Gen. Stat. s. 129). “ When such corporation is required 
to convey in pledge or mortgage to the Commonwealth its road, 
with the franchise and property to it belonging, to secure a loan or 
debt owing or to become due from it to the Commonwealth, the 
conveyance shdll by its terms be of the road, franchise and property 
of the corporation as it exists at the time of the execution thereof, 
whether the corporation has acquired a full title to the land upon 
which its road is authorized to be made or not, or whether its road 
is completed or not; and the conveyance shall be in full force 
without any record thereof.

Sect. 5 (Gen. Stat., s. 13). “ The conveyance shall, as against 
any claims or encumbrances to which the road, franchise or property



may be thereafter subjected, operate to cover and bind any lands 
included within the location of the road, the title to which or the 
easement upon which shall be thereafter acquired, and any additions 
which shall be thereafter made to the road by labor, materials or 
otherwise, and any lands thereafter purchased and appropriated for 
depots for the road, or any buildings or fixtures placed thereon, and 
also any engines, cars, or other apparatus, which may be placed 
upon the road or procured therefor, as full}' as if the road had been 
completed and all said property acquired and owned by the corpora
tion at the time of the execution of the conveyance: but the con
veyance shall not be construed to include or affect any personal 
property which has been sold by the corporation to a bona fide 
purchaser before the Commonwealth takes possession thereof under 
the conveyance.”

b. Does the original mortgage to the Commonwealth cover 
the new location upon which the road was subsequently 
built?

This location was authorized by the Stat. 1856, chap. 237 
(10 Spec. Laws, 576), and I think that under a fair con
struction of the provisions of the statute cited on the pre
vious page, the mortgage embraces all lands within the 
authorized location eventually adopted for the railroad be
tween the same termini. Moreover, the same location 
existed at the date of the first mortgage to the State as at 
the execution of the mortgage to Smith and al. , Trustees.

This view is fortified by the authorities, which tend strongly 
to hold that an authorized mortgage of the franchise of such 
a corporation includes its subsequently acquired property, 
whether real or personal; and that the location of the rail
road taken by the company under its charter in the exercise 
of the right of eminent domain conferred upon it by the 
government is an inseparable part of the franchise.

Seymour v. Can. & N. Y. It. It. Co., 25 Barb., N. Y.
284.

Pennock v. Coe, 23 Howe, 117.
I conclude therefore that the first mortgage to the Com

monwealth is a lien upon the franchise, present location of the 
Troy & Greenfield Railroad Company, and all its property, 
real and personal, at whatever date acquired to the extent of 
all advances under it.



This includes all advances made prior to the passage of the 
State Loan Act, and also in my opinion includes moneys 
advanced under the provisions of that Act, and such advances 
as may be hereafter made under Stat. 1862, chap. 156, for 
the completion of the road.

As I understand the intent and effect of all these statutes, 
the result of their provisions is to vary the mode of advanc
ing the original two million loan. But however the terms 
and times of paying the instalments of scrip have been varied, 
the loan remains the same, and the mortgage security for its 
repayment is unaltered and unimpaired.

The second question is, What validity and effect are to be 
ascribed to the mortgage to Smith and al., Trustees, dated 
July 30, 1855?

a. It is clear from the terms of the mortgage that it is 
subordinate to all claims of the Commonwealth for the two 
million loan, and is subject to be changed or modified so as to 
make the priority of the State perfect to that extent. See 
note 2 at the end.

b. This mortgage was executed by the corporation with
out any legislative permission, and can be sustained only to 
such extent as railroad corporations are empowered by the 
common law to execute mortgages. In the present state of 
the authorities this question cannot be considered as definitely 
settled. In Massachusetts the only allusions to the subject 
found in the reports are the following:—

Shaw v. Norfolk Co. R. R. Co., 5 Gray, 162, 179.
Treadwell v. Salisbury Co., 7 Gray, 393, 404.

See note 3, at the end.
The leading authorities elsewhere are collected in Redfield 

on Railways, where the question is well discussed. They will 
also be cited at the end of this opinion. I will state merely 
the conclusions of my own judgment upon the subject:—

[See note 1 at end.]
I. The mortgage now under consideration, which is a rail

road mortgage unauthorized by the Legislature, does create 
a valid lien upon the real estate and personal property of the 
corporation owned by it at the execution of the mortgage.

II. In Massachusetts such a mortgage does not and can
not attach to after-acquired property, seal or personal.



III. It does not bind the franchise of the corporation or 
any property taken under the right of eminent domain granted 
by the charter.

c. The common law powers of a railroad company to exe
cute a mortgage are not aided by Stat. 1854, chap. 286, 
Gen. Stat. chap. 63, ss. 120, et seq.

I. These provisions in terms apply to the issuing of bonds, 
and do not authorize a mortgage to secure them, but only 
stipulate that such bonds shall be secured by any subsequent 
which the road may execute, which does not dispense with 
the necessity of procuring authority to mortgage from the 
Legislature.

II. The bonds referred to in the statute are such as may 
be issued to fund a debt or to borrow money, whereas the 
bonds secured by this mortgage were given under the contract 
for constructing the road, and may, in fact do, many fold 
exceed the cash value of the work to be done and materials 
to be furnished under the contract.

III. The statute bonds are to be payable at a period not 
to exceed twenty years from their date. These bonds are 
payable in thirty years.

So far as these sections affect the question of the validity 
of the mortgage, the implication to be drawn from them is 
against its validity.

In case it were to become the policy of the Legislature to 
advance on account of the Troy & Greenfield Railroad Com
pany more than the two million loan, this mortgage would be 
a serious cloud on the title which the Commonwealth could 
obtain as security, but I think binds only the real and personal 
property owned by the company at its date, not the road-bed 
or franchise or after-acquired property of the corporation.

I presume a case could be made up in the form of a bill in 
equity by the corporation against the trustees under this 
mortgage, on which the opinion of the Supreme Judicial 
Court could be obtained upon the questions which I have 
discussed.



N o t e  1.—The principal authorities to which reference has 
been made are—

Redfield on Railways, ss. 235, et seq.
Steiner’s Appeal, 27 Penn. St. 315.
Leominster Can. Co. v. Shrewsbury & Id. R. R., cited 

in Redfield on Railways, s. 181.
Dol. v. St. Helen’s & R. Gap. R., 2 Q. B. 364.
State v. Rivers, 5 Ind. No. c., 306.
Troy & Rutl. R. R. v. Kerr, 17 Barb., N. Y. 581.
Pierce v. Emery, 32 N. H. 504.
Arthur v. Comm. & R. R. Bank, 9 Srnedes, &c., 

394.
N o t e  2.—Extract from the mortgage to J . V. C. Smith et 

al., Trustees.
"And provided, further, that in case it shall become neces

sary or expedient to make any change or modification of this 
instrument in order to secure to the State its prior lien for 
its loan of two millions of dollars and interest hereinbefore 
referred, said trustees shall have full power to permit such 
change or modification, and the same may bo made by such 
corporation in such manner, however, as to preserve the 
rights of the bondholders under this instrument to a lien 
upon the mortgaged premises second only to that of the State 
for such two million dollars and interest.”

N o t e  3.—In Shaw v. Norfolk Co. R. R., 5 Gray, 162, 
179, it is said by Merrick, J . : " I t  is insisted in the first 
place, in their (defendants) behalf, that a franchise created 
by the Legislature and conferred by their authority on a 
particular party cannot be lawfully sold and transferred by 
him to another. But if this general proposition, concerning 
which it is unnecessary at this time to express any opinion, 
should be admitted to be strictly^ correct, it could be of no 
advantage to the defendants in the present case, because their 
conveyance to the plaintiffs has been ratified and confirmed 
by a subsequent statute duly enacted.”

In Treadwell v. Salisbury M’f’g Co., 7 Gray, 393, 404, 
Bigelow, Oh. J ., says: "To this general rnle (that corpora
tions may sell their property) there are many exceptions, 
arising from the nature of particular corporations, the pur-



poses for which the}7 were created, and the duties and liabili
ties imposed on them by their charters. Corporations estab
lished for objects quasi public, such as railway, canal and 
turnpike corporations, to which the right of eminent domain 
and other large privileges are granted in order to enable them 
to accommodate the public, may fall within the exception ; as 
also charitable and religious bodies, in the administration of 
whose affairs the community or some portion of it has an 
interest to see that their corporate duties are properly dis
charged.



OPINION OF HON. EMORY WASHBURN.

To the Committee of the Honorable Council.
G e n t l e m e n : — I propose to state in the first place the 

questions, as I understand them, which have been submitted 
to us, and the facts as they appear from the papers which I 
have examined, before presenting the conclusion to which I 
have come, that if my premises are not well founded the errors 
into which I have fallen may be the more readily detected.

Our inquiries relate to three principal topics, viz. : —
1st. As to the validity of the mortgages held by the State, 

what they embrace, how far they create a lien therein, and 
how far this is precedent to that of other claims.

2d. As to the validity and effect of the mortgage to 
Smith and others as trustees, and what it embraces.

3d. As to the property and rights of the Commonwealth 
in the iron which is held by attachment at the suit of the Van 
Renssellaer Iron Company and others.

F a c t s .

1. The Troy & Greenfield Railroad Company was incor
porated in 1848, and was duly organized by the election of 
officers and dated as a corporation.

By the Act of 1854, c. 226, April 5, 1854, the treasurer 
of the Commonwealth was authorized to issue scrip to the 
amount of two millions, and deliver the certificates of the 
same to the treasurer of the Troy & Greenfield Railroad, on 
the conditions expressed in the Act " for the purpose o f en
abling said company to construct a tunnel and railroad under 
and through the Iloosac Mountain between certain designated 
points

2. Provides for the modes how, and times when the same 
may be issued.

3. Provides for a sinking fund.



5. Provides that before the Act takes place the com
pany shall assent to it and make and execute a bond to the 
Commonwealth conditioned to comply with the provisions 
of the Act, and faithfully expend the moneys, etc., and shall 
also assign to the Commonwealth, by suitable instrument, 
etc., the entire railroad, with its income and all its fran
chise property to them belonging, the whole thereof to be 
held by the Commonwealth as a pledge or mortgage to 
secure the performance of the conditions of said bond : but 
not to take possession except for some substantial breach of 
the condition thereof.

The company accepted this Act July 26, 1855 (House Doc. 
No. 185 of 1860), and on the same day authorized the bond 
and mortgage to be made.

The corporation made their bond to the Commonwealth 
July 28, 1855, reciting the Act in full, conditioned to comply 
with its requisitions. And simultaneously executed a mort
gage, reciting, as the consideration thereof, the two millions 
paid, or to be paid, according to the provisions of the Act of 
April 5, 1854.

By it they gave, granted, sold, and conveyed "the entire 
railroad of said corporation, and its franchises and income 
and property.” They also assigned and conveyed the inter
est they have or might have in the Southern Vermont Rail
road Company.

There is a proviso in the deed that the conveyance shall 
not be construed to include or affect any personal property 
which shall have been sold by said corporation to a bona fide 
purchaser before the Commonwealth shall take possession 
thereof under this conveyance. To have and to hold "the 
said entire railroad, estate, income, property and franchise 
of the Troy & Greenfield Railroad Company,” etc.

The condition of the deed refers to the Act as to loaning 
scrip, etc., and creating a sinking fund, recites the making of 
the bond, and states the condition of it to be to keep and 
perform the condition of said bond. The corporation cov
enants to make further instruments of assurance which the 
attorney-general shall advise to be necessary or proper to 
secure the Commonwealth.

1860, April 4. An Act was passed requiring the road to 
3



file a new location, and that no scrip should be issued till the 
company had assented to the Act, and located and filed a 
location of the road, and executed such further bond and 
mortgage or further assurance of title on their franchise, rail
road or other property, "as the attorney-general should 
prescribe.” And said bond mortgage or other assurances 
heretofore made to the Commonwealth 1 >y said company 
shall have priority to, and be preferred before any and all 
attachments or liens on execution heretofore or hereafter 
made.

This Act fixes the number of shares of the capital stock at 
par value of $100 each. The Troy & Greenfield Railroad 
were authorized and required to purchase the entire road, 
franchise, stock, bonds and other property of the Southern 
Vermont Railroad Company, with its lease to the Troy & 
Boston Railroad, for the sum of $200,000, and to enable them 
to do so, and transfer the same to the Commonwealth as addi
tional security fo r  its whole loan, a further loan of scrip 
of $200,000 is provided for, to bo made and issued by the 
Commonwealth. Nothing in this Act was to impair any secu
rity then held by the Commonwealth under the bond and 
mortgage already made on the franchise, railroad and prop
erty of the Troy & Greenfield Railroad.

The attorney-general (Sen. Doc. 137, 1862, p. 18), 
says, " Such location was filed to the acceptance of the state 
engineer, and is, as I suppose, the present location of the 
railroad.”

It appears by statement of Mr. Ashburner (House Doc. 
185, 1860, p. 88) that the road had been and was being 
made upon an almost entirely new location, of which less 
than a mile had then (March 9, 1860) been filed.

It has been also stated to me that the entire location, ex
cept that west of the mountain, was changed after the rnort- 
£ra<re of 1855, and that the location of 1860 varied from the 
original one to that extent.

July, 1860, the company accordingly made a new mort
gage reciting the passing of the Act of April, 1860, and 
what it required as to filing location, etc., and further assur
ance to be executed, etc., and in consideration of $2,000,000 
paid or to be paid by the Commonwealth, according to the



provisions of the several Acts relating thereto, granted, etc., 
"the entire railroad of said corporation and all its franchise 
and property whatsoever, and doth hereby ratify and con
firm all bonds, mortgages and other conveyances and assur
ances heretofore executed and delivered by said corporation 
to said Commonwealth, the and meaning hereof be
ing to convey and confirm as aforesaid to said Commonwealth 
all lands, buildings and tenements, and all interests and ease
ments therein that said corporation now has or hereafter 
may acquire within the limits o f the location made and filed 
as aforesaid, and to confirm all former conveyances, bonds 
and mortgages heretofore made,'with a like proviso as to the 
personal property conveyed to a bona fide purchaser before 
possession taken, as was indicated in the former mortgage. 
The condition of the deed was to perform the condition of 
all the bonds and mortgages heretofore made and the Acts of 
the Legislature heretofore passed, etc.

April 5, 1862, another mortgage was made to the Common
wealth by the Troy & Greenfield Railroad of " all the fran
chises and property whatsoever, real, personal or mixed, of 
said Troy & Greenfield Railroad Company. Conditioned to 
do and perform all the obligations, duties, covenants and 
agreements by them heretofore undertaken, covenanted and 
agreed to be done, and in the several bonds, mortgages and 
conveyances heretofore made and delivered by them to said 
Commonwealth, and the several Acts, etc., of the General 
Court.

April 28, 1862, an Act was passed authorizing the Troy & 
Greenfield Railroad Company to surrender to the State the 
property now mortgaged; but the right of redemption was 
not to be barred till ten years should have elapsed after said 
road and tunnel were completed, etc.

The commissioners were to cause the same to bo completed 
from a certain terminus to the tunnel. Scrip was to be issued 
to carry out the provisions of the A c t; but all advances were 
to be made on account of the §2,000,000 loan, and were not 
to exceed that sum, including what had been advanced. 
Changes might be made in the location and grade of the 
road.

Oct. 13, 1862, the president surrendered the road to the



commissioners, which was done by the action of the stock
holders and directors, the surrender being by deed, under 
seal, etc.

Dec. 23, 1862, Haupt and Cartwright executed a paper to 
the commissioners, assenting to the possession taken, giving 
the Commonwealth 1 priority of title, possession and use over 
and above us or either of us, until after all debts and claims 
now existing or which may hereafter arise in favor of said 
Commonwealth against Troy <& Greenfield Railroad shall 
have been fully paid and satisfied.”

No action has been had by the trustees of the second mort
gage or the bondholders as to the surrender of possession to 
the Commonwealth.

II. The facts as to the Southern Vermont Railroad appear 
to be these :—

It was incorporated in 1848. November 21, 1856, the com
pany leased their road to the Troy & Boston Railroad Com
pany for the time of their charter, at a certain specified rent. 
April 21, 1860, the Act of Massachusetts having authorized 
the Troy & Greenfield Railroad to purchase the Southern 
Vermont Railroad, the latter made a deed to the former for 
$200,000 of the entire road, with the lease above mentioned, 
the grantors agreeing to get an Act of confirmation from the 
State of Vermont. On the same day the Troy & Green
field Railroad mortgaged the same to the Commonwealth 
under the Act of April 4, 1860, by deed, conditioned to 
perform the requirements of the Act of April 5, 1854, and 
the other acts in relation to the same. This was approved by 
S. H. Phillips, attorney-general.

November 10, 1860, Vermont by Act of its Legislature, au
thorized the Troy & Greenfield Railroad to purchase, hold 
and mortgage to Massachusetts the franchise, railroad and 
property of the Southern Vermont Railroad Company.

III. The facts as to the Smith mortgage appear to be 
these:—

July 30, 1855, the corporation made a deed, reciting that 
the company had entered into an agreement with one Sewell 
for the construction of their road, and Sewell was to receive 
in part pay for the work, $900,000 in bonds, dated July. 30, 
1855, payable in thirty years after, with six per cent, interest,



and to secure said bonds the company was to convey to trus
tees in mortgage, the entire railroad of said corporation, 
with its franchise and fixtures, cars, engines and other prop
erty which now belong to it, and shall be hereafter acquired 
by it, subject only to the prior lien of the Commonwealth of 
Massachusetts, under a mortgage made under the provisions 
of the Act of May 5, 1854, to secure to the amount of an 
issue of two millions, etc., which said Commonwealth is to 
issue to said corporation to enable them to construct the 
Hoosac Tuuuel, etc.

The mortgage conveys the entire railroad, together with its 
franchises, real estate, fixtures, stations, buildings, cars, 
equipages,, tools and other property which now belong to or 
shall hereafter be acquired by said corporation, subject only 
to the prior mortgage to the said Commonwealth above 
specified.

It was conditipned to pay the bonds that may be issued 
under the contract with said Sewell, as the same shall become 
due, etc. There is also a provision in the deed that if it shall 
become necessary or expedient to make any change or modi
fication of this instrument in order to secure to the State its 
prior lien for its loan of two millions, etc., said trustees shall 
have full power to permit such change or modification, and 
the same may be made by the corporation, but not to impair 
the lien for the bonds, " second only to that o f  the State fo r  
such two millions o f dollars and interest

By Doc. 185 of the House, 1860, it appears that Sewell 
received $57,000 in bonds for work, etc., what are called 
"second mortgage bonds” (p. 75). May 6, 1856, the 
directors instruct the trustees to recognize Haupt & Co. con
tractors, instead of Sewell, who has no further connection, 
and to issue the bonds to Haupt (p. 57).

It does not appear what amount of bonds were issued under 
this mortgage, whether all to Sewell or part to him and part 
to Haupt & Co., or what amounts are now outstanding, nor 
by whom held.

IV. The facts in relation to the iron attached, I  under
stand to be these : In 1856, modified by agreement of Febru- 
ary 18, 1858, a contract was made by Haupt & Company with 
the Troy & Greenfield Railroad Company, to go on and com-



píele the road, finding materials, etc., fo r  an agreed sum. 
They were to have towards this the two millions of the state 
bonds to be issued under the Act of 1854, to be furnished in 
proportion of the part done to the whole amount of work and 
materials to be furnished. (House Doc., No. 194, 1860.)

Haupt contracted with the Van Renssellaer Iron Company 
for a quantity of iron rails, for the purpose of carrying out his 
contract with the railroad company.

In May, 1858, the directors of the road by vote agreed, 
that iron laid upon the road should remain the property of the 
vender till paid for, according to an agreement between Haupt 
and the Van Renssellaer Iron Company. I t is stated, how
ever, in other papers in this case, that this extended only to 
iron laid upon the west side of the mountain, and it does not 
seem that the iron company understood this vote to apply to 
the iron in question, as they have sued Haupt as purchaser of 
the iron, and attached it as his property, which is inconsistent 
with the idea of its being their own property.

In June, 1861, a quantity of iron rails, purchased by Haupt 
of the Van Renssellaer Iron Company, reached’ the' depot of 
the Connecticut River Railroad, in Greenfield, about a thou
sand feet distant from the location of the Troy & Greenfield 
Railroad Company, which iron is the subject of the present 
inquiry.

This became the subject of the action of the Common
wealth in this way. By the Act of 1860, chapter 202, of 
which Haupt was cognizant, being one of the active agents of 
the corporation, as well as original contractor for the comple
tion of the road, .and standing in the place of Sewell, in 
■whose favor the second mortgage was originally intended, a 
state engineer was to be appointed to examine the road, make 
estimates, etc., of amount of work done, on materials deliv
ered from time to time, and to certify what amount of scrip 
the company was entitled to under the provisions of the Act. 
The scrip was to be delivered on the road in the proportion 
which the value of the work done and material delivered each 
month bore to the estimated cost of the whole work and 
materials required, etc.

Upon these certificates of the state engineer, the governor



was authorized to cause the amount of scrip so certified fior to 
be delivered.

This Act, it is said and assumed, the company accepted, 
and they made their mortgage of their franchise, railroad and 
other property in accordance with the provisions of that Act 
as already stated.

In July, 1861 (Mr. Whitwell’s letter says 1862) the engi
neer, in the execution of his trust, had an interview with the 
agent and engineer of Haupt in relation to the amount of 
work and material for which the scrip of the State should 
then be issued, and was shown a certificate of the freight 
agent of the Connecticut River Railroad, that a certain quan
tity of iron—2,946 tons—had been received at their depot 
"for the use of the Troy & Greenfield road.” The state 
engineer thereupon examined the books of the Connecticut 
River road, and found that only 2,883 tons had been received. 
A part of this had been transported on to the location of the 
Troy & Greenfield Railroad, and the agents of the former 
road were then in the process of transporting the iron over to 
the location of the Troy & Greenfield Railroad, or land used 
by them. The agent of Haupt, moreover, represented to the 
state engineer that this iron had been delivered. That engi
neer, in order to be justified in his judgment that it had been 
so delivered and that scrip for it might properly be issued, 
applied to the attorney-general for advice upon these facts, 
and he confirmed his judgment.

Thereupon the engineer made his certificate to the gov
ernor.

Upon this certificate scrip was issued to the corporation 
and delivered to Haupt in their behalf on the 10th July, and 
on the 11th and 12th of the same month. The iron was 
attached as the property of Haupt on the 11th of July, as 
stated by Mr. Bird, but by the copy of the writs would seem 
to have been 13th. In a letter of Haupt to the governor, 
September 21, 1861, he says "the iro'n is all delivered.” 
See Senate Doc., 1862, No. 1; Whitwell’s letter annexed 
hereto, marked C, and the accompanying paper, marked D, 
Act and mortgage of 1860; Gen. Stats, chap. 63, sect. 130, 
transcribed from Stat. 1838, chap. 99, sect. 5.



O p i n i o n .

The foregoing facts suggest interests which several classes 
of persons may have in the property claimed by the Com
monwealth under their several mortgages, as well as the 
several classes of the property thus claimed. Among these 
may be mentioned,—

1st. The land owners, as to claims for land damages.
2d. The nature and extent of the claim of the Common

wealth under said mortgage.
3d. The claims of the trustees and bondholders under the 

Smith or second mortgage.
4th. The claims of attaching creditors of the iron and fran

chise of the bond.
5th. The claims of the Commonwealth as mortgaged upon 

the Southern Vermont Railroad.

In respect to the first we have no facts to guide us as to 
what their rights are.

So far as the Southern Vermont Railroad is concerned, 
everything appears to have been regularly done, and I see no 
reason why it is not brought within the effect of the general 
mortgage held by the Commonwealth.

T i i e  C o m m o n w e a l t h  M o r t g a g e .

In respect to the second class of inquiries; viz., the mort
gages held by the Commonwealth upon the road, etc. When 
the object and purposes of the mortgages are taken into con
sideration, they being for future advances, in order to enable 
the company to complete the tunnel and put the road to that 
extent into running order, I see no difficulty in holding that 
they cover whatever property has been placed upon the road 
as fixtures or parts of the structure, as well as any other 
materials fitted and designed for forming a part of the structure 
which has been delivered to the company as a part of their 
property.

Whatever objection may have existed to the first mortgage 
being a claim upon the location of the road, after it had been 
altered, that seems to have been obviated by the Act and mort-



ga^e of 1860 predicated upon the location made under that 
Act. It certainly would not lie in the power of the corpora
tion to contest the validity of this mortgage as against the 
State, and nobody else except those claiming under the 
second or Smith mortgage seem to have any show of right 
to contest it, and as to these their rights will be considered 
hereafter.

The fact that the corporation accepted the Act of 1860 is 
assumed to be true, though I have not seen any formal certifi
cate thei'eof. The mortgage of 1862 is not shown, upon its 
face or otherwise, to have been made by vote or order of the 
corporation. If regularly authorized and made, it tends to 
confirm and strengthen the lien of the Commonwealth as 
mortgagees of the road and franchise, but I do not regard it 
as of much importance.

The formal proceeding of the Commissioners in taking 
jjossession of the road, seem to have been sufficient and satis
factory to put the Commonwealth in possession of the prop
erty. And the conclusion therefore seems to be beyond 
reasonable question, that the Commonwealth is now in pos
session of the road, franchise, and all other property of the 
Troy & Greenfield Railroad Company embraced in the 
several mortgages mentioned above, by a good and satisfac
tory title as mortgagees, and that this includes property 
acquired as well after as before the making of the mortgage 
of 1860. The extent of their lien, and what they may do as 
mortgagees, will be further considered hereafter. Among 
the authorities upon which I arrive at the above conclusion, 
aside from the language of our own statutes cited below, are 

Pennock v. Coe, 23 How. 117.
Pierce v. Emery, 32 N. H. 484.
Gen. Stat. c. 63, s. 129, 130, and the statutes 1838 

and 1843, then cited.
Horn v. Freeman, 14 Gray, 566.

A t t a c h m e n t  o f  t h e  I r o n .

The fourth subject, that of the attachment of the iron, may 
properly be considered in connection with these mortgages, 
since the claim to it, on the part of the Commonwealth, must 
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be under the Act and mortgage of 1860, and the general 
provisions of the Act 1838, c. 99, s. 5.

The whole question seems to turn upon whether the iron 
had been so delivered, that the mortgage of 1860 attached to 
it as the property of the railroad corporation.

In the first place, Haupt stood in a double relation to this 
iron as vender from the V. R. Iron Company, and as vender 
to the Troy & Greenfield Eaiiroad. He held, besides, 
another relation to it, by being the agent of the Troy & 
Greenfield Railroad, to make the iron their own, so as to be 
entitled to the scrip which the Commonwealth was to advance 
to them upon this. He held a still more intimate relation to 
the transaction by being the one who was to use the scrip 
for his own purposes, and could only claim or hold it as being 
paid to him personally by the railroad company for something 
furnished by him to them, and by them to the State. Hold
ing these various relations, and with a full knowledge of the 
facts, he avails himself of this certificate of its having been 
delivered to the company as being true. As the agent of the 
railroad company, as owners of the iron, he takes the scrip 
to his own use in payment or advance for the iron so sold; so 
that, so far as contract and agreement, together with an under
standing and interest on the part of the contracting parties 
could complete the sale, it had been consummated, and the 
title of the Commonwealth had become complete before the 
attachment. The alternative was either a bona fide sale and 
payment as between the parties or a gross fraud on the part 
of Haupt.

But it is said the contract has never been completed for 
want of delivery before the attachment. But when the 
nature of the property sold is taken into consideration; its 
bulky, heavy character; when it is remembered that a part 
of our entire quantity had actually been delivered on to the 
road and the balance was in progress of actual delivery; that 
no part of it lay on Haupt’s premises, hut all of it either upon 
those of the one railroad or the other; that the vender 
intended to make it a delivery, and so understood it to b e ; 
that he was acting for the vender in treating it as delivered, 
and as such vender had intended to deliver it to the Common-



wealth, and supposed what he did was a delivery, and that the 
Commonwealth, on their part, accepted this as a delivery, 
etc., paid for the iron accordingly, I cannot doubt that it 
would be held to be a valid and effectual delivery, and that it 
passed a good mortgagee’s title to the same to the Com
monwealth. While writing this, I  have received from the 
Hon. Mr. Hitchcock the communication marked B, hereto 
annexed. It seems clear that the Legislature intended by 
the Act of 1862, chap. 156, sect. 3, to refer to the com
missioners to determine what sums were then due for 
labor, materials, etc., incurred between the times therein 
mentioned in carrying on the work of constructing the rail
road, etc., and authorized them ( "  may procure) to procure 
the release of attachments, etc., aud if the iron of the Van 
Renssellaer Company had become a just subject of claim in 
carrying on the work of constructing the railroad, it carries 
within the clause and meaning of the statute, and if it was 
still due to the iron company, it would seem that it was in
tended that it should be paid for, together with the labor, 
land damages, etc. But the Act does not, in terms, admit 
any indebtedness on the part of the Commonwealth for any 
sum, but says the governor is directed to draw his warrant 
upon the treasurer in favor of the claimants for the amounts 
thus allowed to an amount not exceeding one hundred and 
seventy-five thousand dollars.” But I see no authority in that 
statute to pay any more. That would give the Van Renssellaer 
Company a sum pro rata or in full of their claims, as the case 
might be, for the prices of their iron, if it had been furnished 
in carrying on the work of constructing the road. But if it 
had never been so furnished, and was a mere private matter 
between the company and Haupt, it is not included in 
the Act, nor have the Commonwealth anything to do 
with it.

But for reasons before stated, my belief is it was included 
in the Act and ought to be paid to the extent that the Legisla
ture were willing to assume the private debt of Haupt, in 
consideration that it was incurred in the business of the rail
road, although the Commonwealth had once paid for it 
already.



T h e  S m it h  M o r t g a g e .

In respect to the second class of claims, viz., those under 
the second mortgage, or that to the trustees, the question 
divides itself into several : 1st. Whether it is of any val
idity. 2d. If valid at all, what is the effect upon it of the 
change in the location of the road. 3d. What rights, if any, 
have the mortgagees therein to the mortgaged property held 
by the Commonwealth.

In the first place the mortgage, if valid at all, must he so 
at the common law, inasmuch as there is no special power 
given by law to the Troy & Greenfield Railroad to make it, 
and it does not come within the provisions of the Gen. Stat. 
chap. 63, sect. 120, corresponding in terms with the Act of 
1854, chap. 286 ; first, because of the time for which the 
bonds are to run ; and second, their amount greatly exceeded 
the amount of the capital paid in by the stockholders, since 
the bonds, it will be recollected, were to run for the term of 
thirty years, and their amount was $900,000.

Upon the question whether this mortgage is good and valid 
at common law, to convey the railroad property embraced 
within its location, with a right to exercise the franchise of 
using and operating the same, and charging and receiving a 
compensation therefor as public carriers of passengers and 
freight, if I  felt at liberty to follow my own convictions of 
what the rule of law ought to be, and will eventually be held 
to be, I  should confidently maintain that the making of such 
a mortgage was not a power delegated to the company by their 
Act of incorporation, and therefore that the mortgagees have 
no lien under it which they can enforce against the road spe
cifically, or against any of its fixed property.

Aside from the consideration that the purposes for which 
the railroad corporation was created, and authorized to take, 
hold and manage property appropriated for its use, seem to 
negative the idea of anything like a general power of aliena
tion of the property so held to third parties, either absolutely 
or conditionally, there are high authorities which seem fully 
to maintain the want of such a power as a settled rule of law. 
Thus in the case of Worcester v. Western Railroad, 4 Met. 
566, Shaw, C. J , ,  says : " I t  is true that the real and personal



property necessary to the establishment and management of 
the railroad is vested in the corporation, but it is in trust for 
the public. The company have not the general power of dis
posal incident to the absolute right of property. They are 
obliged to use it in a particular manner, and for the accomplish
ment of a well defined public object.” And it is because such 
works are properly public works that they are held to be exempt 
from taxation. I understand, moreover, that the doctrine that 
the proper road and the franchise of using and operating it, and 
taking toll and the like, is not the subject of alienation by 
mortgage, is sustained by the supreme court of New Hamp
shire, in Pierce v. Emery, 32 N. H ., Rep. 484, and by the 
supreme court of Ohio in the case of Columbus, Pigua & 
Indiana Railroad v. Coe, 10 Ohio, N. S. 372. And the Eng
lish cases to the same effect are collected in the opinion of 
Curtis, J ., in the case of Hall?;. Sullivan Railroad. Redfield 
on Railroads, 378, notes, and are thus referred to at this time 
by way of convenience.

There are cases, however, where the language of judges of 
the first respectability would lead to a contrary inference, 
though I  am not aware that the point has ever been delib
erately considered and settled by any court in favor of sus
taining such a mortgage unless it had been authorized or 
ratified by some legislative Act.

The case of Shaw v. Norfolk County Railroad, 5 Gray, 162, 
might perhaps be included in the cases favoring this idea, 
though the mortgage in that case had been ratified and con
firmed by the Act of the Legislature. Such was the case of 
Hall v. Trustees of Sullivan Railroad before cited, where the 
Legislature had confirmed the mortgage in question. And the 
same was true of the cases in Alabama, 11 Alab. Rep. 437 
and 28, Alab. R. 321.

But there are several cases cited by J . Redfield in his trea
tise on Railroads, 586-588, which seem to assume that such a 
mortgage would be valid. ' And I  might also refer to the case 
of Bank of Middlebury v. Edgerton, 30 Yerm. 182, as tend
ing in that direction.

If we recur to the Stat. 1854, c. 286 (Gen. Stat. c. 63, § 
120) to aid us in determining this question, I apprehend its 
provisions will be found so far equivocal in the construction



to be given to them, that they will avail us but little. In one 
point of view this statute may be regarded as intended to 
limit and regulate the exercise of an existing common law 
right of making such mortgages. In another it may be con
sidered as creating or giving a right to make such mortgages 
where and because no such right existed at common law. It 
may, at least, be assumed that no man could from the phrase
ology of that statute, confidently assume that a railroad 
mortgage is valid and effectual unless it complies with the 
conditions and limitations prescribed in that Act, which is not 
the case with the mortgage under consideration.

I  will not dwell upon the difficulties that meet one in giving 
practical effect to such mortgages, if the holders of them were 
to attempt to take possession of the property mortgaged, and 
to turn the same to profitable account, consistent with the 
public interests, because, if such a power does exist, it is to 
be presumed that the courts would, in some way, give effect 
to it by proper orders and decrees.
• Waiving, now, my own impressions and convictions, and 

assuming that this mortgage was originally valid and binding 
as such, the question arises, What part of the present road 
and property of the corporation does it cover and embrace, 
and what are the rights of the mortgagees under it in respect 
to the same?

It will be remembered that the facts before us show that the 
entire location of the railroad, as it existed when that mort
gage w7as made, has been changed and abandoned, except 
some few miles west of the mountain. I t might, therefore, 
be insisted that this was the only part of the road to which 
the mortsrasre can attach. But to that extent it would attach, 
if at all, for the full amount of the debt intended to be secured.

To the extent of these few miles the two mortgages of the 
State and the trustees coincide as to the property covered by 
them. But this being an essential part of one and an entire 
thing, viz., the railroad, including the tunnel, it would seem 
clear that if the second mortgage has any validity at all, its 
holders, as second mortgagees, have a right to redeem from 
the first, by paying all the claims properly secured thereby, 
and by so doing such second mortgagees, because subrogated 
to the place of the fii'st mortgagees, and might hold the



whole property until those having a right to redeem had 
paid and discharged the amount of the liens of both.

When we come to the question of the extent to which the 
first mortgagees may hold against the second, and the amount 
the latter would have to repay to the first mortgagees in order 
to redeem, I have no doubt they wrnuld have to pay all that 
shall have been expended upon the tunnel within the two 
millions, and my belief is that for reasons hereafter to be 
stated, the first mortgagees might also claim, as against the 
second, whatever sums they may have expended upon any 
part of the road, so far as the same constituted a part of the 
two millions of original loan.

As against the Troy & Greenfield Railroad, the Common
wealth as mortgagees may clearly hold the road, its franchise 
and other property to this extent. The Commonwealth may 
hold the property and complete the road, and receive its 
income and earnings, during the ten years mentioned in the 
Act, unless sooner redeemed, and their mortgage for all 
advances on account of this, would be good as against the 
Troy & Greenfield Railroad Company.

But the terms of the Act of 1862, c. 156, s. 7, under which 
this is to be done, limits the amount to which this expenditure 
may be made by the Commonwealth, to two millions of 
dollars.

When therefore we go beyond this sum and ask if the 
Commonwealth may advance money beyond the two millions 
for completing the road, and hold their lien good for the same 
under their several mortgages, the question presents itself in 
two lights : first, in respect to the rights of the second mort
gagees ; and second, in respect to those of the Troy & Green
field Railroad Company as mortgagors. I t is difficult to say 
that this power to advance moneys and hold a lien for the 
same is unlimited, or if limited at all, to know where to fix 
any other limits than the original two millions. That was the 
specific loan provided for in the first mortgage, and the 
specific purpose for which it was to be made was expressed 
in the deed, or, to enable the company to construct a tunnel and 
railroad through the Iloosac Mountain. Nothing was said in 
the terms of the deed of any other use or appropriation.

It was in this state of the title that the second mortmmoo  e



was made; and it was made subject expressly to the prior 
lien of the Commonwealth under a mortgage to secure the 
amount of an issue of two millions, etc., "to enable them (the 
Troy & Greenfield Railroad Co.) to construct the Hoosac 
Tunnel.” All beyond a lien to that extent was in terms con
veyed to the second mortgagees, " second only to that of the 
State for such two millions, etc.”

Had the deeds, upon their face, shown that the thing mort
gaged was an incomplete structure which would require the 
expenditure of other sums of money to make it available as 
property; as, for instance, an unfinished house or factory, 
etc., so described in the deed, it might imply, from the nature 
of the property, that the mortgagee might, if he had occa
sion to take possession of it for breach of condition, go on 
and expend moneys to complete it, and hold his lien upon the 
property for his reimbursement.

And a second mortgagee, in such a case, would have no 
other or better rights than the mortgagor. But the general 
rule of law is, that mortgagees in possession, though they 
may keep the property in repair, and charge for the expense 
of so doing, may not go on and make new structures and 
erections and charge the expense of the same to the estate, 
especially against a second mortgagee.

In the present case, nothing is said of the condition of any 
other part of the road but the tunnel itself, nor is any pro
vision made for expending money upon any part of it but the 
tunnel, nor are there any other or different powers given to 
the Commonwealth in this respect, from those of any ordinary 
mortgagee of such property, and so far as moneys were 
anticipated to be advanced and a lien held by the Common
wealth as expressed in the deed, it was limited to two millions, 
though the expense of keeping the property in repair if taken 
possession of, might be an additional charge incident to the 
same, and would form a lien on the property. If now we 
assume that the Commonwealth may hold their lien upon the 
entire road to the extent of two millions, whether expended 
upon the tunnel or other parts of the road itself, it becomes 
a grave question how far it can exceed this amount in the 
disbursements upon the road or tunnel, and hold a lien for



such excess which shall be prior and precedent to that of the 
second mortgage.

It is undoubtedly true, that when these mortgages were 
made, it was not anticipated that the Commonwealth should 
or would make any further advances than the two millions. 
And if such excess of expenditure could be made by the 
Commonwealth, simply as first mortgagees in possession, would 
it be at liberty to charge the amount to the property as against 
the second mortgagees, unless it was clearly for the interest 
of such second mortgagees that such expenditure should be 
made? Should it moreover be in the power of the Common
wealth as first mortgagee in possession, to go on and expend 
any sum it should think reasonable, and upon any part of the 
road it chose, and hold the entire property for such advances 
as against the second mortgagees, without their assent to the 
same being made? Might it not put the second mortgagees 
in a far more unfavorable position as to redeeming, than if 
such expenditure were limited to the two millions?

Suppose, for illustration, the road consisted of four sec
tions, and the company had borrowed of one man $50,000 to 
complete section No. 1, and had mortgaged to the lender the 
whole road, conditioned to expend the money on that section, 
and to repay the same at a fixed period. Suppose then, the 
company should borrow of another, $10,000, and should mort
gage section 2 to secure its repayment. Suppose then, the 
company were to fail, sections 3 and 4 being yet unfinished. 
Now, it might be that sections 1 and 2, if properly managed, 
might be worth $60,000, and the second mortgagee could 
afford to redeem the first by advancing the amount of the first 
mortgage. Whereas, if the first mortgagee might go on and 
complete sections 3 and 4 and charge the expense to the 
whole road, and postpone the second mortgagee till he had 
repaid all such advances as well as the $50,000, it is not 
difficult to see that the situation of the second mortgagee 
might be rendered thereby much more unfavorable than if the 
road had been suffered to come into his hands in its original 
state.

That is not, it is true, a parallel case to the present. But 
it is said that a much larger sum than two millions must be 
expended before the tunnel and road can be completed, and 
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it is certainly worth considering whether, if this is done, it 
would not be postponing the Commonwealth for such extra 
advances to the claim of the second mortgagees, if they are 
ready and willing to redeem the road when the two millions 
shall have been expended. This of course is presenting the 
question in its legal bearing, rather than in the light of what 
is probably to occur.

When I had written thus far, I  received from the Hon. 
Messrs. Bird and Homer certain specific questions which are 
herewith returned marked A, 1 to 10 inclusive, which I will 
proceed to consider separately, rather than to proceed as I 
was doing, in replying generally to the questions submitted 
to us ; and

To th & first and second I reply, that the substance of the 
transaction between the Commonwealth and the Troy & 
Greenfield Railroad Company was the advancement of two 
millions of dollars, and the securing them for so doing, on 
the part of the railroad, by a mortgage of their franchise, 
road, etc., rather than the mode of making their advances.

Of this the second mortgagees were cognizant, and took 
their mortgage expressly subject to the claim of the Common
wealth fo r  this amount. The mode of advancement, so far 
as time or particular instalments are concerned, I consider a 
matter of arrangement between the contracting parties ; nor 
do I believe the second mortgagees can make any valid objec
tion to the validity of the first mortgage on that account: 
provided, the money to be advanced goes to enhance the value 
of the property mortgaged, as provided in the terms of the 
loan.

I have already anticipated the third, in a measure, and will 
add that, if the Smith mortgage is valid at all, it is under and 
by virtue of the common lien, and that it would not embrace 
any property acquired after its execution, except such parts 
and articles as might be annexed as fixtures upon the property 
belonging to the company at the time of making the mortgage.

But, for the reasons already stated, I deem this an immate
rial question, since, if the mortgage is valid at all, the second 
mortgagees under it may redeem and come into the place of 
the Commonwealth as first mortgagees. But I repeat the 
second mortgagees can, in my judgment, only claim subject



to the first mortgagees for the entire sum, not exceeding two 
millions and interest, which they shall furnish to he expended 
upon the road as I have above stated. The fourth and fifth 
I have already answered as fully as I am able. So also with 
the sixth and sixth and a half.

In respect to the seventh, I have no doubt the Common
wealth are in legal and peaceable possession of the railroad 
property under their mortgage. But I do not understand 
that they are thereby going through any process of foreclos
ure. I know no way in which a mere entry upon and holding 
railway property under a mortgage operates as a foreclosure. 
The law on that subject in Massachusetts relates to land, and 
is local in its character. There is no provision, that I am 
aware of, for any process of foreclosures of railroad mort
gages in the statutes of this State. Chapter 63, § 128 of the 
General Statutes, seems to give the supreme court full equity 
powers in regard to railroad mortgages, and my belief is that 
the only way in which a railroad mortgage can be foreclosed, 
is by applying to the supreme court as a court of equity and 
obtaining a decree of foreclosure or sale of the road. In 
that case, the second mortgagees would properly be made 
parties to the proceedings, and would be bound by the 
decree.

The eighth I have already answered by saying, I do not 
think it can be done with entire safety, so long as the second 
mortgage exists as a cloud upon the title, for until our supreme 
court shall have passed upon and settled the question of the 
validity of such a mortgage, no man can positively affirm 
that it is of no validity, however strong his impressions upon 
the subject may be.

The ninth requires a fuller answer than (as I  perceive) I have 
heretofore given, although I have covered it in general terms. 
As against the corporation, I have no doubt the Common
wealth may hold the entire road to the full extent of two mill
ions, whether expended upon the tunnel or other parts of the 
road.

But in respect to the second mortgagees, if that mortgage 
is a valid one, the Commonwealth have acted with a full 
knowledge of its existence and its terms.

The money to be loaned by the Commonwealth under their



mortgage, was, as I have more than once said, for a specific 
purpose, to be expended for that purpose; viz., " for the pur
pose of enabling said company to construct a tunnel and rail
road under and through the Hoosac Mountain.”

The corporation then make the second mortgage to secure 
advance for $900,000, and make it subject to the prior lien 
of the first mortgage to the Commonwealth, " to secure to it 
the amount of an issue of two millions, etc., which said Com
monwealth is to issue to said corporation to enable them to 
construct the Hoosac Tunnel,” etc.

I t  was in terms subject only to the prior lien for money so 
to be used and expended that they took their second mortgage.

A portion of the money already advanced by the Common
wealth has been expended not only not upon the tunnel, but 
not upon the location of the railroad as it existed when the 
mortgages were made, and this has been done without any 
agency or express assent of the second mortgagees.

If  in fact such expenditure could be shown to be less 
beneficial to the second mortgagees than if it had been made 
upon the tunnel alone, I  am strongly inclined to believe that 
the first mortgagees could not hold the road as security for 
the sums expended outside of the tunnel, as against the second 
mortgagees, inasmuch as the first mortgagees themselves 
authorized and required this expenditure to be made.

But if such expenditure was in fact equally beneficial to 
the mortgaged property and to the second bondholders, as if 
expended upon the tunnel, it being towards the accomplishment 
of one entire enterprise, which, if redeemed, would go entire 
to the second mortgagees, and such expenditure moreover 
was a part only of the entire sum contemplated to be 
advanced, viz., the two millions, I am inclined to think the 
court would hold the clause, as to expending it upon the tun
nel, not as a condition upon which the mortgage was to avail 
as to such expenditure; being a part of the contemplated 
loan, it would be covered by the mortgages.

I am of the opinion therefore, that the second mortgagees, 
in order to redeem from the first mortgage, must pay all sums 
which have been or may be advanced and expended upon the 
road to the amount of the two millions loan.

If however, in order to have the first mortgage take prec-



edence of the second, the money advanced under it must as 
a condition precedent have been expended specifically upon 
the tunnel, that the second mortgagees might redeem, if at 
all, by paying only what shall have been actually expended 
upon the tunnel, up to the extent of the two millions.

To the tenth, I answer, I do not see how the holders of the 
Smith mortgage are affected by the arrangement made by the 
Commonwealth and the mortgagors, as to the possession or 
redemption, if made since the second mortgage was made 
and without their priority or consent. In reply to the three 
last clauses of the tenth, I have never known a railroad mort- 
o-ao,e foreclosed in Massachusetts. If  it were done, it would, 
of course, cut off all subsequent mortgages as well as the 
mortgagor’s right of redemption. But a second mortgagee 
could always come in and redeem from the first at any time 
before the foreclosure shall have taken effect. In that case, 
as already stated, the second mortgagee comes into the place 
instead of the first, with all his rights and liens under his 
mortgage, thereby holding the property as security for both 
his own and the first mortgage debt. A copy of a writ has 
been placed in my hands, which is hereto annexed, in favor 
of Mr. Bartlett, assignee, etc., against the Troy & Greenfield 
Railroad Company, dated in 1858, and though no copy of the 
officer’s return is annexed, I suppose an attachment has been 
made upon said writ upon the franchise of the corporation, 
and the question I suppose is if such attachment is an 
encumbrance or lien upon the property held in possession by 
the Commonwealth as mortgagee.

My own opinion is that it is not, and that the franchise of a 
railroad company is not the subject of attachment and sale 
under the Rev. Stats, chap. 68, ss. 25-31. In the first 
place, the provisions of that statute were adopted and in force 
long before railroads were ever heard of, and were intended to 
apply to a class of corporations of an altogether different 
character from railroads. They apply to such corporations 
as have gates, toll-houses, and rights to take toll from others 
for using the way belonging to the corporation, and not to be 
a vast system of transporting freight or passengers as common 
carriers, in their own cars, upon their own road and on then- 
own account, like the Western Railroad, for instance, extend-



ing for more than an hundred miles, having numerous and 
complicated connections with other similar works and enter
prises, and necessarily employing immense numbers of hands 
and in the use and operation of whose road all persons but 
the corporation are excluded by law. Nor do I see how the 
rights of the Commonwealth are in any way affected by this 
attachment.

It is also to be remembered that if any location of the 
road had been made in 1858 it was not located in its present 
position until 1860, though in my own view this is not a very 
important circumstance. In respect to the lien of the Con
necticut River Railroad for the freight of the iron lying upon 
the land and at the depot of that company, I should be of the 
opinion that such lien existed unless there was a subsisting 
contract between Haupt and the company whereby he was to 
have a credit for such freight. If he was to have such a 
credit it would, in my judgment, be a waiver of the right of 
lien on the part of the railroad company as against the vender 
of Haupt. In conclusion, although I have expressed a some
what confident opinion upon the validity of the Smith mort
gage, which, as it seems to me is the chief shade or difficulty 
with the title to the mortgage property, I do not consider the 
law upon the subject sufficiently well settled in this State, to 
render it safe or expedient, for the Commonwealth to advance 
any more money, unless confined strictly to the tunnel, until 
the question of conflicting title shall have been settled by the 
proper courts.

Of the propriety of commencing and carrying on judicial 
proceedings for settling the question of title arising especially 
out of this said mortgage, I canuot entertain a doubt. What 
these shall be, the attorney-general might speak more ad
visedly than I may be able to do. If it were not for the 
change in the Act of 1862, giving the railroad ten years in 
which to redeem, the Commonwealth might at once file a bill 
to foreclose, and by making the second mortgagees parties to 
the bill, obtain an opinion of the supreme court as to the 
validity of the title. I do not believe the supreme court 
would deem a question of property like this a proper one to 
answer, in compliance with the general power in the executive 
to propound questions of constitutional law to that court. It



would seem as if the provisions of the General Statutes, chap. 
134, s. 49, supplied the means of raising and testing the ques
tions at issue in this case. But as the form of proceedings is 
more properly within the province of the attorney-general, I 
content myself with a suggestion only upon the subject.

Very respectfully, etc.,

(Signed) EMORY WASHBURN.

Cambridge, June, 1863.
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Attorney General’s Office , Boston, )

7 Court Square, Feb. 3, 1874. S

H on. George B. Loring, P r e s id e n t o f  th e  S e n a te .

S ir I  have the honor to transmit herewith my reply to 
the questions propounded in the joint order of the two Houses, 
adopted on the 22d ult.

I am, very respectfully,
' Your obedient servant,

CHAS. R. TRAIN.

Under the provisions of chap. 226 of the Acts of 1854, the 
Troy & Greenfield Railroad Company executed a mortgage 
to the State, bearing date July 28, 1855. This was given as 
security for a proposed loan of the scrip of the State to the 
company to the amount of $2,000,000, to enable the company 
to construct a tunnel and railroad under and through the 
Idoosac Mountain. This mortgage, known as the first mort
gage, had the sanction of the Legislature, and its validity has 
never been denied.

On the 30th of July, 1855, a second mortgage was executed 
by the company to J . Y. C. Smith and others, trustees, to 
secure the payment of bonds of the corporation. The validity 
of this mortgage was denied, and subsequently, upon a bill in 
equity brought by the Commonwealth to test the question, 
the supreme judicial court decided the mortgage to be invalid,



and the bonds void. ( Vide Commonwealth v. Smith and 
. others, 10 Allen, 448.)

On the 6th of July, 1860, under the provisions of chap. 202 
of the Acts of that year, a second mortgage was executed by 
the company to the Commonwealth.

On the 5th of March, 1862, a third mortgage was executed 
by the company to the Commonwealth, of the value of which, 
as increasing the security of the Commonwealth, it is not nec
essary now to inquire. These are all the mortgages or liens 
ever created by the company, so far as I know; and since the 
decision of the supreme court upon the validity of the Smith 
mortgage, there are no parties, so far as I can ascertain, who 
have any claim upon the property of the company by way of 
lien, or otherwise, adverse to the State. Nor is there any 
party who claims, or could enforce a right of redemption from 
the Commonwealth, unless the company itself may do so.

By chap. 156 of the Acts of 1862, sect. 2, "the Troy & 
Greenfield R. R. Co. is hereby authorized to surrender to the 
State the property now mortgaged; but the right of redemp
tion shall not be barred until ten years have elapsed after said 
road and tunnel are completed and the same open for use. 
The said commissioners shall, immediately, in the name of the 
Commonwealth, take complete possession under the mortgages 
to the Commonwealth given by the Troy & Greenfield R. R. 
Co. of all property, rights and interests intended to be con
veyed by said mortgages, or either of them, and then shall, 
without unnecessary delay, cause the said railroad to be com
pleted and put into running order.” . . . .

Under the provision of this Act, the company surrendered 
its road and property to the Commonwealth on the 4th of 
September, 1862, and since that time the Commonwealth has 
been in possession under its several mortgages, with a title 
pronounced by the highest professional authority most un
questionable.

In January, 1863, the whole amount expended upon the 
road and tunnel was about $2,000,000. Of this sum, the 
State had advanced $953,695, exclusive of interest (vide Mes
sage of Governor Andrew, 1863, Sen. Doc. 93), and the com
pany the balance.

The State was in possession of a piece of property unfin- 
6



ished in every particular. Expenditures already incurred 
must be entirely lost, and the security of the State destroyed, 
except by the expenditures of sums of money largely in ad
vance of the amounts secured by the mortgages, and these 
expenditures, if made upon the road east of the Hoosac 
Mountain, without the completion of the tunnel, were of no 
value as security to the Commonwealth, or the corporation 
itself.

In June, 1863, and before the Commonwealth had entered 
upon an expenditure exceeding the $2,000,000 named in the 
first mortgage, His Excellency Gov. Andrew and the exec
utive council obtained the opinions of the Hon. Dwight Fos
ter, then attorney-general, Ex-Gov. Emory Washburn and 
the Hon. Isaac Redfield upon all the points which were at 
that time suggested by the executive department and the com
missioners under the Act of 1862, in which the rights and 
obligations, present and future, of the Commonwealth could 
be involved, and the future of the State in the completion of 
the road and tunnel were considered with the gravity, delibera
tion and ability due to the magnitude of the interests involved. 
These opinions, with the exception of that of Gov. Washburn, 
remain in the executive department.

In the very elaborate, learned and exhaustive opinion of 
Judge Redfield, he says :—

“ In regard to the right of the Commonwealth to finish the road 
and insist upon holding the prior claim upon it to the full extent of 
all their advances, perhaps nothing more need be said. Upon gen
eral principles such advances, made by a mortgagee in possession, 
by way of permanent erections, would not be a valid claim, even 
as against the mortgagor. But necessary repairs are a valid claim 
both against the mortgagor and subsequent encumbrances. And 
permanent erections, made by consent or acquiescence of the mort
gagor and of subsequent encumbrancers, or while they lie by and do 
not object to such erections being made, are also a valid prior claim 
upon the estate. And in one case, when the estate consisted of a 
building-lot, which was unproductive, a permanent building erected 
at the expense of $5,000, was held a valid claim on the part of the 
first mortgagee in possession. ( M o n tg o m e r y  v. C h a d iv ic k , 7 Clarke, 
(Iowa) Rep. 114.)

“ And in the present case I should expect a court of equity, if it 
made any decree in advance, to direct that unless subsequent claim-



ants removed the claim of the Commonwealth, in some short and 
reasonable time, to be fixed by the court, they be allowed to proceed 
and put the road in operation, and to hold a prior claim upon all 
the property, real and personal, for their expenditures in that be
half. And if that course were pursued by the Commonwealth, by 
giving notice to all subsequent claimants, without obtaining any 
previous order from the court for thus doing, and the subsequent 
claimants should afterwards succeed in establishing a right to re
deem the interest of the Commonwealth, I  should entertain no ques
tion they would be required by a court of equity to pay all sums 
which the Commonwealth had been compelled to advance in order 
to render the property productive.” (1 Redfield’s American Rail
way Cases, 575.)

For other authorities, see, also, 2 Story’s Eq., 11th ed., §§ 
235 and 236; 2 Washburn ou Real Prop., 3 ed., 210, and 
cases cited.

The elements of preexisting liens, and the Smith mortgage, 
which were so largely considered in the opinions of the emi
nent counsel in 1863, no longer embarrass the -case, and the 
only party with whom the State has now to deal, is the Troy 
& Greenfield Railroad Company.

The legislation by which the State became the mortgagee 
in possession was at the request, and with the consent, of the 
company.

The instruments by which the company and the contractors 
surrendered the road to the State contain a binding consent, 
either express or implied, that the Commonwealth may pro
ceed to finish and equip the entire road including the tunnel, 
and that the company only reserve the right to redeem within 
ten years after the road is completed and put in operation, by 
paying all sums advanced by the Commonwealth, and interest 
thereon, deducting the net earnings of the road.

The legislation since the State took possession of the road, 
is all based upon this expectation, and has been enacted with 
the full knowledge of the company, and without protest or 
objection on its part.

The expenditures by the Commonwealth, in completing and 
preserving the road and tunnel down to the date of the Shanly 
contract were largely made by a commission of which the 
Hon. Alvah Crocker, a director and president of the company,



was the head, so that the company has had actual notice of 
everything that has been done by the State, and has acquiesced 
and thus consented to every step, which has been taken by 
the State towards the completion of the road and tunnel, if 
any notice was necessary. The last return made by the com
pany is for the year ending November 30th, 1863, and the 
last meeting of the company was its annual meeting in 1865.

Under these circumstances, upon principle and authority, 
I am of the opinion, that if the Troy & Greenfield Railroad 
Company shall, upon the completion of the road and tunnel, 
establish a right to redeem, such redemption can only take 
place upon the repayment to the Commonwealth, of all sums 
necessarily and properly expended in completing, preserving 
and making productive the property.

CHAS. R. TRAIN.

A t t o r n e y -G e n e r a l ’s O f f i c e , February 3, 1874.



REDFIELD’S AMERICAN RAILWAY CASES.
VOL. I., pp. 575-607.

R ig h t  or C o m m o n w e a l t h  o f  M a s s a c h u s e t t s  t o  t a k e  
P o s se ssio n  o f  t h e  T e o y  &  G r e e n f i e l d  R a il w a y .

1. Possession of Commonwealth valid. Foreclosure in ten years after the road is fin
ished and in operation will result from the surrender.

(1.) This will not affect the interest under the Smith mortgage. That can only be 
foreclosed in a court of equity.

(2.) The term of redemption extended to the company will give the same term to 
intermediate encumbrancers.

2. The title of Commonwealth unquestionable to the extent of #2,000,000.
(1.) Ordinarily, mortgages for future advances only create lien as advances are 

made.
(2.) Here the Commonwealth was bound to make the advances, and the encum

brance was absolute to that extent in the first instance.
(3.) The Smith mortgage being made in terms subject to that of the Common

wealth, to the extent of #2,000,000, they can make no objection to that mort
gage, or to the right to advance #2,000,000 under it.

(4.) And the subsequent mortgages are an effectual confirmation of the title of the 
Commonwealth on the part of the company.

3. The matter stated more in detail.
(1.) The statute giving the power to mortgage the franchise to the Commonwealth, 

any change of location, and all after-acquired property pass, both as incidents 
of the main thing and by the terms of the statute.

(2.) The rule of law against executing a valid mortgage of future acquisitions has 
no application where the statute confers such a power.

(3.) It has been made a question how far the alteration or repeal of the Act of 1854 
may have postponed the mortgage of the Commonwealth.

(4.) The alterations seem to have been made at the instance of the company and 
the contractors, and for their relief, and will not therefore prejudice their 
rights.

(5.) But no subsequent mortgagee can insist upon the rights of a strict surety, and 
that the terms of the first mortgage shall remain.

(6.) He is not a surety for the debt secured by the prior mortgage, and cannot 
complain of any change in the securities, if the amount is not increased.

(7.) The form of the bond and mortgage is valid under general statutes.
(8.) It is expressly required, in that form, by the Act of 1854.

4. The subsequent mortgages to the Commonwealth convenient, but not indispen
sable.

5. The questions arising on the Smith mortgage are such that it is impossible to give
reliable advice in regard to them all.

(1.) It is important to inquire whether the bonds are valid or negotiable instru
ments.

(2.) Statute requires them to be payable in twenty years, and not to exceed cap
ital paid in.



(3.) This requirement is of binding obligation upon the company, in issuing these 
negotiable securities.

(4.) Railways may probably, without special authority for the purpose,'execute 
negotiable instruments, such as bills of exchange and promissory notes.

(5.) But the thing here provided for is the addition of funded capital, to the 
amount of the previous stock capital.

(6.) A limitation was therefore placed upon this power of making funded capital.
1. Should only be done for funding floating debt, and borrowing money for 

purposes authorized by law.
2. The funded capital thus created should not exceed stock capital in money.
3. The securities should not extend beyond twenty years, or bear interest 

over six per cent., or be in sums less than $100.
(7.) The powers of the company are thus clearly defined, and contain an implied 

denial of the power of raising funded capital in any other mode. The bonds 
are therefore u ltr a  v ires , and void, as to the company.

(8.) They are of no more force in the hands of bona f id e  purchasers. So held in 
England.

(9.) The defect of authority is apparent upon the face of the instruments, and he 
who takes the security of a corporation must look to its powers.

(10.) The bonds therefore void in the hands of every one.
6. It may be claimed that the mortgage should be upheld as a security for the debt 

of the contractors, without regard to the bonds.
(1.) The general rule is that the mortgage is security for the debt.
(2.) Contracts u l tr a  v ire s  are simply void, not illegal.
(3.) Courts not expected to extend the rule to this transaction.
(4.) Mortgage must probably perish with the bonds.
(5.) But if the mortgage should be upheld independently of the bonds, it will be 

merely for the benefit of the contractors.
(6.) English case favoring this construction.
(7.) Mortgage then solely under control of contractors.
(8.) Requisite in this view to inquire into the power of railway companies to exe

cute valid mortgages, without express legislative sanction.
(9.) English rule, and probably true one, that no such power exists.

(10.) But legislative sanction may be implied, or given after the deed.
(11.) And without this, a company having the power to take tolls, may create such 

a lien upon its property as to give a lien upon its tolls in equity, to be 
enforced through receiver.

(12.) This was the general opinion certainly at the date of this mortgage. More 
recently the tide sets somewhat against it.

(13.) At date of this mortgage, was probably some reason to say that the legisla
tion of this State did make the franchise of taking tolls by railway companies 
alienable for the security or payment of debts.
1. The statute allowing the franchise of any corporation'for taking toll to be 

attached on mesne process, and sold on execution, certainly treats this 
species of property as alienable for security or payment of debts.

2. But the provisions of the General Statutes as to railway mortgages still 
more strongly imply the general power to mortgage the franchise of 
taking tolls.

3. These provisions can only be made reasonable by being treated as limita
tions upon the general right of such corporations.

4. General course, to leave restrictions upon special Acts, to those Acts.
5. Probable that the general course of legislation in this State had made 

the roads, equipments, and franchises of railway companies alienable by 
these companies for the security of debts.

(14.) But if the courts should hold the mortgage operative only upon the per
sonal property, and that part of the road-bed and superstructure owned by 
the company at the date of the deed



(15.) This would give the second mortgagees the right to redeem the first 
mortgage, and the Commonwealth might be bound to treat it as a sub
sisting encumbrance, unless it is void upon the grounds above stated.

7. Brief statement of legal force of other liens.
(1.) Attachment of iron, as property of Haupt & Co., not valid.
(2.) Grounds of this opinion explained.
(3.) But the statute of 1862 may include this claim upon the iron.
(4.) But only to extent of appropriation, and upon full relinquishment.
(5.) Claim of Connecticut River Railway for freight of the iron comes within 

equity of statute of 1862, and probably should be paid to same extent as 
other claims. But the carrier’s lien has probably been waived.

(6.) Difficult to say how far provisions of statute of 1863 apply. Probably 
intended to apply.

8. (1.) The second mortgagees, if their mortgage is valid, may redeem the first
mortgage at any time before the foreclosure of their rights.

(2.) The consent of the contractors to the surrender of the road to the Com
monwealth would postpone any claim on their part, till after the whole 
sum necessary to be advanced in completing and equipping the road, 
whether beyond $2,000,000 or less.

(3.) Contractors bound by terms of their consent to same extent as company 
by surrender. Smith mortgage thus postponed to all claims on part of 
Commonwealth, to full extent of furnishing and equipping the road.

9. Validity of Mr. Bartlett’s attachment depended upon whether the franchise of a
railway company for taking tolls is assignable or alienable for the benefit 
of creditors.

10. Smith mortgage and Bartlett attachment possible clouds upon title of Common
wealth. Desirable to obtain opinion of supreme judicial court in regard 
to their validity.

(1.) Court would not probably regard this case as proper to be referred to 
them by executive or legislative department of the government.

(2.) But specific provisions of constitution on the subject reach this case, 
unless it is to be excepted on special grounds.

(3.) The importance of having these adversary rights determined will recom
mend the matter to the most favorable consideration of the court.

(4.) a n d  (5.) Application to the court in equity recommended.
(6.) Subsequent encumbrancers should be notified before expenditures made 

by the Commonwealth beyond the $2,000,000.
(7.) Permanent erections made by mortgagee in possession, not ordinarily 

valid charge.
(8.) Should the Commonwealth go forward and finish the road and put it in 

operation, and equity allow other parties to redeem, they would probably 
be required to repay all such expenditures.

(9.) But one case of railway mortgage foreclosure in this State.

O p i n i o n .

The following opinion in regard to the title of the Common
wealth to the property and franchises of the Troy & Greenfield 
Railroad Company, under the surrender thereof made by the 
corporation to the Commonwealth according to the statute of 
1862, chap. 156, as against the bondholders under the prior 
mortgage to Smith and others, having been substantially 
confirmed by the decision of the supreme judicial court of



Massachusetts,* is deemed of sufficient importance to be here 
presented to the profession.

* Commonwealth v . Smith, 10 Allen, 448. This was a bill in equity, seeking to 
impeach the validity of a mortgage made July 30, 1855, to the defendants, by the 
Troy & Greenfield Railroad Company, covering by its terms the franchise, railroad, 
and all other property of the corporation, then owned or thereafter to be acquired, to 
secure bonds to the amount of $900,000, to be issued to the contractor as part com
pensation for constructing the railroad, payable in thirty years from date. The 
mortgage recited the provisions of a contract for the construction of the railroad, 
dated December 30, 1854, to the effect that such bond should be given; and it was 
made subject to a prior mortgage to the Commonwealth, to secure state bonds to the 
amount of #2,000,000, which the Commonwealth were to issue, under the provisions 
of statute 1854, chap. 226.

The following facts were agreed: Since the execution of the mortgage to the defend
ants, the Commonwealth have received two other mortgages upon the railroad and 
franchises of the Troy & Greenfield Railroad Company, one of which was dated on 
July 6th, 1860, and the other on March 5th, 1862, and also surrender of all their prop
erty from the corporation subject to redemption under statute 1862, chap. 156. On 
the 4th of September, 1862, the Commonwealth took possession of the mortgaged 
premises in various towns, for breach of condition. The Commonwealth, under 
their mortgages, have, at various times, from October, 1858, to July, 1861, advanced 
to the Troy & Greenfield Railroad Company large sums of money, amounting 
in all to several hundred thousand dollars. The corporation, under their mort
gage to defendants, have, at various times, from August, 1855, to July, 1861, issued 
bonds to the amount, in all, of $600,000, payable in thirty years from date. All 
these bonds were issued in good faith, and are held by bona  f id e  holders, and the cor
poration have issued no other bonds than the above. Before advancing any money 
to the corporation, the Commonwealth had actual notice of the execution of the mort
gage to the defendants, and of the fact that a number of bonds had been issued under 
the same. The amount of capital stock of the corporation actually paid in December, 
1856, was $143,905.77.

B o a r , J., delivered the opinion of the court.
“ The question whether the mortgage made to the defendants by the Troy & Green

field Railroad Company is of any validity, requires the court to give a construction 
to the provisions of St. 1854, c. 286. To ascertain what the Legislature intended to 
authorize or prohibit by that statute, it will be expedient to consider first what were 
the powers of railway companies in relation to the issue of bonds, and the making of 
mortgages at common law, or before the statute was enacted. There seems to be no 
reason why a railroad corporation should not be considered as having power to make 
a bond for any purpose for which it may lawfully contract a debt, without any special 
stipulation to that effect, unless restrained by some restriction, express or implied, 
either in its charter or in some other legislative Act. A bond is merely an obligation 
under seal. A corporation, having the capacity to sue and be sued, the right to make 
contracts, under which it may incur debts, and the right to make and use a common 
seal, a contract under seal is not only within the scope of its powers, but was origin
ally the usual and peculiarly appropriate form of corporate agreement. The gen
eral power to dispose of and alienate its property is also incidental to every corporation 
not restrained in this respect by express legislation, or by ‘ the purposes for which it 
is created, and the nature of the duties and liabilities imposed by its charter.’ Tread
well v . Salisbury Manuf. Co., 7 Gray, 404.

“ But in the case of a railroad company, created for the express and sole purpose 
of constructing, owning and managing a railroad; authorized to take land for this 
purpose under the right of eminent domain; whose powers are to be exercised by 
officers expressly provided by statute; having public duties, the discharge of which 
is the chief motive of its creation; required to make returns to the Legislature; there



1. In regard to the possession of the Commonwealth under 
their mortgage, it is unquestionably regular and valid, and by

are certainly great, and in our opinion insuperable, objections to the doctrine that 
its franchise can be alienated, and its powers and privileges conferred upon another 
person or body, without authority other than that derived from the fact of its own 
incorporation. The franchise to be a corporation clearly cannot be transferred by 
any corporate body of its own will. Such a franchise is not in its nature transmissi
ble. The power to mortgage can only be coextensive with the power to alienate 
absolutely, because every mortgage may become an absolute conveyance by fore
closure. And, although the franchise to exist as a corporation is distinguishable 
from the franchises to be enjoyed and used by the corporation, after its creation, yet 
the transfer of the latter differs essentially from the mere alienation of ordinary cor
porate property. The right of a railroad company to continue in existence depends 
upon the due performance of its public duties. Having once established its road, if 
that and its powers of managing, using, and taking tolls or fares upon the same are 
alienated, its whole power to perform its most important functions is at an end. A 
manufacturing company may sell its mill and buy another, but a railroad company 
cannot at its pleasure alienate its railroad and procure another. The whole reason
ing of the court in Whittenton Mills v . Upton, 10 Gray, 582, in which it was held that 
a manufacturing company has no power to enter into a contract of partnership, ap
plies with much greater force to the transfer of its franchise by a railroad company.

“ No case has been cited in which the exercise of such a power has ever been ju
dicially sanctioned in this Commonwealth, where there was not legislative-authority 
for it; and the cases in which the Legislature has expressly conferred the power, or 
confirmed its exercise, furnish at once a strong implication that the power would 
not otherwise exist, and afford a solution of the allusion to railway mortgages which 
occurs in the statutes.

“ Coming, then, to the consideration of the Act of 18-54, we find it entitled, ‘ An Act 
to authorize railway companies to issue bonds.’ The first section recites the pur
poses for which a railroad corporation may issue bonds; namely, ‘ for the purpose of 
funding its floating debt, or for money which it may borrow for any purpose sanc
tioned by law. This is, on its face, merely permissive. But it presents this alterna
tive of construction. Either the corporation did not, in the opinion of the Legisla
ture, have the right to issue bonds, without the permission, in which case all the 
conditions and limitations attached to the privilege must beheld to qualify and de
fine the permission given; or, if the full right existed when the statute was passed, 
then it seems impossible to give any other sensible meaning to its provisions except 
to construe it as prescribing the conditions and limitations under which the power 
might thereafter be exercised. The question is, Did the Legislature intend that these 
companies should be authorized to issue bonds only in the mode and for the purposes 
authorized by the statute ? If that intention is apparent, it makes no difference 
whether the language is affirmative or negative. The same section, then, contains 
two provisions: first, that the issue of bonds shall be authorized by a majority of 
the stockholders, at a meeting called for that purpose; and secondly, that the amount 
of bonds issued shall not exceed the amount of capital actually paid in. The second 
section provides that such bonds may be issued in sums of not less than one hundred 
dollars each, payable at periods not exceeding twenty years from the date thereof, 
and at a rate of interest not exceeding six per centum per annum, payable annually 
or semi-annually. The language is still affirmative and permissive, but strictly limit
ing the nature and extent of the Act allowed The third section enacts that no rail
road corporation, having issued bonds under the provisions of the act, shall make or 
execute any mortgage upon its road, franchise, equipment or any of its property 
without including in and securing by said mortgage all such bonds previously issued, 
and all other pre-existing debts and liabilities of said corporation. This section 
certainly implies that a railroad corporation may mortgage its road and franchise 
under some circumstances, but gives no direct authority to make such a mortgage;
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the terms of the surrender an absolute foreclosure of the 
rights of the company will follow, unless they redeem, by

and it plainly prohibits any mortgage that does not conform to the rule imposed. 
The fourth and fifth sections provide securities for the correct issue of the bonds, and 
for making them binding on the corporation, though sold at less than par.

“ The court arc all of opinion that the statute was intended to prescribe the terms 
and conditions on which railroad corporations should henceforth be allowed to issue 
bonds, and that any bonds which have been issued since its passage, and which do not 
conform to those conditions, are made in violation of law, and are therefore void. 
We cannot suppose that the Legislature intended to pass an Act to make legal the 
issue of certain bonds which the corporation had full power to issue without such 
authority, and which would leave all other bonds of equal validity. It must be 
remembered that these corporations are bodies created for public purposes, that their 
charters are made subject to repeal or alteration at the pleasure of the Legislature, 
and that the Commonwealth has reserved full power to regulate and control their 
action by general or special laws. The language of the statute is in substance this:
‘ Such are the bonds which railroad corporations may henceforth issue.’ To declare 
that bonds may be issued on certain fixed conditions, is, in effect, to declare that they 
shall not be issued in any other manner.

“ That bonds issued in violation of a statute are void, was held in a recent case in 
the Queen’s Bench of England, Chambers v . Manchester & Milford Railway, 26 Law 
Ilep. 583. The prohibition in the statute, on which that case depended, was more 
direct, but the principle applicable to it is the same, and rests on strong foundations 
of justice and reason.

“ The bonds issued by the Troy & Greenfield Railroad Company, for securing which 
the mortgage held by the defendants as trustees was made, are payable at a period 
exceeding twenty years from their date, and were issued to an amount very largely in 
excess of the amount of capital stock paid in. The Legislature did not mean that 
such bonds should be made. Their illegality is apparent upon their face, and open 
equally to the knowledge of the party who issued and the party who received them.

“ The bonds being illegal, the mortgage to secure them is illegal also. It becomes 
unnecessary, therefore, to consider the questions which have been so largely and ably 
discussed in the argument, to what extent the power to make a mortgage of a*railroad 
has been recognized, or exists by implication under our statutes, and especially 
whether such a power has been conferred to any extent by the statute of 1854. But 
it may be well to observe, that the object of that statute seems to have been exclu
sively the regulation of the issue of bonds by railroad corporations, and that mort
gages are only mentioned incidentally, with reference to the future security of the 
bonds, and not with any view of defining or extending the general power of making 
mortgages. And further, we understand the bonds which are the subject of the 
statute to be only bonds for the payment of money constituting a funded debt of the 
company, and do not consider the opinion which we have expressed to have any 
application to bonds of a different character, and intended for other purposes, such as 
bonds to dissolve an attachment for the conveyance of land, or the like. Nor do we 
mean to decide that some of the provisions of the statute may not be merely directory.

“ We find no evidence that the Commonwealth has ever known or sanctioned the 
illegal and irregular issue of these bonds, either directly or by implication. Nor do 
we think that they fall within the class of cases in which it has been held, that a vio
lation of corporate powers cannot be taken advantage of collaterally. The second 
mortgage to the Commonwealth gives it a direct interest in the property; and not 
being expressly made subject to any prior encumbrance, gives the right to maintain 
and prove that the supposed conveyance to the defendants was illegal and void. The 
result to which the point decided leads is this : That the defendants, having no title 
which they can maintain against either of the mortgages to the Commonwealth, the 
plaintiffs have a plain, complete, and adequate remedy at law for any interference 
with the mortgaged property, and the bill must be dismissed.”



paying all expenditures on the part of the Commonwealth, 
within the term limited, ten years after the road is finished 
and in operation.

(1.) In regard to the effect of this surrender to the Com
monwealth upon any rights existing under the subsequent 
mortgage to Smith and others, I do not understand that it 
was taken with any such purpose, or that it was expected by 
any of the parties to have any such effect. If not so intended 
and understood by the parties, it would not have that effect. 
The general provisions of the statute in regard to foreclosure 
of mortgages upon any real estate, have no proper applica
tion to the foreclosure of mortgages upon railways. The 
only proper mode of foreclosing a railway mortgage, I 
should suppose, would be by bill in a court of equity, 
where the rights of all parties can be secured by proper 
orders.

(2.) I should regard the giving of ten years to the com
pany for redemption, after the completion of the road, as 
having the effect practically to extend the right of redemption 
on the part of subsequent encumbrancers for the same time. 
This may not be the strict legal effect of such a provision, 
but it comes very little short of that. But in any view of the 
right of a court of equity to require the second mortgagees 
to redeem from the Commonwealth at an earlier date than that 
fixed by contract between the Commonwealth and the mort
gagors, which I should seriously question, it is certain that 
the practice of that court is to give subsequent encumbrancers 
the election to redeem from prior encumbrancers after the 
rights of the mortgagors are effectually foreclosed, and I have 
no doubt it would be given in this case.

2. In regard to the title of the Commonwealth under its 
several mortgages, I have made very careful examination, 
and spent a good deal of time in turning the matter over in 
my mind so as to be able to see it in all its bearings; and it 
seems to me most unquestionable, to the extent of the 
$ 2 ,000 , 000 .

(1.) If this were an ordinary mortgage to secure future 
advances, it would be considered optional with either party 
whether to continue such advances ; and in such case the 
execution of a second mortgage will bind the property, the



same as the first, except as to advances made before that 
time.

(2.) Put here there was, undoubtedly, an expectation and 
desire in the minds of both the mortgagor and the second 
mortgagees, that the advances under the first mortgage should 
be continued to the full amount of §2,000,000. And the Com
monwealth was bound, by that imperfect obligation at least 
by which alone sovereign states are ever bound, to make the 
advances to the full extent of $2,000,000, provided the com
pany complied with the conditions of the Act of 1851, by 
which they were agreed to be made, or with such qualifica
tions of those conditions as -might be agreed upon between 
the Commonwealth and the company, and should not be detri
mental to other parties incidentally interested. This, there
fore, made the binding obligation of the first mortgage to the 
Commonwealth the same as if they had executed a bond to 
advance the whole of the $2,000,000 in scrip. It therefore 
became a binding encumbrance to that extent, provided the 
scrip was afterwards advanced, in such a manner as to be 
acceptable to the company, and not to increase the encum
brance above that sum. This has been often decided.*

(3.) And the fact that the Smith mortgage is made 
expressly subject to this mortgage, to the full amount of the 
$2,000,000, removes all objection on the grounds of any 
defect in the first mortgage or the amount of the advances to 
be made under it, so far as the Smith mortgage is concerned. 
So that, if the first mortgage had been executed without any 
proper authority on the part of the company, or had been 
defectively executed in point of form, it being declared a 
valid mortgage to the extent of $2,000,000 by the subse
quent mortgage, that would have made it so as to that mort
gage, f

(4.) And the subsequent confirmation of the first mortgage 
of the Commonwealth by the company, after all the important 
changes in location or in legislation were made, will render it 
valid as to the mortgagor also. So that nothing more need 
be said in regard to this first mortgage as a valid encum-

* Crane v . Doming, 7 Conn. 387; Maroney’s Appeal, 7 Amer. Law Reg. 169; Hoven 
v . Kerns, 2 Penn. St. 96 ; Parmentier v . Gillespie, 9 id. 86. 

t  Coe v. Columbus, P. & lnd. Railw., 10 Cliio, N. S. 372.



brance upon the property and franchises of the company to 
the full extent of the $2,000,000.

3. But it may be more satisfactory to state more in detail 
the grounds upon which I regard this mortgage as good to 
the full extent.

(1.) It was executed by vote of the stockholders, as I 
understand, in .full conformity with the Act of 1854, by which 
this state aid was first granted, and with the requirements of 
the General Statutes then in force. The statute then in force 
required railway mortgages to the Commonwealth to cover 
the road, franchise, and property of the company, which this 
does in terms, the word income being added in the deed, 
which will not vary the construction materially. The statute 
also provided that such mortgages shall, as to all future claims 
against the company, "operate to cover and bind any lands 
included in the location of the road, the title to which or the 
easement upon which shall be thereafter acquired, and any 
additions which shall be made thereafter to the road, by labor, 
materials, or otherwise” (enumerating every species of prop
erty, real and personal, which ordinarily attaches to a rail
way), "as fully as if the road had been completed, and all 
said property acquired and owned by the corporation at the 
time of the execution of the conveyance.” This seems to 
provide in terms for passing any different location which the 
company might afterwards adopt for the road. And it has 
been repeatedly held, that under a special authority for ex
ecuting such a mortgage, all future acquisitions of the com
pany will pass, both under the power, and as an incident to 
the principal thing conveyed. This was so decided in this 
State in express terms, and in a case where the mortgagees 
had not taken possession.* And the same principle was de- 
claredf in regard to accessions made to unfinished articles of 
manufacture mortgaged while in the process of being made. 
And in the United States supreme court the same rule has 
been applied to the mortgage of an unfinished railway, upon 
general principles, and without any statute giving the power 
to mortgage future acquisitions.]: And the same principle is 
maintained in England in the House of Lords.§ It seems to

* Howe v . Freeman, 14 Gray, 566. + Harding v . Coburn, 12 Met. 333.
X Pennock v . Coc, 23 How. (U. S.) 117. § Iiolroyd v. Marshall, 9 Jur. N. iS. 213.



me, therefore, that there can no longer be any question in 
regard to the title of the Commonwealth having been impaired 
by any change in the location of the road. If it came within 
the powers of the company in regard to the right of devia
tion, or was subsequently confirmed by the Legislature, it will 
pass under the mortgage ; and if the company did not acquire 
it iu one of these modes, it has not the protection of law for 
its continuance, and we need not spend time in regard to it.

(2.) The rule so often declared in this Commonwealth in 
regard to personal chattels, that they cannot pass by a deed 
executed before their grantor has acquired the possession of 
them, has no application to a railway structure, which is more 
like an unfinished building for manufacturing purposes, all 
future acquisitions to which, whether by fixtures or improve
ments, do pass under a prior mortgage, here and everywhere 
else. But if that rule should be held by the courts in this 
State to be binding as to the future acquired personal acces
sions of a railway mortgaged, which I should question, as it 
is in conflict with the rules of equity law in every other 
country where that law prevails, it could not affect a mort
gage of future accessions of personal estate, when the 
mortgage was executed in conformity with express powers 
conferred by statute for that purpose, as in this case. That 
was the very point decided in Howe v. Freeman, supra. And 
the same principle is recognized in Seymour v. C. & Niagara 
Falls Railway.*

(3.) But it has been made a question by some, how far the 
alterations in the terms of affording this state aid produced by 
subsequent legislation, and especially in diverting a portion 
of it from the Tunnel and applying it to the road, and in 
repealing some of the provisions of the Act of 1854, which, 
by the terms of the first mortgage, were to form the basis of 
the conditions upon which the scrip should be issued by the 
State and expended by the company, may have postponed the 
lien of the State to that of after encumbrancers.

(4.) This might seem to be a question of more difficulty, 
if it did not appear from the nature of those changes that 
they amounted to nothing more than a relinquishment from

* 25 Bari). 284, 309; Willink v . Morris Canal & Banking Co., 3 Green Ch. 402; Phil
lips v . Winslow, 18 B. Mon. 431; Pierce v . Emery, 32 N. H. 484.



time to time on the part of the Commonwealth of such con- . 
ditions in its favor as were likely to prove inconvenient to the 
company, or, what is the same thing, to the contractors to 
perform. And being so exclusively for their ease and advan
tage, and made at their instance, they could not affect the 
security of the Commonwealth, so far as these parties are 
concerned, if they were more fundamental than they are.

(5.) But in any view, I  do not apprehend they could 
imperil the security of the Commonwealth. So far as the 
company is concerned, they have all been assented to and 
confirmed by the subsequent mortgages. And as to inter
vening encumbrancers, I do not conceive that they stand in 
the situation of a surety in the strict sense of the term, so 
that he can insist upon the very terms of the contract remain
ing unchanged. That is true of a strict surety. But that is 
upon the ground that the surety is upon the identical con
tract with the principal debtor ; and if the creditor consents, 
by a valid contract, to change the first contract without the 
consent of the surety, he is released, because the creditor has 
relinquished the contract by which he was bound, and he is 
not obliged to perform any other, even though more favorable 
for his interests.

(6.) But that is not true of a subsequent mortgagee. He 
is not a surety to prior mortgagees. He is not a party to that 
contract, and is not obliged to perform it, unless the property 
is of more value than the prior encumbrances, and he wishes 
to apply the balance upon his own debt. He is then only a 
surety, conditionally, and at his own option. There is no 
privity of contract between successive mortgagees. The 
right of each successive mortgagee is subject to the burden 
imposed upon the estate by the prior mortgages, and there is 
a consequent duty imposed upon the prior mortgagees not to 
increase or essentially change the character of this burden. 
But even if this is done, without fraud, it will not defeat the 
entire security, but only to the amount of the increase or 
excess thus imposed. The cases are very numerous as to the 
right to change mortgage securities, without releasing the lien 
or encumbrance, as to subsequent encumbrancers. They will 
be found carefully digested in 2 Am. Law Reg. N. S. 1, 
where the rule was thus stated by me, before I knew of this



case : " TV here no actual release of the mortgage securities 
was intended, as between the parties, and no actual payment 
of the same has been made in the money of the debtor,” 
notwithstanding any change in the form and nature of the 
securities, the amount remaining the same, "the mortgage 
will still bo held a valid security.” * And I have no doubt 
that this proposition is fully sustained by the decided cases, 
and that it will reach changes of a much more radical char
acter than any which have occurred in the present case. The 
substance of the thing is, and always was, that the Com
monwealth had a prior claim to any other for two millions of 
dollars. There has been no essential change in the substance 
of the thing, and all mere changes in the form and nature of 
the securities are unimportant. This has been settled in 
England for almost a century, and for many years in all the 
leading American States. And of this, subsequent encum
brancers have no equitable right to complain, as long as the 
burden upon the encumbered estate is not increased.

(7.) The form of the condition of the first mortgage in this 
case differed somewhat from the provisions of the statute, in 
regard to railway mortgages executed to"the Commonwealth. 
This was given to secure the performance of the bond, which 
was conditioned to save the Commonwealth harmless for issu
ing the scrip, and to pay interest and principal as it fell due, 
and to expend the money, and in other respects to regulate 
their conduct according to the provisions of the statute of 
1854, according to the requirements of which the scrip was 
to be issued. This was in effect "to secure a loan or debt 
owing or to become duo from it to the Commonwealth.” It 
is certain it has proved so, and every one much acquainted 
with such transactions must have expected, at the time the 
mortgage was executed, that it would prove so. And this, I 
suppose, may fairly be regarded as the legal construction of 
the contract.

(8.) But whatever view any court might be inclined to take 
of this question, it is certain the mortgage is sufficiently 
legalized in this form by the statute of 1854, requiring it to 
be executed for this express purpose.

* Kinley i>. Hill, 4 Watts & Serg. 426.



4. In regard to the importance and value to he attached to 
the subsequent mortgages executed to the Commonwealth, 
little more, perhaps, need be said. The latest one does not 
seem to have been executed in pursuance with any vote of the 
stockholders, and if not, would not be a valid deed as to the 
corporation. The former one, although not indispensable to 
the title of the Commonwealth under the first mortgage, was 
certainly convenient for them to have, as saving all question 
and all controversy in regard to the validity of the first mort
gage, and the extent and validity of the advances made under 
it. The precise nature and extent of their operation, both as 
to the company and intervening encumbrancers, has been 
before pretty fully explained.

5. We now come to the question of the validity of the 
mortgage to Smith and others, for the benefit of the con
tractors. The questions arising in regard to this are so 
numerous and so difficult, and so wholly unsettled, at present, 
that I do not apprehend that any one can do much more than 
to suggest the questions likely to arise in regard to the matter 
and their probable solution, so as to enable the committee and 
the governor and council to act understandiugly in regard to 
possible as well as probable results.

(1.) In regard to the bonds, to secure the payment of which 
the mortgage was executed, it may be of considerable impor
tance to determine whether they are valid as negotiable in
struments, and so liable to be enforced against the company 
to the full extent of their nominal amount, without regard to 
the price for which they were sold in the market, or any other 
equities existing between the original parties, by which the 
nominal amount might be liable to large deductions or possible 
defeat. If these bonds are to be regarded as legally issued 
by the corporation, they are, I understand, in the usual form 
of such securities, and are strictly negotiable, so that they 
may be enforced against the company and all others having 
an interest in the property of the company of a later date 
than the mortgage by which these bonds are secured, if that 
deed is valid. This has been so repeatedly determined in 
this country that it is regarded as no longer open to question, 
notwithstanding the English decisions are the other way, hav
ing often held what they call railway debentures, which are 
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the same kind of security as our railway bonds, not negotia
ble. And chapter 53, § 6, of the General Statutes make 
such bonds negotiable in this Commonwealth.

(2 .) The statute of this Commonwealth, in regard to the 
issue of these railway bonds, required that they conform to 
certain provisions, among which are that they be payable at 
periods not exceeding twenty years from the date thereof, and 
to an amount not exceeding the capital stock actually paid in 
by the stockholders. And by this last expression I under
stand "paid in ” in money or its equivalent. Any other con
struction I should regard as an evasion and a fraud upon the 
law ; and that has been often so held by courts of the highest 
authority.

(3.) The bonds in this case were made payable thirty years 
from date, and were to an amount three or four times more 
than the amount of the capital ever bona fide paid in by the 
stockholders. The bonds did not, perhaps, in all respects 
conform to other provisions of the statute, but these are the 
most unquestionable departures, and the latter point is the 
most material of any one. They will therefore test the validity 
of the contracts as well as more. And if it is considered that 
these provisions of the statute contain a virtual prohibition 
against railway companies issuing this kind of contracts, 
without complying with these requirements, there can be no 
question that these bonds are in conflict with the most favora
ble construction which could be given by the words of the 
statute, with a view to uphold them. And I confess, it seems 
to me very obvious that such was the intention of the framers 
of this statute. It seems to me an idle and frivolous con
struction of the statute to suppose that nothing more was in
tended than to direct in what form and to what extent these 
securities might be issued by railway companies and at the 
same time to leave it altogether optional with them whether 
to comply with the directions or not, and without intending 
to make any discrimination between bonds issued in conform
ity with the requirements of the statute and those which 
were not, in regard to their validity. I can scarcely convince 
myself that the Legislature could have been induced, under- 
standingly, to adopt a statute of no more importance than this 
construction gives to this. I  must conclude, then, and for



myself have no question, that the proper construction of this 
statute is that it contains a virtual limitation of the powers of 
railway companies to those specific requirements, in issuing 
these negotiable bonds.

(4.) I am fully aware that it is possible to take another 
view of this question, and one which will uphold the validity 
of these thirty-year bonds, issued for many times more than 
the statute allowed. There is undoubtedly a general right 
in these business corporations, resulting from the express 
terms of their charters and the implied necessities of their 
organizations, to execute any contracts needful or necessary 
for carrying their powers into effect in the ordinary mode. 
And the express power to contract, with the implied power 
to execute such classes of contracts as are usual in similar 
business operations, will, no doubt, extend to the execution 
of contracts under seal, and contracts not under seal. In 
other words, railway corporations, as the business of construc
tion, equipment, operation, and repairs is now conducted, 
may perhaps execute bonds, bills of exchange, and promissory 
notes. But this has been very much contested in England, 
and the decisions in regard to what particular corporations 
may issue bills of exchange, have not marked out any very 
clear rule there, unless it be that prima facie such corpora
tions cannot issue negotiable securities, unless there is some 
provision to that effect in the charter of the company or in 
the general laws touching the matter, or unless the nature 
of their business, as defined in their charter and the gen
eral laws, is such as to indicate a necessity, or at all events 
an important convenience, in the use of such instruments. 
And this I think is the true rule upon the subject, and the 
one sustained by the weight of present authority, and which 
must ultimately prevail.

(5.) To apply this rule to the present case, it should be 
borne in mind that the general laws of the Commonwealth as 
to railway corporations, or any other corporations, are to be 
regarded as virtually forming a part of the charter of each com
pany, and the powers of the company are to be judged of as if 
the provisions of these general laws were specifically repeated 
in each particular charter. I could have no doubt then that 
the provision of the General Statutes in regard to these bonds,



if it had been found in the charter of this particular company, 
would convince every one that it was intended to fix the only 
mode of issuing these securities, and that the company would 
have no power to issue them in any other way, whatever 
might have been the power of the company in this respect 
without any special provision on the subject. But this 
is only another form of stating the effect of such general 
legislation. I t has been a thousand times decided, and every 
one understands, if he is at all experienced in the law of cor
porations, that the general laws of the State form the funda
mental or organic laws of all corporate life or action, and that 
their force is precisely the same as if they had been reenacted 
in the grant of each particular charter. And we might state 
here the reason why the Commonwealth might choose to make 
a special limitation upon the powers of corporations in regard 
to this species of grant or security. The transaction here 
contemplated, on the part of railway companies, is essentially 
different from that of issuing bills of exchange or promissory 
notes, or any other form of security which has reference to a 
single transaction or emergency. The thing here provided 
for, and which was made to apply to all railway corporations 
in the State, was the creation of funded capital, in addition 
to the ordinary stock capital, and which was expected to 
remain for such length of time as should be necessary for the 
exigencies of the company, and at the same time was not so 
long as permanently to change the character of the corpora
tion or the interests of the shareholders. This transaction 
was something very important to the fundamental character 
and powers of all railway companies in the State. And 
whatever views the Legislature might have entertained of the 
general powers of such corporations in regard to issuing bills 
of exchange and other negotiable securities, it was very 
natural that they should understand, as I have no doubt they 
did, that they would not, upon general principles, be regarded 
as clothed with the implied power to increase their capital at 
will in this mode.

(6.) A limitation was therefore very naturally and prop
erly placed upon this proceeding, and its true boundaries 
defined :—

1. In providing that it should only be done for the purpose



of funding their floating debt, and for borrowing money 
for purposes authorized by law.

2. That the entire fund thus added to the capital of the 
company should not exceed the capital stock actually paid in, 
or in other words, that the funded capital thus added should 
not exceed the actual working-stock capital of the company.

3. That the security representing this funded capital should 
not be in sums less than one hundred dollars, should not ex
tend the time of payment beyond twenty years, or bear a rate 
of interest above six per centum.

(7.) The powers of the company are thus clearly defined, 
and it seems to me that these provisions must be understood 
as containing an implied denial of the right or the power of 
this kind of corporations to issue this class of securities for 
any other purpose or in any other form. I must conclude, 
then, that the bonds in this case, not being issued in any 
essential particular, in conformity with the powers of the 
company granted for that purpose, are strictly ultra vires as 
to the company, and of no binding force.

(8.) But as these securities are of a negotiable character, 
and may very probably have gone into the market, and may 
now be in the hands of bona fide holders to an amount far 
beyond what the contractors had the right to use by the terms 
of the contract, it may be important to consider how far these 
securities can be held binding, either upon the company or 
upon prior encumbrancers, in the hands of bona fide purchas
ers. It is well settled in England, and, as it seems to me, 
upon satisfactory grounds, that even negotiable securities, 
issued by corporations beyond their powers, or ultra vires as 
it is called, can have no binding force in the hands of any one, 
however fairly obtained or fully paid for. I t is in effect the 
same as the negotiable security with the name of a natural 
person, which was forged, or subscribed by some person 
claiming to be his agent, but having in fact no such authority. 
Those who take even negotiable paper in the market, if not 
bound to inquire into its consideration, must look at the title 
of the person from whom they take it, and know that it was 
properly executed in the first instance, and that it has been 
regularly transferred. This has been expressly decided with 
reference to a bill of exchange issued in the name of a public



company, which had no power to issue such securities for that 
purpose when the defect of power appeared on the face of the 
bill, or was known to the party.*

(9.) In the present case, these securities may be in the 
hands of many persons not cognizant of the fact that they 
were issued for a purpose unauthorized by law. But on the 
face of the bonds it appears that they were issued for a term 
of years not authorized by the general powers of the company. 
And any person taking even negotiable securities upon the 
credit of any corporation which is a party to it, must, at his 
peril, learn the powers of the company, whether they depend 
upon its charter or the general laws of the Commonwealth, 
before he can be said to have exercised due caution in giving 
credit to the paper on the responsibility of the company, j-

(10.) I  conclude, therefore, without hesitation, that these 
bonds are void securities in the hands of all persons, both as 
against the company and prior encumbrancers. And this 
might seem to have effectually disposed of the Smith mort
gage, and upon grounds satisfactory to most minds, since, if 
the bonds were of no validity, the mortgage given for their 
security and payment could scarcely be more valid. I was at 
first myself inclined to adopt this view as entirely satisfactory, 
and I still believe that it is so. But I have deemed it proper 
to suggest another plausible view which has occurred to me 
as the only possible ground upon which an argument can be 
maintained in favor of the Smith mortgage security.

6. I t is not improbable that it may ultimately be claimed 
by the parties interested in this Smith mortgage, that it was 
intended more as a security for the debt of the contractors 
than for the bonds issued on that account, and that the mort
gage may be upheld as a security for the benefit of the con
tractors, without regard to the validity of the bonds. I t may, 
therefore, be prudent to examine the subject in this view.

(1.) It is certain that the substance of all mortgage secu
rities is the assurance of the payment of the debt, and that 
this will not ordinarily be affected by the particular form in 
which the securities were originally drawn, nor by any subse
quent change in the securities, so long as the debt remains 
unpaid, provided the debt be sufficiently identified in the deed.

* Balfour v . Ernest, 5 Jur. N. S. 439. f  Balfour v . Ernest, su p ra , JVillcs, J.



(2.) It is apparent that the courts have not treated con
tracts which have been attempted to he executed by corpora
tions, but which prove beyond their powers, or ultra vires, as 
tainted with any such illegality as attaches to contracts, the 
object and purpose of which involve legal turpitude, which 
includes all contracts whose basis or consideration rest upon 
that which is either malum in se or malum prohibitum; i. e., 
which is either in contravention of morality and decency in 
general, or against the requirements of any positive statute. 
This subject is extensively discussed in a late case in the New 
York Court of Appeals.* We might refer to a large num
ber of cases, English as well as American, where this subject 
has been lately discussed by the courts. The tendency 
everywhere now is not to regard the contracts of corporations 
which fail merely for want of power in the companies to exe
cute them, and which contain no intentional or inherent vice, 
as tainted with any such illegality as will defeat other con
tracts, merely because joined with such contracts as are ultra 
vires. And on this ground it may be claimed, perhaps, with 
some degree of plausibility, that the mortgage executed in 
connection with these bonds is not rendered invalid by their 
failure, provided it can be fairly construed as intended to 
secure the debt to the contractor as well as the bonds.

(3.) I should myself very much question whether the 
courts will ever be inclined to listen favorably to any such 
construction of this mortgage. For although the contract 
with, and the debt to, the contractors are sufficiently recited 
in the mortgage, it is not executed in the name of the con- 
tractors, or in terms to secure anything but the principal and 
interest of the bonds ; and it is certainly a very liberal con
struction to apply the security not only to the original debt 
for which the bonds were given in payment, but for the bene
fit of a party not named in the deed except incidentally, and 
as ultimate cestui que trust.

(4.) And I cannot convince myself that if these bonds 
were got up between the company and the contractors, as 
much in contravention of the true spirit and purpose of the 
statute, as I have already indicated that it seems to me they

* Bissell v . Mich. So. & N. Ind. Rail w., 22 N. Y. 258. So also in Parish v . Wheeler, 
id. 494.



were, the courts of the Commonwealth will extend to the 
mortgage any such favorable construction as will be required 
to uphold it. I should expect, if the courts construe that 
portion of the law as I do, that they will say that these par
ties were bound to understand that the whole scheme of these 
bonds and of the mortgage for their security, as a formal 
addition of funded capital to the regular stock capital of the 
company, can be regarded as nothing less than an attempt to 
evade the law and defraud the stockholders, if there were any 
bona fide such. If the courts take the view of the subject of 
the bonds which I do, they will most unquestionably say that 
the mortgage must perish with the bonds.

(5.) But if they should be induced to adopt the more 
favorable construction, and to uphold the mortgage as a 
security, in the names of the trustees, for the benefit of the 
contractors, it will stand the same as if it had been so 
expressed originally, and the bonds had never been issued. 
I t will then stand as a security to the contractors for that 
portion of the contract represented by the $900,000, as fast 
as the work progressed. In other words, this mortgage, if 
in other respects valid, will be construed as a security for 
such proportion of the $900,000 as the work already done by 
the contractors bears to the whole work.

(6.) There is one English case * where a somewhat similar 
construction was adopted in favor of the mortgage of a cor
poration. The statement of the case, in the language of the 
learned judge, Sir John Romilly, M. R., will show the anal
ogies to the present case. " The deed recites the execution 
of works by the plaintiffs, that a sum not exceeding £5,000 
was due from the company to the plaintiffs, and that bills of 
exchange were given for the £5,000 and the interest. Then 
it witnesses that the mortgage was given for securing the 
said principal and interest money at the maturity of the bills 
of exchange. I t is therefore in fact a mortgage to secure the 
payment of the £5,000 and interest, and not the bills of 
exchange. I t  is true, the proviso is, on payment of the bills 
of exchange as they fall due.” It turned out that the com
pany had no power to issue bills of exchange, and they were 
therefore void against the company, but this was not under-

* Scott v . Colburn, 5 Jur. N. S. 183.



stood by the mortgagees when they accepted the mortgage. 
The court held, that notwithstanding the bills were void as 
beino- ultra vires, the mortgage was a valid security for the 
debt due the mortgagees for the construction of the works of 
the company.

(7.) And in this view of the subject there will be nothing 
of a negotiable character belonging to the mortgage, but it 
will be solely under the control of the contractors, as much 
as if it had been executed in their names only. And the acts 
and deeds, or other contracts of the contractors, will qualify, 
control, or postpone this Smith mortgage, unless some other 
party has acquired an interest under it, and given notice of 
such interest to the company and to all holding prior liens 
upon the property, of which I  have not heard.

(8.) It will be requisite in this view to inquire into the 
right or power of railway companies to execute a valid mort
gage without legislative sanction expressly given for that 
purpose; and, if that power exists, to what extent.

(9.) In England, it seems well settled that a railway cor
poration, without legislative authority for that purpose, can
not enter into any contract of lease, mortgage, or sale, with 
any person, natural or corporate, which contemplates the 
transfer of the possession of their road, either presently or 
in any future contingency, contemplated and provided for in 
the contract. This, I think, is the true rule upon the subject, 
and the one which will be likely ultimately to extend every
where, so far as the principles of the common law of England 
governing corporations extend; and that is pretty generally 
throughout the United States.

(10.) But it is not, by this rule, indispensable that such 
legislative sanction should have been had in advance of the 
execution of the contract, or that it should be given in 
express terms. I t will be sufficient if given in confirmation 
of an existing contract, executed without any such authority, 
or if it be the result of reasonable implication, either from 
the course of legislation upon the general subject or from the 
special provisions of any particular statute.

(11.) And it has never been made a question anywhere 
that a railway company, like any other business corporation, 
might create a valid lien by way of mortgage upon its
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property, real and personal; and that where a corporation 
has the franchise of taking tolls, such mortgage might be so 
made as to create a prior lien upon such tolls, and all this 
might be done under the general powers of the corpoYatiou, 
and would be carried into effect by a court of equity, either 
through the officers and agents of the corporation by making 
them its receivers for that purpose, or else by the appoint
ment of other receivers. That seems to be recognized in the 
case of Shaw v. Norfolk County Railway,* the only case 
where this question has arisen in this Commonwealth. Mer
rick, J .,  there said: " I f  any question could ever have been 
supposed to exist in regard to the transfer of the franchise, 
there certainly could have been none concerning the convey
ance of the land and personal property.” And to give the 
conveyance of the property of the company any reasonable 
operation, it must be treated in equity as creating a lien upon 
the tolls or earnings of the company, to be secured by put
ting the works temporarily into the hands of a receiver, act
ing under the orders and control of a court of equity.

(12.) This, I think, was the general view held by the 
courts and profession in this country at the date of this mort
gage. And I am not prepared to say it is not sound, though 
attended with some difficulties and embarrassments in the 
detail. But in the period which has elapsed since that time, 
some of the American States have gone so far as to say that a 
railway company, without legislative authority, cannot create 
any valid lien upon its road-bed and superstructure, j  The 
tendency of recent decisions in this country is certainly in 
that direction, and I have rather thought it might ultimately 
prevail throughout the country, although not fully convinced 
of its soundness.

(13.) But it seems to me at the date of this mortgage, if 
its validity should ultimately be made to depend upon the 
power of railway companies in this Commonwealth to execute 
such contracts, that there was some good reason to consider 
that the existing statutes did virtually recognize such a power.

1. There has existed in this State for many years a statute,| 
by which the franchise of a turnpike or other company for the

* 5 Gray, 162. + Coe v . Columbus, P. & Ind. Railw., 10 Ohio Stat. 372.
j  General Statutes, c. 68, { 25.



taking of tolls and all the rights and privileges thereof shall 
be liable to attachment on mesne process ; and by other sec
tions, it is provided that the same may be sold on execution, 
and that the officer’s return of the sale shall transfer to the 
purchaser all the privileges and immunities which by law 
belonged to the corporation, so far as relates to the right of 
demanding tolls. I think it can scarcely be claimed that the 
class of corporations included under these provisions may not 
mortgage their property and franchises to the same extent to 
which they are made liable to attachment and sale on execu
tion. And although this provision may not include railway 
companies in terms, it certainly is not very obvious why any 
distinction should be made in this respect between turnpike 
and bridge corporations and railroads, since all the early rail
way charters in this State contained the express provision 
that any other company might run its carriages upon the road, 
by paying a specified or reasonable toll, to be fixed for that 
purpose. And the General Statutes, on the subject of rail
road corporations,* provided that each corporation may estab
lish, for its sole benefit, a toll upon all passengers or property 
conveyed or transported on its road ; so that railways are 
literally companies authorized to take toll, and it is not im
probable that the courts may regard this statute as making 
their franchises liable to levy of execution. If so, it would 
seem it must be subject to being mortgaged by the company 
to the same extent. I know that the statute already cited 
may be, not improperly, so construed as to limit its applica
tion to other companies authorized to take toll, in the same 
way turnpikes do, for the use of their road for the passage of 
carriages owned by the persons paying such toll, and thus be 
held not to include railways. This is not an unusual con
struction of statutes to limit the application of general words 
to kindred objects, as those ejusdem generis. And judging 
from the more common mode of construing statutes by the 
courts here, and the general impression of the profession in 
regard to the extent of the statute now in question, I should 
rather expect it to receive this limited application. But in 
any view, this statute must be regarded as dealing with this 
class of property in such a manner as to show that it is

Chapter 63, $ 112.



regarded as alienable for the security or payment of 
debts.

2. But I am still more confirmed in this view by another 
provision of the General Statutes on the subject of railroads. 
I t is provided * that when a railway company shall have 
issued bonds in the manner before pointed out, it shall not 
subsequently execute a mortgage upon its road, equipment, or 
franchise, or any of its property, real or personal, without 
including in and securing by such deed or mortgage all bonds 
previously issued and all preexisting debts and liabilities of 
the corporation. The latter section provides how the prop
erty shall be managed when any such mortgage is executed.

3. These provisions proceed, I think, upon the assumption 
that such a mortgage Inay be executed at any time, under the 
general powers of railway companies. It could only be made 
a reasonable provision by regarding it as a limitation upon the 
mode of exercising a power already existing in railway corpo
rations. I t would be absurd to suppose that it was intended 
to limit special powers thereafter to be obtained from the 
Legislature, either by special Act or in the charters of future 
corporations.

4. The uniform course of legislation undoubtedly is to leave 
restrictions upon powers which can only be obtained by special 
Act, to the discretion of the Legislature at the time of grant
ing them. This is the only reasonable or respectful course, 
and the only construction which I should expect the courts of 
this Commonwealth ultimately to adopt.

5. I  should therefore consider that the general course of 
legislation upon the subject in this Commonwealth had recog
nized the right of railway corporations to create mortgages 
upon their "roads, equipment, and franchises.”

(14.) But if the courts should hold, as very probably they 
may, that there is no general power to be implied from the 
legislation of the State for railway companies to mortgage 
their franchises of operating their roads and taking tolls, then 
the mortgage is good, at most, only as creating a lien upon the 
property. And if the courts of this Commonwealth should 
apply the rule upon this subject which they have hitherto 
manifested a very strong inclination to apply to all mortgages

* Gen. Stats, c. 63, §§ 123, 124.



of personal property, as between natural persons, the mort
gage could only operate upon the road-bed and its accessory 
fixtures, and such personal estate as the company had at the 
date of the deed. And as the location of almost the entire 
road has been changed since that time, the mortgage could 
only hold that portion of the road-bed which remained un
changed, with its accessory fixtures.

(15.) But even this may, if valid, and I  do not see but it 
must, entitle the parties interested under this mortgage to 
redeem the whole road, and hold it until they are reimbursed 
their own debt, with all sums paid by them to prior encum
brancers, so that the Commonwealth will have to treat this 
Smith mortgage as a valid subsisting encumbrance, either 
upon the road-bed, or else upon the whole structure, with all 
its accessories of real and personal estate, unless it is invalid 
upon the first ground suggested bjr me. And I am decidedly 
of opinion that it ought to be regarded as invalid upon that 
ground, and that it probably will be so regarded by the courts. 
But as the questions are entirely new, and have not been 
argued by counsel, I could not feel perfect confidence in such 
a conclusion.

7. In regard to what other liens or encumbrances exist on 
any of the property claimed by the Commonwealth under its 
mortgages, etc., I  may be very brief. I have not been in
formed of any which are claimed to exist, except the attach
ment upon the iron as the property of Haupt & Co., the 
contractors, and the attachment in favor of Mr. Bartlett.

(1.) The validity of the "attachments upon the iron will 
depend upon the question whether the title to the iron had 
vested in the railway company. I have spent less time upon 
this question from the view which I have taken of another 
question suggested by the Committee, which it will be per
ceived renders this of comparatively little consequence. But 
it seems to me that it must be considered that the title to the 
iron had sufficiently vested in the railway company for them 
to hold it as against the creditor of Haupt & Co.

(2.) For it cannot be doubted that the title had vested in 
Haupt & Co. The very attachment by the Renssellaer Iron 
Company, from whom the contractors purchased it as the 
property of Haupt & Co., would be an effectual waiver of any



claim they might have as vendors against Haupt & Co., on 
the ground of a lien for the price, and that the title still re
mained in them. And considering the title as having fully 
vested in the contractors, their negotiations •with the state 
engineer and the Commonwealth through him, must be re
garded as negotiations with the company for the purpose of 
acquiring the title, in order to secure the Commonwealth for 
the scrip to be advanced upon it. In this view, it seems im
possible to question that Haupt & Co. did sell and take pay 
for the iron, under the express agreement that the title should 
pass to the company in the present tense, and that they should 
accept the commodity in the place where it then lay deposited, 
upon the grounds of a neutral party. This being so, it would 
no longer be the property of Haupt & Co., and their attempt 
to hold it by virtue of these attachments against themselves 
would be not only illegal but fraudulent. It is true that the 
creditors would not be injured by any fraudulent acts of 
Haupt & Co., but they would be bound by their acts in trans
ferring the title, and accepting payment for it. I  should feel 
no doubt, then, that these attachments, if tested by judicial 
process, will prove of no validity as far as the property is 
concerned.

(3.) But I may here consider the question suggested by 
the committee, whether the Act of 1862* has not provided for 
the payment of these very claims and the discharge of these 
attachments, to the extent of the appropriation made for that 
purpose. From all the facts which have been made known 
to me, I  have not been able to give the statute any other con
struction than that it was intended to reach all claims, either 
against the company or the contractors, for labor, materials, 
or land damages, which had bona fide gone into the construc
tion of the road or its equipment, and which had not been 
paid for. This will then extend to this iron, after it is put 
into a position to go into the road. And upon dissolving the 
attachment, I suppose it will come into that position.

(4-.) But of course these claims cannot be paid except to 
the extent of the appropriation. And as the claims for land 
damages constitute a valid lien upon the roadway against the 
company and all encumbrancers, unless such lien has been



legally released, those claims will probably have to be paid 
in full, and the remaining claimants must be contented to 
receive such a dividend as the proportion which the whole 
appropriation bears to the whole amount of the claims will 
allow, and release the whole of their claims, which they will 
no doubt gladly consent to do. But this construction of the 
Act is only of the first impression, and with very imperfect 
knowledge of the minute details of the facts. But I  have 
seen or heard nothing which inclines me to doubt that it is 
correct. If so, it renders the validity of the attachment of 
no importance. But if the whole question turned upon the 
validity of the lien created by the attachment, I  should feel 
compelled to advise against its being so treated.

(5.) In regard to the claim of the Connecticut River Rail
way Company for freight upon this iron, I  could not advise 
very confidently, without learning the facts more minutely. 
But as the claim is small, and probably meritorious, it would 
very likely come within the equity of the other claims, and I 
suppose it has been allowed as such, and will be paid if the 
others are, and in the same proportion. There is no doubt 
of the lien of carriers of goods for the freight of those par
ticular goods, but not upon what remain undelivered for the 
general balance of freight accounts, without a contract to that 
effect. And an agreement to give credit for freight, or deliv
ery of the goods without its payment, will be regarded as a 
waiver of the lieu. My impression is, that if the facts are 
carefully sifted, there will prove to have been no lien upon 
this iron for the freight. The agents of the railroad seem to 
have consented to have Haupt & Co. treat it as not only deliv
ered to them, but to the company, for the benefit of the State, 
and to let it remain on their land for that purpose. And a 
portion of it was actually removed to the lands of the com
pany, and laid in places convenient for attaching it to the 
superstructure of their road. I should presume, under these 
circumstances, that, as against the company or the Common
wealth, the carrier’s lien would be regarded as waived. But 
it will probably be paid its proportion of the appropriation.

(6.) I cannot say how far the provisions of the Act of 18(53* 
were intended to apply to any liens upon this iron, by attach-



ment or otherwise. The provisions of this section are very 
general. I t might apply to all claims or encumbrances upon 
an}' portion of the road and its property. I  think it highly 
probable that the Legislature, both in 1863 and 1862, expected 
the liens upon this iron, whether real or pretended, to be paid 
or compromised by the commissioners, under the advice of 
the governor and council. This I  have said in answer to a 
special inquiry.

8. (1.) There is no doubt that the second mortgagees, if 
any such legally exist, may redeem the encumbrance in favor 
of the Commonwealth, at any time before their rights are 
absolutely foreclosed. From what has already been said, it 
will be obvious that I should have no great doubt they must, 
in that event, pay whatever had been paid by the Common
wealth, within the limit of two millions of dollars, and that 
up to this point the Commonwealth would be protected in 
expending money upon the road or Tunnel. And as this 
Smith mortgage can only be upheld for the benefit of the con
tractors on the most favorable view, and the Commonwealth 
have no knowledge of an assignment of that debt which might 
create an equity in other parties, the deed of the contractors, 
consenting to the surrender and postponing their claim until 
all the advances of the Commonwealth, whether made before 
or after, are paid, must be regarded as binding upon the 
second mortgagees, they being mere trustees for the benefit of 
the contractors.

(2.) In this view, and I  have no doubt of its soundness, 
the second mortgage, as a legal security to the contractors for 
any sum due them (and it is of no validity in any other light), 
seems to to be postponed, not only to all sums then advanced 
by the Commonwealth, but to all which should be thereafter 
advanced by them, and this would postpone the Smith mort
gage not only to the $2,000,000 secured by the first mort
gage, but to any sums which it was fairly to be presumed the 
Commonwealth might have to advance, judging from reason
able probability at the time the road was surrendered; and 
this would seem to extend to the completion of the road and 
Tunnel, since the deed of the contractors, consenting to the 
surrender, is made Avith reference to the surrender itself. And 
that instrument seems, by implication certainly, to contain a



binding consent on the part of the company that the Common
wealth may proceed to complete the entire road and Tunnel, 
and that the company only reserve the right to redeem within 
ten years after the road is completed, and put in operation, 
by paying, of course, all sums advanced by the Common
wealth, and interest thereon, deducting the net earnings of 
the road.

(3.) And if the company are thus bound by their surrender 
to allow the Commonwealth to go forward and complete their 
road, I do not see why the contractors, by their deed consent
ing to the surrender, are not bound to the same extent. And 
if so, I think it will dispose of the Smith mortgage in every 
view as an impediment in the way of the Commonwealth 
going forward, if they deem it expedient, and finishing the 
road and its equipment. I t is true the title of the Common
wealth will be only that of a mortgagee in possession, and 
they will always be liable to be called to account, either by 
the company or by the second mortgagees, if their title is of 
any validity, until those interests are foreclosed, which can
not, in the present juncture of affairs, well be effected until 
ten years after the road is completed. This is in response to 
special inquiries of the Committee.

9. In regard to the attachment in favor of Mr. Bartlett 
being valid as a lien upon the franchise of the corporation, 
which I  suppose was intended, though I have not the return 
of the officer, that will depend upon the question how far 
railways are to be regarded as coming within the statute 
already alluded to, and that depends in great part upon the 
same considerations which have been already commented upon. 
The existing statutes, in regard to creditors attaching on 
mesne process, and reaching on execution any interest in 
real estate, either equitable or legal, would enable, I should 
suppose, creditors to reach any property interest of railways 
which it would be in the power of such corporations to assign 
or transfer for the benefit of creditors. And whether the 
General Statutes of the Commonwealth, or those in regard to 
levying upon the franchises of corporations for taking tolls, 
should allow of creditors taking this interest in railway com
panies ; or they could assign or transfer this interest by way 
of mortgage or assignment for the benefit of creditors, or not,O  O  o  7
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the other franchises and responsibilities of the corporation, 
both public and private, still remain as before. This is so 
held in Commonwealth v. Tenth Mass. Turnpike Company.*

10. Considering, then, the mortgage in favor of Smith and 
others, and the attachment in favor of Mr. Bartlett, as possi
ble clouds upon the title of the Commonwealth in the nature 
of subsequent liens, and that is the most which can be said in 
their favor, the question arises, whether the opinion of the 
supreme judicial court should be invoked in regard to the 
questions involved. There is no doubt that would be exceed
ingly desirable if it can be readily obtained.

(1.) But I should not expect the courts would regard this 
transaction as coming within the range of those questions 
which the executive or legislative branches of the "overnment 
may properly refer to their determination, for the assistance 
of those departments in the proper discharge of their own 
duties. This is more in the nature of an ordinary question of 
adversary pecuniary interests than any question I have ever 
known to be determined by the court in that way.

(2.) In looking at the provisionj- of the constitution, by 
which it is provided that each branch of the Legislature, as 
well as the governor and council, shall have authority to re
quire the opinion of the supreme judicial court upon impor
tant questions of law and upon solemn occasions, there would 
seem to be no great doubt that the present case presents both 
of the contingencies, in which it is provided that the opinion 
of the justices of the supreme judicial court may be re
quired, unless there is something else in the case which it 
takes out of the class in which it is proper to proceed in that 
mode. These questions of law are more numerous and more 
important than will ordinarily occur in any one case ; and the 
occasion is more grave, so far as mere pecuniary interests 
are concerned, than commonly arises. And the enterprise 
involved embraces questions, in the opinion of many certainly, 
more serious than the mere pecuniary interests at stake.

(3.) These considerations will weigh very seriously with 
that tribunal, in inducing them to meet the emergency with 
reasonable disposition to relieve all embarrassments as far as 
in their power, in whatever form the questions are brought



before them. The section in the constitution referred to, 
unquestionably has primary reference to matters of public con
cern. But many such also involve private rights and interests 
to a very large extent. And the justices of the supreme 
judicial court have on many occasions responded to appli
cations for opinions from the executive and legislative depart
ments where questions of private right have been largely in
volved. This point, I  find, has been felt and discussed by the 
justices on former similar occasions, and opinions, neverthe
less, given with the protest that they were not to be regarded 
as binding upoii the private rights of persons involved.* 
Such an opinion, if not binding upon the parties, would fail 
to meet the emergency here.

(4.) How far the supreme judicial court, as a court of 
equit}', might be disposed to hear and determine these adver
sary rights and claims, with a view to enable the Common
wealth, as a mortgagee in possession, to go forward safely 
and expend money in the completion and equipment of the 
road, can only be determined on application. There are 
many circumstances peculiar to this case which might fairly 
be thought to have considerable weight in inducing the court 
to entertain such an application, at least to the extent of 
declaring that the Commonwealth bo allowed to go forward 
and finish the road and put the same in operation, and that 
for their advances for this purpose they should have the prior 
lien upon the road and equipment.

(5.) And there is great reason why the extent of all these 
adversary interests should be determined in advance, in order 
to enable all parties to act understanding^ in the matter. 
And there is one statutory provision which might seem to 
favor such a preliminary application to the court.f The Com
mittee, or the governor and council, will be able to judge of 
the propriety of instituting such an application. It seems to 
me so desirable to have these adversary rights determined 
now or soon, and that this case is so peculiar, that the court, 
if made fully to comprehend the importance of a preliminary 
decision, would be likely to listen to such an application. 
But of course such an opinion is rather based upon conjecture 
than knowledge.O

* 9 Cush. 604; 5 Met. 597. t  Gen. Stats, chap. 134, sect. 49.



(6.) Should the Commonwealth determine to proceed to 
any expenditure upon the road or Tunnel beyond the amount 
of two millions, without such a previous application to the 
court, it would certainly bo desirable to notify the trustees 
and contractors interested under the second mortgage of such 
purpose, and that, if the second mortgagees object to such a 
course under a claim of a prior lien to such expenditures, in 
the completion of the road and its equipment, they will be 
required to lift the encumbrance of the Commonwealth, or 
devise some method by which the road can be completed, or 
made available in its unfinished state; and that, in default of 
such action on the part of the second mortgagees, the Com
monwealth will proceed to finish and put the road in opera
tion, and insist upon their advances for that purpose being 
regarded as the first encumbrance upon the road. This should 
be done, if at all, in such a form as not to recognize the 
second mortgage as any valid encumbrance, but to save all 
questions of priority of right, in the event that it should be 
regarded as of any validity. And the same course might be 
pursued in regard tc the attachment, if that claim should be 
insisted upon. That will of course be subject to all the mort
gages, if it should be regarded as of any force.

(7.) In regard to the right of the Commonwealth to finish 
the road and insist upon holding the prior claim to it to the 
full extent of all their advances, perhaps nothing more need 
be said. Upon general principles such advances, made by a 
mortgagee in possession, by way of permanent erections, 
would not be a valid claim even as against the mortgagor. 
But necessary repairs are a valid claim both against the 
mortgagor and subsequent encumbrancers. And permanent 
erections made by consent or acquiescence of the mortgagor 
and subsequent encumbrancers, or while they lie by and do 
not object to such erections being made, are also a valid prior 
claim upon the estate. And in one case, where the estate 
consisted of a building-lot, which was unproductive, a dwell
ing-house, erected at a cost of $5,000, Avas held a valid claim 
on the part of the first mortgagee in possession.*

(8.) And in the present case, I should expect a court of 
equity, if it made an}̂  decree in advance, to direct that unless

* Montgomery v . Chadwick, 7 Clarke (Iowa), 114.



subsequent claimants removed the claim of tlic Common
wealth in some short and reasonable time, to be fixed by the 
court, they be allowed to proceed and put the road in opera
tion, and hold a prior claim upon all the property, real and 
personal, for their expenditures in that behalf. And if that 
course were pursued by the Commonwealth, by giving notice 
to all subsequent claimants, without obtaining any previous 
order from the court for thus doing, and subsequent claimants 
should afterwards succeed in establishing a right to redeem 
from the Commonwealth, I should entertain no question they 
would be required to pay all sums advanced by the Common
wealth in order to render the property productive.

(9.) I am not aware of any case in this State where the 
courts have decreed a foreclosure, except that of Shaw v. 
Norfolk County Railway,* and it does not very clearly appear, 
from the report of that case, how it was finally disposed of by 
the court. But the court did then decree a foreclosure, and 
it became absolute, unless it was redeemed by the company. 
It does not appear that there was more than one mortgage in 
that case.

* 5 Gray, 162; s. c. 16 Gray, 407, disposed of by the court entering a decree for the 
distribution of the earnings of the road, in the hands of the trustees, holding posses
sion of the road under the former decree.




