
SENATE No. 160.

In Senate, April 16, 1877.

The Committee on Harbors, to whom was referred the peti-
tion of N. H. Dumphe and others, praying for the restoration
of the navigability of Green Harbor, in the town of Marsh-
field, and the petition of N. H. Whiting and others, praying
for the repeal of the fourth section of chapter 303 of the Acts
of 1871, and for bridging or erecting a causeway over Green
Harbor River, submit the following—

By chapter 148 of the General Statutes, it is provided as
follows:

Section 1. When any meadow, swamp, marsh, beach, or other
lowland is held by several proprietors, and it is necessary or useful
to drain or flow the same, or remove obstructions in rivers or streams

id under the
provided.

Sect. 2. Such proprietors, or the greater part of them in inter-
est, may apply by petition to the superior court for the county where
the lands or any part of them lie, setting forth the proposed im-
provements and the reasons therefor; and the court shall cause
notice of the petition to be given in such manner as it may judge

ned in the petition, thatproper, to any pi
they may appear
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the court may appoint three, five, or seven suitable persons, as com-
missioners, who shall be sworn to the faithful discharge of their
duties, shall view the premises, notify parties concerned, hear them
as to the best manner of making the improvements, and prescribe
the measures to be adopted for that purpose.

Sect. 4. They shall, according to the tenor of the petition and
the order of court, cause dams or dikes to be erected on the prem-
ises at such places and in such manner as they shall direct; may
order the land to be flowed thereby for such periods of each year as
they shall deem most beneficial; and cause ditches to be opened on
the premises, and obstructions in any rivers or streams leading
therefrom to be removed ; and they shall meet from time to time as
may be necessary to cause the work to be completed according to
their directions.

lu 1871, Green Harbor marshes in Marshfield, containing
7 o

in all about 1,500 acres, were owned by a great number of
individuals, and were held in parcels of from one acre to sev-
enty-five, or more. Said marshes lie upon both sides of
Green Harbor River, and extend back from the mouth of said
river into the interior, between four and five miles, and are
from one-quarter of a mile to one mile in width.

The harbor into which the river empties itself lies near the
sea, behind a promontory on its north-east side, known as
Branches Island. The sea was accustomed to overflow these
marshes, during the higher courses of tides, from two to four
feet in depth. In 1871, some of the proprietors of these
marshes conceived the plan of shutting out the sea from
them, by means of a dike to be erected across said river,
with gates to let out the accumulation of fresh water, at low
tide, and by means thereof to drain said marshes and increase
their value for the purpose of agriculture.

The great extent of the marshes, and the multitude of own-
ers, seemed to the movers of this improvement to make it
necessary to ask for greater powers than chapter 148, above
referred to, conferred upon them. They sought also to ob-
struct a navigable stream, which could not be lawfully done
without legislative authority. Under chapter 148 they could
not proceed until they secured the petition of " the greater
part in interest of said marsh owners or proprietors.” This
was not practicable, and they therefore petitioned the Legisla-
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ture for leave to erect a dam or dike across said river, and to
authorize a less number of proprietors than " the greater part
in interest,” to petition for the appointment of commissioners.
In consequence of that petition, after numerous hearings be-
fore the committee of agriculture, at which the advocates of
the scheme urged the importance of the measure as an agri-
cultural improvement, and at which the persons interested in
the preservation of the harbor opposed the granting of the
prayer of the petitioners on the ground that the harbor would
become tilled up with sand from the sea, and so be practically
destroyed if a dam should be erected, which would shut out
the sea from so large an area, thereby depriving the harbor of
the benefit of the scour at each ebb-tide, the Legislature of
1871 passed chapter 303 of the Acts of that year, which is as
follows:

An Act for the improvement of Green Harbor Marsh in the Town of Marshfield,
and for other purposes.

Be it enacted, &c., as follows
Section 1. The proprietors of Green Harbor marsh, in the town

of Marshfield, are authorized to erect a dam and dikes across Green
Harbor River, at or near and not above Turkey Point, so called,
with one or more sluice-ways and gates, for the purpose of draining
Green Harbor marsh, and improving the same, and preventing flow-
age from the sea; said dam, dikes and improvements to be made
under the authority of commissioners to be appointed in the man-
ner provided in the one hundred and forty-eighth chapter of the
General Statutes, with all the powers and subject to all the duties
required or allowed by said chapter : provided , that not more than
twenty of the proprietors shall be required to petition the superior
court for the appointment of said commissioners ; and it shall be
the duty of said commissioners to construct fish-ways in said dam
if required, and in the manner required by the commissioners of fish-
eries of the Commonwealth, and to make return of the same to said
court; of all which proceedings said court shall have jurisdiction as
fully as if provided in said chapter.

Sect. 2. For the purpose of cultivating and improving said
marsh, maintaining said dam, and repairing the gates, sluice-ways
and other improvements, and the removal of any obstructions in
the channels of said marsh, which may thereafter accumulate, and
for conducting the fisheries at and about said dam which may have
been introduced by them, the said proprietors may manage their
affairs as proprietors of general fields, and as such shall have all
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the powers and be subject to all the duties and liabilities conferred
and imposed on the proprietors of general fields by the sixty-sev-
enth chapter of the General Statutes, and may include in their acts
the introduction and propagation of herring, alewives and other
fishes

Sect. 3. The county commissioners of the county of Plymouth,
in the execution of the powers granted them by chapter twenty-six
of the laws of the year eighteen hundred and seventy, shall have
authority to contract with the commissioners who ma3T be appointed
by the superior court, for the erection of a highway, bridge and
dam, without a draw, at the joint expense of the town of Marsh-
field and the county of Plymouth, and of said proprietors, or any
of them: provided

, however, that said dam, bridge and highway
whether located separately or together, shall be subject to the pro-
visions of section four, chapter one hundred and forty-nine of the
acts of the year eighteen hundred and sixty-six

Sect. 4. Should shoaling take place above the level of mean
low water in the channel of Green Harbor River, and its approaches
below the dam and dikes, in consequence of the construction of said
dam and dikes, said shoaling shall be removed by the proprietors of
Green Harbor marsh, under the direction and to the acceptance of
the board of harbor commissioners. And if the proprietors of said
marsh shall fail to remove said obstructions for six months after due
notice from said commissioners, then said commissioners shall cause
the obstructions to be removed at the expense of the proprietors of
said marsh, and said proprietors shall be liable to the Common-
wealth for the same in an action of contract and the non-joinder
of any party or parties defendant shall not defeat the same.

It will be seen that the Legislature, by that Act, gave
unusual privileges to the proprietors of the marshes, and
enabled a small minority of them in interest to compel all the
others to submit, and to contribute to the expenses of the
proposed enterprise.

They were also permitted to permanently obstruct a stream
which had been navigable for vessels of light draft from the

O O

earliest times.
It will be observed that great care was taken that the har-

bor should not be seriously injured.
It provided that said dam or dike should be erected at or

near Turkey Point, which is three-fourths of a mile above the
mouth of the harbor, and, by the fourth section, placed upon
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them the burden of keeping the harbor open to a certain
depth for all future time.

Under the provisions of this bill the dam, or dike, was
erected at the point indicated in the Act. Before the erection
of the dike, in 1871, the inner harbor was live hundred feet
wide at mean low water, and vessels drawing nine and a half
feet could swing with fifteen fathoms of cable without ground-o o

iug. At mean high tide the depth of water in the harbor was
twenty feet at least. Just at the mouth of the harbor, out-
side, was a sand-bar, which, at mean low water, was from
two and a half to three feet below the surface of the water.
The entrance to the harbor was, according to the evidence,
sufficiently wide to enable a vessel drawing eight feet of water
to beat in at four hours flood or two-thirds tide. At high tides
vessels drawing fourteen to fifte
said harbor in safety.

u feet of water could make

It was in evidence before the Committee, and satisfactorily
proved, that Green Harbor had been used as a harbor of ref-
uge for vessels in distress on many occasions, notwithstanding
it is not reckoned as such on the charts of the United States
Coast Survey. It was proved that, in numerous instances,
vessels have run into that harbor in stress of weather, and
have, with their cargoes and crews, been thereby saved, which
otherwise would have met certain destruction.

It also appeared that said harbor was used for local naviga-
tion to a considerable extent by fishermen engaged on that
coast, by packets, etc. It was also largely used by boats and
yachts used for pleasure by the summer residents

The harbor had attracted to it the people of the surrounding
country as a place for summer seaside residence, and about two
hundred cottages had been erected in close proximity to it.
This, in brief, was its condition before the dike was erected,
in 1871.

By the provisions of the fourth section of the Act of 1871,
above quoted, the pn
to be called upon to r
approaches in case e

ly liable
from said harbor and its

jove the level of
mean low water

It will be seen, therefore, that by that Act they were per-
mitted, by means of their dam, to till up the said harbor and
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the bar outside of it to the level of mean low water. This
was a great concession to the agricultural interest. It appears
to the Committee that any encroachment above that line ought
not to be permitted or tolerated, otherwise the utter destruc-
tion of the harbor must follow, and the purposes of the Leg-
islature of 1871, in their efforts to protect it, will be rendered
nugatory. As soon as the dike was completed, in 1872, and
the sea shut olf from the 1,412 acres of marsh said to be
above it, shoaling commenced in the harbor and its ap-
proaches from the sea. This result was foreseen and foretold
by those who opposed the construction of the dike. They
claimed, and the result demonstrates the truth of their posi-
tion, that the scour of this large body of water, in its outflow
to the sea, was indispensable to counteract the tendency of
the ocean in storms to deposit its sands at the mouth of the
harbor, and thereby All it up. In the summer of 1876, per-
sons interested in the preservation of the harbor, seeing the
sands in the harbor and on the bar high and dry at mean low
water, and the channel on the bar shrunk to a width of not
more than thirty feet, where formerly it was at least three
hundred feet, petitioned the harbor commissioners, as pro-
vided in the the fourth section of said Act, asking themto view
the premises and make such order as the facts seemed to war-
rant and justice to demand. The harbor commissioners, in
obedience to the prayer of said petitioners, examined the
locality in person, and caused surveys to be made. They gave
also a full hearing to all parties in interest.

In their report of January, 1877, they give the result at
which they arrived, and the action taken by them. By their
report, it appears that they took the United States Coast Sur-
vey of 1857 as their guide in ascertaining the changes which
have been produced by the dike. Upon this subject, they
say :

“At the time that the project of the dike was undertaken, no
survey of the bar and mouth of the river was made. As far as
could be observed, the Coast Survey map still represented the gen-
eral features of the topography, and no change decidedly detri-
mental to navigation had occurred.”
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They say, also

“No soundings are furnished by the topographical map of the
Coast Survey of 1857, and therefore the estimate that will first be
given of the total deposit, which has taken place in the interval
between the surveys, is only an approximation, but a safe one.”

It is believed in this respect that it is not an exaggeration.
They annex to their report two maps of the harbor, one as
it existed in 1857, and one as it appeared in their survey of
1876, to which reference is made. The Commissioners find
that the deposit in the "basin,” or harbor, since 1857, is 106,-
000 cubic yards; of which 23,000 cubic yards is above the
level of mean low water. They also say that the amount of
deposit on the bar since 1857 is 63,000 cubic yards. They
also reiterate a former opinion, that "what has occurred must
be mainly attributed to the dike.”

The harbor commissioners, having reached the conclusion
that the dike had caused shoaling in said harbor and its
approaches, above mean low water, on the thirteenth day of
September, 1876, issued their order, requiring said proprie-
tors to cause said shoaling to be removed, in conformity with
certain specifications annexed thereto.

As required by the Acts of 1871, chapter 303, section 4,
said order required said shoaling to be removed within six
months. Notwithstanding the plain provisions of the law,
the proprietors have refused and neglected to take any steps
to remove said shoaling, or to restore said harbor.

The Act of 1871 provided that in case of failure on the
part of the proprietors to remove such shoaling, the harbor
commissioners should cause the same to be done at the
expense of the State, the cost thereof to be recovered by
an action against the proprietors.

It appeared in evidence that of the 1,412 acres of marsh
above the dike, about 900 acres are now owned by persons
who had no interest in the marshes at the time the dike was
projected and built; that of this quantity about 500 acres are
owned by one person, and that most of the land sold had
been disposed of at very small prices, not exceeding five dol-
lars per acre above the assessments, and a large portion had
been sold for the sum required to pay the assessments made
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for the construction of the dike. These persons, and the few
original owners who have not parted with their land, appear
before the Committee as proprietors, to oppose any action
having reference to the preservation or restoration of the har-
bor. They now claim that it is impossible for them to com-
ply with the conditions of said Act, which requires them to
keep said harbor open; that, therefore, the section of law
making that requirement of them should be repealed, and
that they be permitted to enjoy the privilege and profit of
maintaining the said dike, free from all liability for injuries
inflicted upon persons to whom the harbor was of value, and
whose property and business is injured by its destruction.

It appears that during the last fifteen years, a largo in-
crease in the number of people resorting to Green Harbor
during the summer months had taken place, so that on some
days hundreds, and even thousands, of transient people were
there, living in houses or encamped in tents; that but for
the harbor the locality would have no advantage over any
other strip of mere sea-coast of equal extent. It also ap-
peared that, previous to the erection of this dike, a regular
business was carried on of fishing for fish and lobsters from
that harbor, of considerable amount; that when small boats
could go in or out at mean low water, it was safe to fish
from that place; but that since the bar was bare at low
water, it has become unsafe to rely upon getting in, if
caught out in rough weather, and that therefore the busi-
ness has declined materially, and if the dike is maintained,
must be wholly abandoned.

To meet this state of facts, the proprietors urged upon the
Committee the probable future value of the reclaimed marshes
stating it at almost fabulous prices, as well as the annual
income from them as compared with the smaller value of the
harbor.

Ar our Committee, however, do not feel it to bo consistent
with their duty to release them from a burden voluntarily

assumed by them, or to sacrifice the interests of one portion
of the people in order that another portion may be enriched.
The harbor was of value to the people inhabiting that shore
and to people frequenting it for health or pleasure. It
appears to the Committee that persons whose estates border
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upon it have a right to demand that their property shall be
protected, and that the undiminished flow of the sea by their
land may continue as in the past, and that there is no reason
why they should be sacrificed because their interests are
small.

In view of all the facts, your Committee are forced to the
following conclusions :

First. That the petition of the proprietors that the fourth
section of chapter 303 of the Acts of 1871 be repealed, as
well as the present establishment of a causeway or bridge
across the dike, is wholly inadmissible and ought not to be
granted, and that, therefore, they have leave to withdraw.
To grant the prayer of their petition would permit them,
while securing for themselves what they seem to think an
immense advantage, no less than the privilege of increasing
the value of 1,400 acres of marsh land from $25 an acre to
$3OO or $4OO in a few years, while they escape absolutely
from all liability for injuries inflicted upon all proprietors
below, and all the public who have a right to navigate that
harbor, either for business or pleasure.

Second. That they should be held to a compliance with
the law under which they have thus far proceeded.

Third. Or if they are unable, or for any reason they fail
to do so, that they should not be permitted to maintain their
dike.

Fourth. That if the remedy already provided for com-
pelling them to comply with the conditions upon which they
entered upon their experiment proves to be insufficient, that
other and adequate remedies to enforce such compliance
should be provided.

And the Committee being satisfied that said dike has
caused serious shoaling far above mean low-water mark,
which, if permitted to go on, must seriously impair, if not
wholly destroy, said harbor; that the proprietors, though
given the required notice, refuse and now declare their deter-
mination not to comply with the law; and that the present
remedy is wholly inadequate to compel compliance, present

2
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the following Bill, which is in harmony with the spirit and
intent of the Act of 1871, chapter 303.

Your Committee are not unaware that the subject is one of
great legal difficulty and embarrassment, requiring the best
of legal investigation and good judgment, and they submit
the Bill with diffidence, as possibly not covering the whole
ground of practical remedies. In the course of our investi-
gations, many points have arisen which have been debated on
both sides, and which are not free from doubt: Who are
liable as proprietors under the Act of 1871, chapter 303,—
those who were proprietors when the dike was petitioned for,
those who were proprietors when the dike was built, or those
who are proprietors now ? Which, all together, are equivalent
to the question, Whether or not the obligations imposed by
the Act follow with the ownership of the land?

If damages were, or are, sustained by proprietors below
the dike by the erection or maintenance of the dike, must
they seek their remedy against present or former proprietors ?

If the State does the work, may it hold a lien on the
marshes, or has it only a remedy against the proprietors? and
if so, whether present or former proprietors?

The following legal questions in point may properly be
investigated :

1. Was the grant of power made to the proprietors by the
Act of 1871, chapter 303, inviolable by the State, even if the
annexed conditions contained in section 4 are wholly repudi-
ated?

2. If the State undertook to provide a remedy against
filling up and the harbor which proves inadequate,
may she not provide a new and adequate remedy, even if it
makes the grant useless ?

3. Does this Bill, herewith reported, contain any pro-
vision in violation of the Constitution or the law, and if so,
what changes can be made therein to make it conform to both,
as well as secure the practical objects designed?

Fully impressed, as your Committee are, that the provi-
sions of this Bill are in harmony with the spirit and intent of
the Act of 1871, chapter 303, they recommend its adoption.
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They are, however, equally desirous that only constitutional
and legal measures should be adopted, however pressing the
emergency.

Feeling the importance of the measure, and recognizing
their own want of knowledge in matters of law, they respect-
fully recommend that the accompanying Bill, with their Re-
port, may be referred to the committee of the two Houses
acting as a joint committee on Revision of the Judicial Sys-
tem, who shall report upon the questions whether the same is
proper in its provisions and adequate to the end proposed,
with power to report such modifications and amendments as
may make the same conform to law and effectual in securing
the end sought to be accomplished.

JOHN S. SLEEPER.
HENRY B. HILL.
STEPHEN M. ALLEN.
ANDREW HALL.
WILLIAM ROBINSON.
S. S. SLEEPER.
FRANKLIN GRAY.
JAMES L. WALSH.
WM. MARCHANT.
RICHARD HOLLEY.
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In the Year One Thousand Eight Hundred and Seventy-Seven.

AN ACT
For the protection and restoration of Green Harbor,

in the Town of Marshfield.

Be it enacted hy the Senate and House of Repre-
sentatives, in General Court assembled, and hy the
authority of the same, as follows:

1 Sect. 1. The board of harbor commissioners
2 are hereby authorized and directed to cause the
3 obstructions and shoaling of Green Harbor in the
4 town of Marshfield to be removed at the expense
5 of the proprietors of the Green Harbor marshes,
6 said proprietors and marshes being liable to the
7 provisions and penalties, so far as applicable, of
8 the act for the improvement of Green Harbor
9 Marsh, shown in chapter three hundred and three

10 of the laws of eighteen hundred and seventy-one.

1 Sect. 2. Said board of harbor commissioners
2 may assess the amount of the expense incurred by
3 them for removing said obstructions mentioned
4 and provided for in section four of said act upon
5 the proprietors of said marshes, and for that pur-

tHommomucalti) of iflassadjusetts.
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6 pose, as well as for the collecting of the same and
7 doing all things necessary to accomplish the objects
8 of this act, may serve as commissioners, with all
9 the powers accorded the commissioners appointed

10 under said act of eighteen hundred and seventy-
-11 one, including authority to levy upon and sell said
12 marshes, if need be, in default of the payment of
13 the assessments laid thereon by said harbor com-
-14 missioners.




