
SENATE No. 162.

The Committee on Harbors, to whom was referred the
petition of the city of Boston for authority to fill the Roxbury
Canal, have considered the same and report the accompanying
Bill.

For the Committee,

JOHN S. SLEEPER.

In Senate, April 17, 1877.
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AN ACT
To enable the City of Boston to abate a Nuisance

existing therein, and for the Preservation of the
Public Health in said City and for other purposes.

Be it enacted by the Senate and House of Repre-
sentatives, in General Court assembled, and by the
authority of the same, as follows:

1 Sect. 1. The city of Boston may purchase or
2 otherwise take, for the purpose of abating the
3 nuisance now existing in and about the Eoxbury
4 Canal, so called, the land and easements, with the
5 Imildings and other fixtures thereon, situate and
(3 lying within the district hereinafter hounded and
7 described, to wit: commencing at the junction of
8 Harrison Avenue and the northerly line of East
9 Chester Park, and thence running by said northerly

10 line of East Chester Park produced in an easterly
11 direction across the said Eoxbury Canal to Swett
12 Street, thence by the northerly line of Swett Street
13 to Northampton Street, thence by the northerly
14 line of Northampton Street to Harrison Avenue,
15 and thence by the easterly line of Harrison Avenue

(Hommonujcaltt) of ittassacfjusette.
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16 to the’point of beginning. Said city shall within
17 sixty days from the time they shall take said lands
18 or easements, file in the office of the registry of
19 deeds for the county of Suffolk, a description of
20 the lands or easements so taken as certain as is
21 required in a common conveyance of lands, and a
22 statement that the same are taken pursuant to the
23 provisions of this act ; which said description and
24 statement shall be signed by the mayor of said
25 city, and the title to all lands and easements so
26 taken shall vest in the city of Boston, and if any
27 party whose lands or easement is taken, shall agree
28 with the said city upon the damage done to him
29 by the said taking, the same shall be paid to him
30 by the said city forthwith. And it shall be the
31 duty of the city of Boston forthwith to raise the
32 grade of said territory so purchased or taken, by
33 filling up the same, including that portion of the
34 Eoxbury Canal lying within the described district,
85 with good clean earth or gravel, and with refer-
-36 ence to a complete drainage thereof, so as to abate
37 the present nuisance, and to preserve the health of
38 the city.

1 Sect. 2. Any person entitled to any estate or
2 easement in any part of the land so taken may, at
3 any time within one year from the time when the
4 same shall be taken, as well in his own behalf
5 as in behalf of all other persons having estates
6 in the land or easements so taken, file a bill in
7 equity in the supreme judicial court in the county
8 of Suffolk, setting forth the taking of the com-
-9 plainant’s land or easement by the city of Boston,

10 and whether the complainant claims any and what
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11 damages against the city of Boston for said tak-
-12 ing, and against said city or any other corporation
13 or persons by reason of any and what wrongful
14 act or omission by their causing a diminution in
15 the value of his land or casement at the time of
1G said taking, and praying an assessment of dam-
-17 ages against the city of Boston for said taking,
18 and against such parties for said diminution.
19 And upon the filing of such a bill, said court
20 shall cause notice of the pendency of said bill to
21 be given to the parties named therein as defend-
-22 ants, according to the course of courts of equity.
23 And also public notice thereof to all persons in
24 whoso behalf such bill shall be filed, to appear
25 and become parties thereto if they shall see fit to
26 do so.
27 Said court shall prescribe how such public
28 notice shall be given, and what length of time
29 shall be allowed for appearing and becoming a
30 party to such suit. Any party failing so to
31 appear and to become a party within the time
32 prescribed by the court, shall be forever barred
33 from recovering any damages on account of such
34 taking. Each person so appearing and becoming
35 a party, shall file a written description of the land
36 in which he claims an estate, together Avith a plan
37 thereof, so as clearly to distinguish the same from
88 all other lands, and shall also declare Avhat estate
39 he claims therein. If he claims that the value of
40 said land or easement at the time of taking the
41 same was lessened by any unlawful act or omis-
-42 sion of the city of Boston, or any other corpora-
-43 tion or person, so that the value of the land or
44 easement in its condition when taken Avould not
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45 be a just compensation for all the estate and
46 rights of the party in and in reference to the
47 same, such party shall also state what such injury
48 is, and how and by whom the same had been or is
49 caused, and what right or title of the party is
50 violated.

1 Sect. 3. Upon the expiration of the time
2 allowed for appearance to the said bill, the said
3 court shall appoint three commissioners, who shall
4 receive such compensation as the said court shall
5 fix, to be paid by the city of Boston.

1 Sect. 4. It shall be the duty of the said com-
-2 missioners, after due notice, to hear each of the
3 said parties, including the city of Boston, and other
4 parties named as defendants, and to assess and
5 award the value at the time of the taking: of each
6 parcel of the said land and of any easement
7 claimed by any party so appearing which shall be
8 taken by said city, and the amount in gross, if
9 any, of damages done to such parcel of land or

10 such easement by reason of any unlawful act or
11 omission of the city of Boston, or any other party
12 dependent affecting its value at the time of taking.
13 And the said commissioners shall make, or cause
14 to be made, a survey of the lands of the eomplain-
-15 ants and other parties to such bill and of all other
16 lands adjacent and owned by other parties whose
17 rights may be affected in determining the lines of
18 such complainants’lands; and said commissioners
19 shall determine the boundary lines of all such lands
20 within said district, and report to the court the
21 boundaries established for each owner of such
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22 lands, with a plan of the several portions of lands,
23 within said district, showing the lines established
24 for each owner, which plan, after its approval,
25 shall, by order of the court, be recorded in the
26 registry of deeds for the county of Suffolk.

1 Sect. 5. Said commissioners or the major part
2 of them shall within three months after said hear-
-3 iug make report to the said court of their doings,
4 and, when requested by any party, of the evidence
5 touching any exception intended to be taken by
6 him.

1 Sect. 6. Any party aggrieved by any findings
2 or doings of said commissioners may apply for a
3 jury to revise the same by petition to the supreme
4 judicial court at the same term thereof at which said
5 commissioners shall make their report, and there-
6 upon said court shall order a trial by jury to be had
7 at the bar of the court in the same manner in which
8 trials are held in the superior court to assess the
9 damages for land taken for the laying out of high-

10 ways in the county of Suffolk. And any party
11 aggrieved by any ruling of law made by said com-
-12 missioners or by said court may except to said rul-
-13 iug and have the exception heard and determined
14 by the said court sitting in banc according to its
15 course as a court of equity.
16 The respective rights and remedies of persons
17 having different or separate interests or estates in
18 the same property, as to the disposition of the
19 damages awarded or agreed to under this act, and
20 the manner of assessing damages for taking such
21 property, shall be in all respects the same as they
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22 now are in the case of property taken for laying
23 out highways.

1 Sect. 7. When it shall be finally determined
2 what amount of damages any party is entitled to
3 recover against the city of Boston, or any other
4 party defendant, a separate decree shall be entered
5 accordingly, and execution t herefor shall be issued
6 without regard to the pendency of the claims of
7 any other party or parties.

1 Sect. 8. If any party shall elect a jury, he
2 shall recover his legal costs if the award of the
3 commissioners shall be altered in his favor: other-
-4 wise he shall be liable for the legal costs of the
5 other party or parties.

1 Sect. 9. Nothing in this act shall be construed
2 as exempting the city of Boston from any obliga-
-3 tion it would otherwise be under, to make com-
-4 pensation to the owners of land abutting on or
5 near to the territory described in the first section
6 of this act, for any injury it may do to such lands
7 in any acts of raising, filling or draining said
8 territory or any part thereof.

1 Sect. 10. Any estates taken by virtue of the
2 provisions of this act may be reconveyed by the
3 city to the owner or owner at the time of taking,
4 or their personal representatives, in lieu of the
5 damages hereinbefore provided for, on payment to
6 said city by them of their just and equitable pro-
-7 portions of the expenses incurred by said city in
8 raising, filling, grading and improving said terri-
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9 tory rendered necessary in the abatement of said
10 nuisance; provided the value of said property to
11 be reconveyed at the time of the completion of the
12 works is in excess of the value of the lands, ease-
-13 ments and damages at the time of the said taking,
14 and provided the owner thereof elects to accept
15 said reconveyance and tenders to the city the
16 amount of damages recovered by him and his just
17 proportion of expense of filling.

1 Sect. 11. Said court may make all orders and
2 decrees necessary to carry into effect the intent
3 of this act, and may, at its discretion, at any stage
4 of the proceedings, order a party to give security
5 for the payment of damages or costs.

1 Sect. 12. All legal costs which shall accrue in
2 the proceedings under this act, not otherwise pro-
-3 vided for, shall be paid as the said court shall
4 order.

1 Sect. 13. The city of Boston is hereby author-
-2 ized to lay railway tracks through any street or
3 streets of said city and across tide-water, and to
4 maintain them so long as it may be necessary, to
5 enable them to transport earth and other materials
6 to fill up the district aforesaid under the provisions
7 of this act.

1 Sect. 14. All lands or easements taken under
2 this act, otherwise than by purchase, shall be taken
3 within one year, and all filling and grading done
4 under this act shall be done within three years
5 from the passage thereof.
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1 Sect. 15. On and after the completion of the
2 work to be performed under this act, the sewers
3 or drains now discharging into said canal within
4 the limits of that portion thereof authorized to be
5 filled, shall be discharged elsewhere and shall not
6 thereafter be discharged into any part of said
7 canal.

1 Sect. IG. This act shall take effect upon its
2 passage.

2




