
SENATE No. 318.

The Committee on the Treasury, to whom was referred the
report of the Commissioners of the Sinking Fund of the
Norwich and Worcester Railroad Company, have considered
the same, and submit the following

By the report of said commissioners, it appears that said
sinking fund is mainly invested in United States registered
bonds, maturing in 1881, interest and principal payable in gold.
The amount invested in these bonds, at par, is $304,000.
But the premium upon them is such that if sold they would
realize at present rates about $430,000 in United States paper
money

The Massachusetts statute of 1854, chapter 134, which pro-
vides for the creation of this sinking fund, provides that at
the expiration of the term of twenty years (July 1, 1877),
"or sooner, if the amount of the sinking fund shall be suffi-
cient therefor,” it shall be applied to the payment of the state
loan of $400,000 to the Norwich and Worcester Railroad
Company.

The interest has been regularly paid by the Norwich and
Worcester Railroad Company upon the state loan, and the
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present amount of indebtedness from that company to the
Commonwealth on account of it, is the principal of the loan,
viz., $400,000.

Under the provisions of the statute above quoted, by which
the sinking fund is to be applied to pay the debt, if " suffi-
cient therefor,” though before July Ist, 1877, it becomes
necessary to determine whether it is now sufficient.

There is not in terms in the statute of 1854, chap. 134, nor
in any statute relating to this loan, any provision that the
principal or interest shall be paid by the Norwich and
Worcester Railroad Company to the Commonwealth in gold
or silver money ; nor is the scrip issued by the Commonwealth
for the purpose of creating this loan expressly payable in gold
or silver. But the State of Massachusetts, for the purpose of
preserving its honor and credit, has uniformly paid the interest
upon this, as well as upon all its other funded loans, in gold,
and proposes to pay the principal of this loan, as it has uni-
formly paid the principal of all its funded loans, in gold.
And this policy of the State was set forth in the statute of
1862, chap. 82, in which it is declared "that the interest and
principal of all scrip or bonds of the Commonwealth of Mas-
sachusetts which have been or may hereafter be issued, shall,
when due, be paid in gold or silver coin.”

Paying its own interest upon the scrip issued in aid of the
Norwich and Worcester Railroad Company in gold coin, the
Commonwealth claimed that the Norwich and Worcester Rail-
road Company should pay to the Commonwealth interest on
the state loan in gold coin; and this claim being refused by
the Norwich and Worcester Railroad Company, a suit was
brought bv the Commonwealth under a Resolve of the lemsla-o •/ O

turc, to recover the same. After the bringing of this suit, the
supremo court of the United States decided in the cases of
Bronson v. Rhodes, 7 Wallace’s Reports, 229, and Butler v.
Ilorwitz, same, 258, and others, that "the absence of any ex-
press stipulation as to description in contracts for payment in
money generally, warrants the inference of an understanding
between the parties that such contracts may be satisfied by
the tender of any lawful money,” and that such contracts may
be accordingly satisfied by United States paper money. As
it was believed that these decisions covered the entire ground
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embraced by the suit which had been brought as above stated,
a Resolve was passed by the last legislature directing the
attorney-general in his discretion to discontinue the suit
(Resolve of 1873, chap. 27), which was done.

Thus, based upon the decision of the highest federal court,
the legislature has admitted and determined that (notwith-
standing the Commonwealth chooses to pay its own obliga-
tions in gold) the debt of the Norwich and Worcester Rail-
road Company to the Commonwealth may be satisfied in
United States paper money. Indeed, the State could not do
otherwise than admit this position. The decisions of the
supreme court are the law of the land. This is also in ac-
cordance with the constant practice of the State in other
instances. Besides receiving payment of the interest upon
this loan in paper money, as before stated, the State, like all
other creditors, constantly receives the payment of ordinary
debts in paper money.

It follows, that, as the sinking fund amounts, in United
States paper money, to more than $400,000, it is now suffi-
cient to meet the state loan, and is therefore applicable to its
payment.

We therefore recommend the passage of the accompanying
Resolve.

It is the more important that, if proper, this application of
the sinking fund should be made, because, by the terms of
the lease of the Norwich and Worcester Railroad to the Bos-
ton, Hartford and Erie (now New York and New England)
Railroad Company, all payments into this sinking fund are
made by the lessees, but in case of a surplus beyond the
amount of the state loan, it is claimed that the same would
belong to the lessors. The Commonwealth itself is largely
interested as lessee, owning nearly one-fifth of the stock of
the New York and New England Railroad Company.

For the Committee

J. A. LANE.
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RESOLVE

Concerning the Sinking Fund of the Norwich and Worcester
Railroad Company, created by chapter one hundred and
thirty-four of the Acts of the year eighteen hundred and
fifty-four.

Resolved, That whereas the sinking fund created under the
acts of the year eighteen hundred and fifty-four, chapter one
hundred and thirty-four, has now amounted to a sum suffi-
cient to pay and satisfy the loan of the Commonwealth to the
Norwich and Worcester Railroad Company created by said act,
and by the act of the year eighteen hundred and thirty-seven,
chapter eighty-four, and the charges and costs in the manage-
ment of said fund, as provided in said first named act, and
said sinking fund is now applicable to the payment of said
loan, charges and costs, the treasurer of the Commonwealth
and the commissioners of said sinking fund are hereby
directed to cause said sinking fund to be applied to the pay-
ment and satisfaction of said loan, charges and costs, and to
pay over the balance, after the payment of said loan, charges
and costs, in full, to whomsoever said balance shall belong.
And upon the payment of said loan as aforesaid, the treasurer
of the Commonwealth is hereby authorized and directed, in
the name and on behalf of the Commonwealth, to discharge
and release to said Norwich and Worcester Railroad Company
the bond and mortgage heretofore given by said company to
the Commonwealth, and to deliver up and release to said
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company the four thousand shares of the capital stock of said
company held by the Commonwealth as security pursuant to
the acts of the year eighteen hundred and thirty-seven, chap-
ter eighty-four, and all other obligations, securities or claims,
if any, held by the Commonwealth for or on account of said
loan.




