
SENATE.... No. 148.

The Committee on the Judiciary, to whom was committed the
House “ Bill to legalize a certain marriage in this Common-
wealth, and for other purposes,” (House Doc. No. 110,) sub-
mit the following

This bill proposes to legalize, by section one, what was sup-
posed by the parties to have been a “ marriage solemnized be-
tween Erastus C. Alden and Isabel M. Clapp,” and thereby to
make them “ man and wife to all legal intents and purposes ;”

also, by section two, to “ dissolve the bonds of matrimony ”

now existing between the said Isabel and her lawful husband,
Stephen R. Clapp, Jr.

The second section is clearly unconstitutional. The legisla-
ture of this Commonwealth does not now, nor did it ever,
possess the power to hear and determine questions of divorce.
Previous to 1780 the law was, “that all controversies concern-
ing marriages and divorce should be heard and determined by
the governor and council.” [Slat. 4, W. 4* M. Anc. Chart. 243.

By the State Constitution it is declared that this jurisdiction
of the governor and council, in “ all cases of marriage and di-
vorce ” should continue “ until the legislature should, by law,
make other provision.” [Const., ch. 3, art. 5.
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In 1786, the legislature passed thefollowing Act:—■“ That all
questions of divorce and alimony shall be heard and tried by
the supreme judicial court, holden for the county where the
parties live, and that the decree of the same court shall be
final.” [Laws of Mass., ch. 31, sect. 7 ; passed March 16, 1786.

In 1792, the legislature passed “ a Resolve for dissolving the
bonds of matrimony ” between Daniel Chickering and Abigail
his wife. This Resolve was immediately vetoed by Governor
Hancock, on the sole ground of its unconstitutionality, in that
the supreme court, and not the legislature, had, by the consti-
tution, sole and exclusive jurisdiction of “ all questions of di-
vorce and alimony.” [l2 Senate Jour. 190-192.

In 1854, Judge Metcalf reaffirmed this opinion of Governor
Hancock, and, after reviewing the history of the law, declared
that the supreme court had ever since [1786] had exclusive ju-
risdiction of all questions of divorce and alimony. [Shannon
v. Shannon, 2 Gray, 285.

It is believed that no other attempt was ever made by the
legislature to take jurisdiction of a divorce case, with the single
exception of the Act of 1863, chap. 147. In this case the
papers on file throw no light on the circumstances of the parties
named in the Act, nor does there appear of record to have been
any question raised in any quarter as to either the expediency
or constitutionality of such legislation. Of the worthlessness of
this precedent then, when cited against the plain words of the
constitution, the opinion of Governor Hancock and the decision
of our supreme court, there can be no doubt.

If then, the second section of the bill is unconstitutional, and
Isabel M. Clapp is still the lawful wife of Stephen R. Clapp, Jr.,
is it expedient to pass the first section of the bill, which provides
for giving to Mrs. Clapp a second husband, her first husband
being still living and not divorced from her ? Believing that
there can be but one answer to this question, your Committee
do not intend to argue it before a Massachusetts Senate.

As to the parties named in the first section, it is but just to
state that upon the testimony before the Committee it appeared
that they had acted in entire good faith towards each other, and
with no knowledge or intention on their part of doing aught in
violation of the laws of the land ; that the facts alleged in the
petition appended to this Report were shown to be substantially
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true, and that ample testimony was produced of their good
character. Further than this your Committee did not inquire,
inasmuch as the whole case was evidently beyond the reach of
special legislation. While, therefore, we regret the unfortunate
mistake which has led these parties into a position of such ex-
ceeding embarrassment, we can have, as a Committee, but one
report to make, and that is, that the Bill ought not to pass.

For the Committee,

N. J. HOLDEN, Chairman.
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To the Honorable the Senate and House of Representatives in
General Court assembled.

Respectfully represents your petitioner, that he was united in
marriage to Isabel M. Clapp at Boston, on the twentieth day of
January, A. D. 1869, by Rev. John Merrick; that at the time
of said marriage he verily believed, as did also his now wife,
that there were no legal obstacles to the contraction and solem-
nizing said marriage, but since he has learned that a divorce ob-
tained by his said wife against a former husband was only from
bed and board, when she had been assured by both her counsel
and by an officer of the court that it was from the bonds of

husband had deserted her for
ihe is in ignorance of his present
d together as husband and wife
no remedy in any other court,

matrimony ; that her former
more than five years, and that s'
whereabouts ; that having livec
in good faith, and there being
he prays that an act may bo paf
riage or to confirm said divorce
matrimony.

I either to legalize said mar-
a divorce from the bonds of

ERASTUS C. ALDEN.

PETITION.
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AN ACT
To legalize a Certain Marriage in this Commonwealth

and for other purposes.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows:—

1 Sect. 1. The marriage solemnized between Eras-
-2 tus C. Alden and Isabel M. Clapp at Boston, January
3 twentieth, eighteen hundred and sixty-nine, is hereby
4 confirmed, and the parties declared to be man and
5 wife to all legal intents and purposes.

1 Sect. 2. The bonds of matrimony heretofore
2 existing between Isabel M. Clapp and Stephen R.
3 Clapp, junior, are hereby dissolved.

1 Sect. 3. This act shall take effect upon its pas-
-2 sage.

Ccimmomumltl] of iflassacljusctta.

In the Year One Thousand Eight Hundred and Seventy.

House of Representatives, February 26, 1870.
Passed to be engrossed.

Sent up for concurrence.
W. S. Robinson, Clerk.




