
ENATE No. 300.

On the question of Order on the proposition to amend the BUI in
addition to an Act concerning the manufacture and sale of
intoxicating liquors

,
by substituting therefor Ike House Bill in

relation to the fees of constables.

The point of order raised involves the consideration of a
ruling made last year which will be found in Senate Journal
of 1869, page 517.

The case ruled upon on that occasion was briefly this: A
committee had reported “ inexpedient to legislate ;

” a bill was
offered as a substitute for the report, the substitute was rejected,
the report accepted, and sent down for concurrence. The
House substituted the same bill which had been refused as a
substitute in the Senate lotidem verbis

,
and returned the same

to the Senate, whereupon the point of order was taken “ that a
measure substantially the same had once been rejected during
the present session of the Senate.” This point wms sustained
by the chair, and an appeal being taken, the President gave his
decision, as follows:

Commomoealtl) of iflaasodjusctts.
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“ That in the consideration of the report by the Senate a substi-
tute in precisely the same words had been proposed for the report
and rejected; consequently this bill was not admissible under rule
35 of the Senate rules and orders.”
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This ruling was sustained by the Senate by a vote of 20 to 6.
Of course such a decision if deliberately made and upon a

careful review of the whole subject is entitled to weight; the
record, however, seems to show that it was made without
deliberate consideration, and the Chair after much thought is
of the opinion that it should be reversed. It was made on a
construction of rule 35 of the Senate of last year which is in
the exact words of rule 38 of the present year.

“ Rule 38. When any measure shall be finally rejected, it shall
not be revived except by reconsideration, and no measure substan-
tially the same shall be introduced during the session; and this
Rule shall apply as well to measures originating in the House as to
those originating in the Senate.”

This rule is a Senate rule made to govern senators only.
The Senate alone has no power to make a rule which would
interfere with the rights of a coordinate branch of the govern-
ment. It would therefore seem to follow that the House hav-
ing a perfect right thus to substitute a bill, the incidents of the
bill attach to it, one of which is, that after passing the House
it shall be sent to the Senate for our action upon it.

The opposite construction would seem to lead to the infer-
ence that the acceptance of a report “ inexpedient ” on the
part of the Senate, would preclude any legislation-whatever, on
the subject-matter, and the sending of the report to the House
would be entirely unnecessai-y, for under such a construction
all that the House could do, would be to concur, since non-
concurrence and the substitution of a bill would be ineffectual.

That the Senate can make any rule which would so interfere
with the plain rights of the House, seems to the Chair to be
untenable.

The phraseology of the rule, “When any measure shall be
finally rejected,” must be construed to apply solely to such
measures as the Senate has power finally to reject, and cannot
of course apply to amendments which may be offered at any
stage of a bill, even if rejected at a prior stage ; nor has it ever
been denied that an amendment rejected by the Senate may be
adopted by the House and sent up for concurrence. A substi-
tute is nothing but an amendment, differing only from an ordi-
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nary amendment in this, that it is by uniform practice of both
branches, capable of amendment in the second degree, and by
the rules of the Senate, though not by those of the House, re-
quiring three several readings. To propose a substitute, is
therefore only to propose an amendment, and it never becomes
a “ measure ” till it is adopted.

The error of the ruling of last year seems to the Chair to be
this, in supposing that a proposed substitute is a “ measure,”
whereas, it is no more a “ measure ” than any other proposed
amendment.

The rule under consideration being made by the Senate, and
applicable to the Senate alone, must mean that no senator shall
introduce a second time a measure that is a bill or resolve, and
some kind of orders which has been once and finally rejected
by the Senate, whether that measure is a Senate measure, or
one that has been sent to us by the House.

Upon this construction alone it seems to the Chair, can the
rights of both branches be preserved.

The principles here laid down, if applied to the case before
us, are strengthened by the circumstances attending it.

It will be remembered that the bill now before us—“ Bill in
relation to the fees of constables,” was moved as a substitute to
the “ Bill concerning the manufacture and sale of intoxicating
liquors,” and was rejected. The question decided by that rejec-
tion was not the merits of the bill itself, but the substitution of
it for another then under consideration, and that, namely, the
question of substitution, was the only matter rejected, leaving
the bill then before the Senate for its further consideration, and
the rejected substitute like any other rejected amendment to be
offered or not like any other amendment at any proper time,
and in no way affecting the right of the House to send it as an
independent measure to be received and treated by us as such.

Any other interpretation of the rule would pm it in the
power of a single senator to defeat any bill which might be
pending in either branch or in committee, and to which he was
opposed, by offering it as a substitute for any other bill which
he had reason to believe the Senate was desirous of passing,
and so compelling the Senate to choose between two bills, both
of which it might be desirous of passing.
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The Chair has discussed this question at some length believ-
ing that an important matter of practice is involved in its
proper determination.

He therefore rules that the point of order is not well taken,
and that the “ Bill in relation to the fees of constables is prop-
erly before the Senate ” for its consideration.


