
SENATE.... No. 302.

Attorney-General’s Office Boston, May 25, 1868.

To the Honorable Speaker of the House of Representatives.

Sir:—By Statutes 1867, chapter 324, authorizing the city of
Boston to lay out a street or streets over certain tide-waters
between certain wharves therein mentioned, it was made the duty
of the Attorney-General to examine into the right and title of the
Commonwealth in all lands and flats which would lie within
and be cut off from the harbor by the building of such street or
streets, and report his opinion thereupon to the next legisla-
ture.

In compliance with the duty thus imposed upon me, I beg
leave to submit the following opinion.

Under the well-known Colony ordinance of 1647, the propri-
etors of uplands bordering upon the sea became the owners of
the adjoining flats, (subject to certain limitations which arc
immaterial to this inquiry,) to low-water mark, if that was
within-one hundred rods from the high-water mark at ordinary
tides ; or, if the low-water mark was not within that distance,
then the proprietors of the uplands became the owners of the
flats for one hundred rods towards the sea. This ordinance
has been the subject of numerous judicial decisions, so that the
general character of titles held under it is now well established.
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(Commonwealth vs. Alger, 7 Cush. 53. Wonson vs. Wonson,
14 Allen, 82, not yet published.)

The Commonwealth owns no upland bordering upon the sea
and contiguous to the contemplated street, and therefore it
retains no title to the flats above low-water mark and within
one hundred rods from the original ordinary high-water mark.

The question remains, whether any of the lands or flats,
which would be within the outer line of the contemplated street
or streets, are outside of the original low-water mark, or are
outside of one hundred rods from the original high-water mark.

It is quite impracticable to ascertain with absolute certainty
where the original high-water mark in that part of Boston
Harbor was. The flats began to be filled up at a very early date,
and no monuments or plans are now known to exist which
show with precision these original lines. But in a legal con-
troversy arising some years ago between individuals, Mr. George
R. Baldwin was appointed, by the supreme judicial court, with
the consent of the parties, to make a survey of the cove, and
lay down, according to the best evidence to be obtained, the
ancient lines of high and low water, and the course of the shore,
and all the other local facts tending to throw light upon the
titles then in dispute. This was done with great labor and
research; and, in February, 1846, Mr. Baldwin submitted a
plan, showing the results of his investigations, and covering the
precise localities involved in the present inquiry. This plan
was accepted by the eminent and learned counsel who repre-
sented the respective parties in that case, (Messrs. C. P. Curtis
and B. R. Curtis on one side, and W. C. Aylwin and C. G.
Loring on the other,) and was acted upon by the court, Chief
Justice Shaw presiding, as giving the result of the best informa-
tion then to be obtained upon the subject. (See Wheeler vs.
Stone, 1 Cush. 323.) There is no reason, that lam aware of,
to believe that any new investigation would lead to any sub-
stantial change of the lines then drawn.

I have accordingly considered that this plan furnishes on the
whole the best indication now possible where the original high
and low water marks in this part ofBoston Harbor were. And
I therefore submit herewith, to the legislature, a transcript of
this plan, which has been prepared with care by Mr. A. Boschke,
civil engineer; to which he has added, at my request, a deline-
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atiou of the proposed street. Ou this plan the blue line repre-
sents the original high-water mark, as found and reported by
Mr. Baldwin; and the heavy dotted and curved line represents
the original low-water mark, as on the whole deemed by him
most satisfactorily established.

This low-water mark is all outside of the outer line of the
proposed street, except for a short space where the original low-
water mark could not be traced. There are no means of show-
ing, and no probability exists, so far as I am aware, that at the
place of this interruption the line of original low-water would
fall within the limits of the contemplated street.

Coming then to the other branch of the inquiry, it is appa-
rent at once, upon inspection of the plan, and applying to it
the scale of one hundred feet to an inch, upon which it is
drawn, that the contemplated street is nowhere at a distance of
one hundred feet from the original high-water line, unless the
measurement is taken from the end of the deep indentation of
the cove, where the sea originally reached up into Dock Square,
or the other deep indentation on the south side of State Street,
where the sea originally reached up across Kilby and Congress
Streets. Measuring from the extreme points of these indenta-
tions, and a portion of the contemplated street will be found to
be outside of that distance.

But in fixing upon the line of high-water, as a basis of meas-
urement, the general line of the cove is to be taken, and the
measurement is not to be made from deep indentations or sharp
projections. Applying, therefore, this rule, which has been
sanctioned by the supreme judicial court of this State, and
by the supremo court of the United States, (see Woman vs.
Wonson, 14 Allen, 82; Deerfield vs. Arms, 17 Pick. 46; and
Johnston vs. Jones, 1 Black, 223,) and it will be found that no
part of the contemplated street is more than one hundred rods
from the general line of the original high-water mark.

There is another consideration worthy of notice. In 1673,
at the time of the threatened invasion by the Dutch, the town
of Boston granted to the builders of a barricade in the harbor,
to play guns on, a title to the flats for the space of two hundred
feet inside thereof. The circumstances under which this bar-
ricade was built arc narrated in Snow’s History of Boston,
pp. 159-162. This title afterwards, in 1681, received a virtual
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recognition from the colonial government. (See 5 Mass. Col.
Rec. 310, 311.) And although its validity has never been judi-
cially ascertained, yet the “ barricado title,” as it has been
called, was respected at the time, and has received an implied
or qualified sanction from the supreme judicial court. (See
Brimmer vs. Long Wharf, 5 Pick. 135; Wheeler vs. Stone , 1
Cush. 320 ; Commonwealth vs. Alger, 7 Cush. 73 ; Gray’s note
in 9 Gray, 523.) This “ barricado title,” if valid, covers all the
land and flats included in the contemplated street, which would
be outside of the limits of one hundred rods from the ex-
treme points of the indentations of the cove, above referred to,
or which could, by any construction not extravagant, be sup-
posed to lie beyond the limits of the original low-water mark
at the place above referred to, where the same has not been
traced upon the plan : subject, however, to the exception of a
space about eighty feet wide, where there was a gap in the bar-
ricado.

On the whole, without referring to other considerations, I am
unable to perceive, from any facts or sources of information
within my present knowledge, that the Commonwealth has any
right or title to any of the lands or flats which would lie within
and be cut off from the harbor by the building of the contem-
plated street or streets; and I respectfully submit to the judg-
ment of the legislature the reasons upon which this opinion is
founded.

I have the honor to be,
Yery respectfully,

Your obedient servant,

CHARLES ALLEN.


