
ENATE No. 114.

Executive Department
March 9, 1869. i

To the Honorable Senate and House of Representatives

I have the honor to transmit to the legislature two letters
from the Secretary of State of the United States in regard to
the issue of foreign passports by our Secretary of State. I also
enclose, with other papers, a copy of my reply to itary

Seward’s first letter, and the opinion of the Attorney-General
of our State in regard to the law under which the Secretary of
State has acted hitherto. An examination of the law shows
that it is imperative upon the Secretary of State to issue these
passports at the request of any citizen of our State. When
this law was enacted certain citizens of our State were unable
to obtain passports from the United States on account of their
color. Happily, that objection has passed away, and there
seems to be no necessity for the law, except for the convenience
of our citizens. Practically, this is not a very important point,
as the government has an agent in Massachusetts who, at very
short notice, is able to obtain proper papers for citizens going
abroad. The State bears no expense for agents abroad, has no
authority over any person to give force to the passports, and,
as the national government provides for all the authorized
agents of the United States abroad, there seems to be a conflict,
in some degree, between the United States and this Common-
wealth, I therefore recommend that the legislature consider
the propriety of repealing the law.

WILLIAM CLAFLIN

€ommcmiucaltl) of iilaooculjusctte.
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Department op State, Washington, )

February 13, 1869. |

To His Excellency, William Clafltn, Governor of Massa-
chusetts, Boston.

Sir :—I have the honor to send you, herewith enclosed, copy
a dispatch, No. 20, from the U. S. Consul at Naples, relating to
a passport presented to him and issued under the seal of the
Commonwealth of Massachusetts, and signed by its Secretary
of State.

The action of the consul in declining to acknowledge the
passport has been approved by this Department, on the ground
that by the laws of the United States no person in this country,
except the Secretary of State of the general government, has a
right to issue passports to its citizens. (See Consular and Di-
plomatic Act of August 15, 1856, Stat. at Large, vol. XI. p.
60, sect. 23.)

This Department will be glad to receive any explanation of
the apparently illegal action of the Secretary of State of Mas-
sachusetts that you may be able and deem proper to give.

I have the honor to be, Sir,
Your obedient servant,

WILLIAM H. SEWARD.

SECRETARY SEWARD’S LETTER TO THE GOVERNOR.
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No. 20, Copy

U. S. Consulate, Naples, )

January 15, 1869. (

Hon. Wm. 11. Seward, Secretary of Slate.

Sir ;—There was presented to-day at this Consulate a pass-
port issued in similar style and form to the passports issued by
the Department of State, but bearing the seal of the Common-
wealth of Massachusetts, and signed by Oliver Warner, Secre-
tary of State.

Respecting the stringent instructions of the Department in
respect to the issuing of passports by other than the Secretary
of State and diplomatic and consular representatives in foreign
countries as contained in chapter 22 of the Consular Manual, I
refused to verify the passport, much to the inconvenience of the
party presenting it, who had received it at Boston as a suffi-
cient and valid passport to foreign countries, paying for the same
the customary fee.

I have deemed it my duty to report the matter to the Depart-
ment, and inquire if any special legislation has conferred upon
the State of Massachusetts the power to issue passports, and if
they shall be recognized here.

The passport presented was issued on the 19th of November,
1868, to Alexander Pope, Jr., and, as it was numbered 209,
I presume that many more of the same sort will be presented.

I have the honor to be, respectfully,

COPY OF CONSUL’S LETTER TO SECRETARY SEWARD.

R. J. L. MATTHEWS,
U. S. Consul.



[Mar.4 MESSAGE.

COPY OF GOVERNOR’S REPLY TO SECRETARY SEWARD.

Executive Department, Boston, \

February 15, 1869. (

Hou Wm. H. Seward, Secretary of Stale.

Sib :—Your communication of the 13th inst. has been
received, and I have the honor to transmit herewith, a copy of
the laws under which our Secretary of State has issued pass-
ports or certificates of citizenship,—and also the form thereof,
—to persons who are citizens of this State. From an exami-
nation of the law, it seems to me that the action of the Secre-
tary is in accordance with the laws of this State, and also of
the United States. If the Department of State will point out
any action that is illegal, I have no doubt that the legislature,
now in session, will be ready and willing to act in accordance
with the laws of the United States.

It is understood that our law was framed at a time when the
United States did not grant passports to persons of color, and
was made to meet that contingency. As all citizens of the
United States can have passports now, without distinction, the
necessity of the law is, in part, obviated, though quite likely it
will be found convenient for persons going abroad, to obtain
passports here, rather than incur the delay of sending to
Washington for them.

I have the honor to be,
Yery respectfully,

Your obedient servant

WILLIAM CLAFLIN,
Governor of Massachusetts.

COMMONWEALTH OP MASSACHUSETTS
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SECRETARY SEWARD’S SECOND LETTER TO THE
GOVERNOR.

Department op State, Washington, )

February 25th, 1869. )

His Excellency William Claflin, Governor of Massachu-
setts, Boston.

Sir;—l have the honor to acknowledged the receipt of your
letter of the 15th instant, transmitting copies of the laws
under which the Secretary of the Commonwealth of Massachu-
setts has issued passports, and also a printed blank showing the
form of the instrument thus issued. The title of one of these
laws is “ An Act authorizing passports,” that of the other is
“An Act concerning the issue of passports and certificates of
citizenship.” The instrument issued in virtue of these laws
appears to be substantially the same as those issued by this
Department, with the exception that it runs in the name of the
Commonwealth instead of the United States, and certifies the
bearer to be a citizen of the Commonwealth, instead of the
general declaration that he is a citizen of the United States.

I have the honor to refer your Excellency to section 23 of
the Act of Congress of August 18, 1856, (11 Stat. 60,) pro-
hibiting the issuing of passports by any other person (within
the United States) than the Secretary of State ; and also to
section 106 (13 Stat. 276) of the Act of June 30, 1864, to pro-
vide internal revenue, &c. It seems to me within the legiti-
mate powers of Congress to make the issuing of passports a
source of revenue, and for the protection of that revenue to
forbid the issuing, under any other authority, of documents
serving the purpose of passports.

I have the honor to be,
Your Excellency’s

Obedient servant,

WILLIAM 11. SEWARD.
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ATTORNEY-GENERAL ALLEN’S OPINION

COJtMOX AV EAI, T II OF MASS ArIIUS E T T S .

Attorney-General’s Office, Boston, fSO Court St,, March (5, 1869. \

To His Excellency ike Governor :

Sir, I have examined the correspondence submitted to me
by your Excellency with the Department of State at Washing-
ton, concerning the issue of passports by the Secretary of this
Commonwealth, and respectfully report thereon as follows :

The U. S. St. of 1856, c. 127
provides that the Secretary of S

§ 23, approved Aug. 18,1856,
ate shall be authorized to issue

passpoits, and cause them to be verified in foreign countries,and that no other person* shall issue any such passport; and
imposes a penalty upon any person acting or claiming to act in
any office or capacity under the United States or any State
who shall issue any passport without being lawfully authorized
to do so. The Attorney-General of the United States decidedthat, by reason of this statute, no State officer can lawfully
issue a passport. See vol. 9, opinions of Attorneys-General,
350. This opinion seems to have been adopted as a correct
exposition of the law by the Department of State.

Ihe first statute of Massachusetts authorizing the issue of
passports was St. 1857, c. 224. This statute was passed in
consequence ot a change in the practice of the State Depart-ment, and of the refusal any longer to issue passports to coloredcitizens of the United States. It does not appear, however,that at the time of the enactment of the St. of 1857 c. 224'or at the time of its re-enactment by Gen. Sts., c. 14,’§ 8 thequestion was brought to the attention of the legislature’ whether
our legislation was in conflict with the act of Congress. Thereport of the committee, Senate Docs, of 1857, No. 172, con-
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tains no allusion to the act of Congress; and the commis-
sioners on the revision of the statutes are silent on the subject.

The general duty of protecting our citizens while abroad,
and also the right to punish them for crimes committed abroad,
(if such right exists at all,) rest witli the general government.
Inasmuch as the general government assumes this duty, and,
for the purpose of performing it, maintains suitable offices
abroad, in various countries, and inasmuch as the Common-
wealth has no special provision for the protection of its citizens
while abroad, and no power of controlling their conduct or
punishing their crimes while in foreign countries, there seems
to be a peculiar propriety in vesting the right to issue passports
in some department of the general government. There is at
present, so far as I am aware, no special occasion for this Com-
monwealth to interfere for the protection of any class of its
citizens. The occasion which existed in 1857 has now happily
passed away.

Without, therefore, at this time coming to any formal decis-
ion whether the U. S. St. of 1856, above referred to, absolutely
by its terms precludes the issue of passports under the author-
ity of this Commonwealth, or whether, if such is the true con-
struction of that statute, it therein infringes upon the rights of
this Commonwealth, I respectfully suggest that no more pass-
ports he issued here; and, indeed, 1 should recommend the
repeal of the statute authorizing such issue.

I have the honor to be,
Very respectfully,

Your obedient servant,

CHARLES ALLEN.
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ATTORNEY-GENERAL REED’S OPINION.

[Copy.]

COMMONWEALTH OF MASSACHUSETT

Attorney-General's Office, Boston, )
30 Court St., February 28, 1865. j

His Excellency Governor Andrew

: I Ibis day received a communication from you cover-
ing two letters from Jona. Amory, U. S. Despatch Agent,
together with a copy of certain instructions received by him
from the Treas. Department of the United States, and my at-
tention is called to the question whether the Secretary of the
Commonwealth is issuing passports to citizens of this Common-
wealth in violation of the provisions of the statutes of the
United States.

The Secretary of the Commonwealth does issue passports or
cei tideates of citizenship in this Commonwealth, substantially
in the following form. “ Commonwealth of Massachusetts.
To all to whom these Presents shall come, Greeting. The
Commonwealth of Massachusetts, one of the United States of
America, hereby requests all whom it may concern to permit
safely and freely to pass

, a citizen of the said
Commonwealth, and in case of need to give him all lawful aid
and protection.” (Then follows a description of the person,
and his signature.) “ Given under the seal of the Common-
wealth this day of ,in the year,” Ac., Ac., and signed
by the secretary, and tire State seal afdxed.

Our statute, chap. 14, ) 8, Gen. Stats., seems unquestionably
to authorize the Secretary to issue just such a passport.
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The issuing of such a passport, certifying not citizenship of
the United States, but of Massachusetts, does not seem to me
to be violation of any statute of the United States, more than
the issue of a certificate of citizenship in Boston by the city
clerk of Boston would be.

Respectfully yours,

Attorney- General.
CHESTER I. REED,
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No.
COMMONWEALTH OF MASSACHUSETTS

To all to whom these Presents shall come, Greeting

The Commonwealth of Massachusetts, one of the IJihted States
whom it may concern, to permitof America, hereby requests all

safely and freely to pass a citizen of the said Com-
to give him all lawful aid andmonwealth, and, in case of nec

protection.

His description is as follows

Age, years,
inches (English.)Stature, feet

Complexion
Eyes,

the Bearer.)

Hair,

Given under the Seal of the Commonwealth, this
day of in the year one thousand eight hundredday of
and sixty- and in the ninety- year of
the Independence of the United States of America.

Secretary of the Commonwealth.

COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. 186
I, , do solemnly swear that I will support the

Constitution of the United States. So help me God.

Suffolk, ss. 186
Personally appeared the above named

the oath by him subscribed.
Before me,

FORM OF PASSPORT.

and took

Justice of the Peace.


