
SENATE No. 169.

In Senate, March 30, 1869.

The Committee on Public Charitable Institutions, to whom
were committed the following Orders, viz.:—

House of Representatives, Feb. 5, 1869.
Ordered, That the Committee on Public Charitable Institu-

tions inquire into the expediency of dispensing with inspectors
and keeper of Raynsford Island Hospital, and giving the charge
of the State property on said island to the Sergeant-at-Arms, or
that they consider the expediency of selling said property.

In Senate, February 10, 1869.
Ordered, That the Committee on Public Charitable Institu-

tions, be instructed to inquire under and by what title the Com-
monwealth holds possession of Raynsford Island and its hospital
buildings; and if said island and buildings cannot be used
advantageously by some charity now supported by the State ;

and if they cannot be so used, if it is not advisable for the State
to abandon the occupation of the island and buildings or other-
wise dispose of them.

Also the petition of the Board of Health of the City of Boston
for the use and control of Raynsford Island for health purposes,
submit the following

Commonwealth of ilTaosacljuoctts.
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Raynsford’s Island was purchased for the Province of Massa-
chusetts Bay in December, 1736, and immediately thereafter a
committee appointed by the general court to erect a hospital
thereon—who reported on the 10th of October, 1737—that
they had caused a suitable building to be erected for a hospital
and that it was ready for occupation. It was accordingly
placed under the control of the selectmen of Boston, with
authority to employ a suitable person to take charge thereof.
As far as is now known it continued under the charge of the
authorities of Boston for use as a quarantine and pest hospital
until 1852, when the State, having established the State Alms-
house system, took the island again into its more immediate
charge. At that time the buildings upon the island were—a
superintendent’s house of wood, commodious and sufficient for
the purpose; the “ Mansion House,” so called; an L shaped
two-story house, built in 1819 of wood, 70 feet long and 22 feet
wide, which had been occupied and kept as a tavern for persons
detained at quarantine; a stone hospital, 40 feet by 50, two
stories besides basement and attic, built in 1832 ; a range of
one-story unplastered wooden rooms with a piazza along the
side, not suitable for cold weather, but very airy and pleasant
in the summer season, and some sheds and out-buildings.

It was then estimated that $5,000 would be needed to repair
and make such additions as the new uses to which the property
was to be devoted would require.

A much greater outlay, however, was fpund necessary, and
in 1863, the “ construction account” had reached the sum of
$59,000. For this a new hospital of brick, two stories high, of
a T shape, 85 feet long by 25 feet wide, with a projection 50
feet by 25, various additions and improvements to the old
buildings, and a new smallpox hospital, had been built.

The expectation seems to have been at first that the amount
of sickness among freshly arrived immigrants would fully
occupy the accommodations. This, however, was soon found
to be an error, and to employ the facilities for the care of the
sick at Raynsford a system of “ transfers ” from other places
was adopted, and finally it was even made a penal establishment
for drunkards and prostitutes. The hospital seems always to
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have been under excellent medical care and the results of
treatment as satisfactory as anywhere.

Soon after the organization of the Board of State Charities,
great doubts were expressed by that body as to the propriety
on the score of economy and convenience of keeping up the
hospital at Raynsford, and it was finally closed in November,
1866, rather more than two years ago—since which time the
property has been under the charge of a keeper and three
inspectors.

Your Committee do not deem it important to enter into an
inquiry as to the wisdom of this change or to discuss the
reasons for it. It is an accomplished fact, and your Committee
will only say that it meets their entire approval. The question
submitted to your Committee is, “ What shall the State do witli
this property ? ” It is valuable ; it requires care to prevent
depredations, and repairs to preserve it. It is on an island,
seven miles from the wharf in Boston at which the State keeps
its “ yacht ” as a means of reaching it.

Shall it be kept to meet a possible emergency ? What is the
probability of such an emergency ? Ship fever was amply
taken care of before the State took possession of the island, by
the city of Boston. Cholera, if it arises, will never be treated
in such a remote place. Smallpox is sufficiently cared for
elsewhere. As for quarantine, the city of Boston have always
had ample accommodations and have very wisely recently pur-
chased the barracks on Gallop’s Island to meet the contingen-
cies of an epidemic coming by sea, greater than ever yet
experienced.

Your Committee have been unable to suggest any use that
would make it available for any existing charity. It is obvious
that it must be a continued bill of expense to the State, with
hardly a remote chance of any corresponding benefit.

The State’s Title
Your Committee were instructed to inquire into the title of

the State.
In the reports of the inspectors and others from time to time,

it has been stated that the title was such that the State could
not convey the property, nor use it, except as a hospital. In
the year 1868 the opinion of the attorney-general was asked
upon this question. It is as follows;
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[House, No. 380.]

Commonwealth of Massachusetts
Attorney-General’s Office, Boston, May 30, 1868.

To the Honorable Speaker of the House of Representatives
Sir ;—ln compliance with an Order of the House of Representa-

tives referring to me for my opinion an Order “ that the Com-
mittee on Harbors inquire whether, in order to secure the property
of the State at Rainsford Island, it is necessary that it should be
occupied by the State in some manner; and also, what disposition
shall be made of such property,” I respectfully submit the following
opinion.

I find that Raynsford Island was purchased in 1736, by the
Province of Massachusetts Bay, in order that a public hospital
might be erected there. Spectacle Island had previously been used
for hospital purposes. It was ordered by the general court on
December 3, 1736, that Spectacle Island should be sold for £l3O to
Robert Bill, who had offered that price for it, and “ that the sum of
live hundred and seventy pounds be granted and paid out of the
public treasury to the honorable John Jeffries, Esq., and the other
selectmen of the town of Boston, by them to be disposed of for the
consideration purchase of a certain island in the harbor of Boston
called Raynsford’s Island, lying between Long Island and the main
land, near the town of Hull, to be used and improved as a hospital
for the Province, and that the selectmen take care to have a good
and lawful deed of sale of the said island made to William Foye,
Esq., Treasurer and Receiver-General of this Province, and his
successor and successors in the said office, from the owners of the
said island, to and for the only proper use, benefit and behoof of
the said Province, to be improved for a hospital as aforesaid.
Thereupon, by a deed dated December 7, 1736, and recorded with
Suffolk deeds, lib. 53, fol. 162, J
David Loriug, and John Loring,
of Hull, in the county of Suffolk
Bay, “in consideration of five
Province bills of credit, and for

Am, Samuel, Caleb, Benjamin and
Jr., and their respective wives, all
and Province of the Massachusetts
hundred and seventy pounds in
divers other good causes and con-

siderations them thereunto moving,” conveyed “ Raynsford’s Island,”
(describing it fully,) containing about eleven acres of land, to
“William Foye, Esquire, Treasurer and Receiver-General of the
Province of the Massachusetts Bay,” “ to have and to hold the said
island and premises with their and every of their appurtenances,
unto the said William Foye, Esq., Treasurer as aforesaid, and his
successor or successors in the said office of treasurer for the time
being, forever. In trust, nevertheless, to and for the use of the
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governor, council and assembly of His Majesty’s Province of the
Massachusetts Bay and their successors forever, to be used and
improved for an hospital for the said Province.” The deed con-
tains no provision for any forfeiture of the estate, or for a re-entry,
under any circumstances, by the grantors or their heirs; and the
grantors expressly convey all their “ estate, right, title, interest,
inheritance, claim, use, possession, property and demand whatso-
ever” in and to the premises, with covenants of warranty of the
title in fee simple, and a covenant that the grantee and his succes-
sors “shall and may from time to time, and at all times forever
hereafter, freely, quietly and peaceably have, hold and enjoy the
said island and premises with the appurtenances, without any man-
ner of let, suit, trouble, eviction or disturbance whatsoever ” of the
grantors, their heirs or assigns, or any one claiming under them or

any of them, and that the grantors and their heirs will, upon reason-
able request, at any time execute any other deeds which may be
required for the further assurance of the title.

A committee was appointed by the General Court, February 4,
1737, to build a suitable and convenient house on the island for
“ a public hospital for the reception and accommodation of such
sick and infectious persons as shall be sent there by order,” and the
eighth chapter of the Province laws of 1738, establishing certain
quarantine regulation, recites as a preamble, that “ a good and con-
venient house hath lately been built at the charge of the Province
on the island called Raynsford’s Island, for the reception of such
persons as shall be visited with any contagious sickness.”

The hospital upon Raynsford Island is referred to from time to
time afterwards in the legislation of the Province and of the
Commonwealth, and it is believed that from 1737 to the present
time, the island has been occupied by the Province, and by the
Commonwealth, (which upon the Revolution succeeded to the
rights of the Province, 2 Washb. on Real Property, [2d ed.] 550;
Sullivan on Land Titles, 57,) to the exclusion of the grantors and
their heirs. Extensive hospital buildings have been erected upon
it, and the valuation of the property of the Commonwealth there,
when it was last appraised, (see Pub. Doc. 1867, No. 27,) was as
follows; Real estate, $23,060; Buildings, $45,150; Personal prop-
erty, $15,000: Total, $83,210. The hospital was temporarily closed
in December, 1866, and has since been in charge of a custodian
appointed by the governor and council to protect the public prop-
erty upon the island.

It has been suggested by the inspectors of the hospital in their
annual reports, that the title of the Commonwealth to the island
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might be lost if it should be no longer used for a hospital. Pub.
Doc. 1864, No. 28; 1866, No. 26. And see First Report of Board
of State Charities, Pub. Doc. 1864, No. 19, p. xxix. But after a
careful examination of the matter, I am satisfied that the title of
the Commonwealth is absolute and not defeasible. The words “to
be used and improved for an hospital for the said Province, ’ which
occur in the deed above referred to, do not make the conveyance
a grant of a conditional estate, and there are no other words in the
deed which can be held to create a condition. There is no clause
of re-entry or forfeiture; it is not provided that the deed shall be
void if the land is used for other purposes; and the conveyance
was made for a valuable consideration, and not in consideration of
the use of the estate for the purpose named in the deed. See
Attorney-General v. Merrimack Manufacturing Company, 14
Gray, 612; Hawson v. Uxbridge, 7 Allen, 125; Ayer v. Emery, 14
Allen, 67.

I am, very respectfully,
Your obedient servant,

Charles Allen.

This would seem to leave no doubt that the title is absolute,
that there are no conditions and no trust. In order more fully
to carry conviction, attention is called to these points in the
opinions of the Supreme Judicial Court in the cases cited.

Attorney- General v. Merrimack Manufacturing Company.
“The distinction between an estate upon condition, and the limit-

ation by which an estate is determined upon the happening of some
event, is that in the'latter case the estate reverts to the grantor, or
passes to the person to whom it is granted by limitation over upon
the mere happening of the event upon which it is limited, without
any entry or other act; while in the former thereservation can only
be made to the grantor or his heirs, and an entry upon breach of
condition is requisite to revest the estate. The provision for re-
entry is therefore the distinctive characteristic of an estate upon
condition; and where it is found that by any form of expression the
grantor has reserved the right upon the happening of any event to
re-enter and thereby revest in himself his former estate it may be
construed as such. Shep. Touch. 121, 122. L. §§ 329, 330.
4 Cush. Dig., tit. 32, o. 25. 4 Kent Com., 6th ed. 125, 126.

The words “ provided,” “so that,” and “ upon condition that,”
are the usual words to make a condition; but to say, that if a cer-
tain event happen the grantor may re-enter is equally effectual.
14 Gray, 612.
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In the case of Rawson v. School District in Uxbridge , the
following is the Rescript:—

“A grant of land which has been used as a burying-place to a
town for a burying-place forever,” in consideration of love and
affection, “and divers other valuable considerations,” is not a grant
upon condition subsequent. 7 Allen, 125.

C. J. Bigelow'. It is said in Shep. Touch. 126, that “to every
good condition is required an external form; ” that is, it must be
expressed in apt and sufficient words, which, according to the rules
of law, make a condition; otherwise it must fail of effect. This is
especially the rule applicable to the construction ofgrants. A deed
will not be construed to create an estate on condition, unless lan-
guage is used which, according to the rules of law, ex propria
vigon, imports a condition, or the intent of the grantor to make a
conditional estate is other-wise unequivocally indicated. Conditions
subsequent are not favored in law. If it be doubtful whether a
clause in a deed be a covenant or a condition, courts of law will
always incline against the latter construction. Conditions are not
to be raised readily by inference or argument. 7 Allen, 125.

In Ayer v. Emery, 14Allen, 69.
Bigelow, C. J. The title of the demandant depends on the

question whether the deed under which the tenant holds the estate
in controversy can be properly construed to have been a grant on a
condition subsequent. Applying to this deed the rules of interpre-
tation which are to be resorted to in order to- ascertain whether a
grant is absolute or conditional, and which are fully stated in the
recent case of Rawson v. School District in Uxbridge , 7 Allen, 129,
we are brought to the conclusion that the tenant holds the premises
by an indefeasible title. There are no apt and proper words in the
deed to create a condition; there is no clause of re-entry or forfeit-
ure ; it is not provided that the deed shall be void in a certain con-
tingency ; nor was the conveyance made solely in consideration of
certain acts to be done or for the accomplishment of a specific
purpose on the fulfilment of which the estate granted is made to
depend. The grantor has not only omitted to use any words which
can be properly held to create an estate on condition according to
the technical rules of law, but he has also failed to indicate any
clear intent to cause the estate to be defeated by reason of any act
or omission of the grantee. The strongest view wrhich can be fairly
taken of the language of the deed in support of the demandant’s
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case is that it is of equivocal import. But it is perfectly well set-
tled that an estate on condition cannot be created by deed, except
when the terms of the grant will admit of no other reasonable
interpretation, Dawson v. School District in Uxbridge, übi supra,

and cases cited. 14 Allen, 69, (unpublished.)

One or two suggestions may be added that are historical, but
throw great light on the case.

In the first place, it is to be observed, that the conveyance to
the State was not a gift nor bequest. It was conveyed in 1736,
for £5lO, in bills of credit, which was lawful money, the value
of which is uncertain, but it was fixed by the statute of 1742
at 6s. Bd. to the dollar, which would amount to $1,710 in silver.
It was not conveyed by an individual for a charitable purpose,
but by six men of Hull, whose fathers, John Loring and Ben-
jamin Loring, had purchased it forty-four years before for £22
in lawful money, worth, at the outside, $75 in silver; so that
the use to which the island was to be put does not seem to have
diminished a very ample consideration. Indeed, it is more
probable that it enhanced the price, since it appears that the
committee first appointed to procure land for a hospital in
1716, selected Squantum Head, then a part of Dorchester; but
the general court, at the earnest remonstrance of one hundred
and five inhabitants of that town, gave up the plan. They
then, after debating about Deer Island, purchased, July 80,
1717, from Samuel Bill a portion of Spectacle Island for <£loo
in bills of credit, on which a hospital was erected and used
until Raynsford Island was purchased, and suitable buildings
thereon erected, when the land on Spectacle Island was con-
veyed, with the buildings, for £l3O, to Richard Bill, February
17, 1739. Taking these facts, in connection with the absence
of any legal term implying a condition in the grant, or of any
provision for re-entry, it would seem as if, as far as regards the
Borings, their estate had been as absolutely conveyed as words
can do it.

But it is said there is a trust created. The words are, “To
Wm. Foye, Esq., Treasurer and Receiver-General, and his suc-
cessors in the said office of Treasurer for the time being, for-
ever, in trust, nevertheless, for the use of the Governor, Council
& Assembly of His Majesty’s Prov. of the Mass. Bay & their
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Successors forever, to be used and improved for an Hospital for
said Province.”

This form of conveyance, “ in trust,” to some officer and his
successors, as a corporation sole, was the same that was adopted
in the purchase of the land on Spectacle Island, as appears in
Suff. Deeds, B. 82, p. 45, where we find recorded an indenture
with Samuel Bill and Jeremiah Allen, Treasurer of the Prov-
ince, from which we extract the following; “by virtue of an
order of the Great & General Court or Assembly at their session
in Nov., 1716, directing the Treasurer to purchase and pay for
a piece of land thereon to erect a Hospital, the title to be vested
in the Province Treasurer for the time being for the use of the
Province on the other part, * * * consideration, £lOO in
bills of credit, * * * To have & to hold to the said
Jeremiah Allen and his succesi
to and for the only proper use, I
aforesaid forever.”

Drs in said office of Treasurer,
enefit & behoof of the Province

This title is substantially the same as the one in question ;

yet, on the 17 th of February, 1739, (Suff. Deeds, B. 57,) p. 162,
we find that “ William Foye, Esq., Treasurer and Receiver-
General, (the same who on the 7th December preceding had
received the conveyance of Raynsford. Island,) conveyed the
land at Spectacle Island to Richard Bill, by a deed from'which
we extract the following

“Whereas the Great & Genera
sessions held at Boston on the Tv
did by their vote fully authorize
Foye, Treasurer as aforesaid, in th<

Court of the Province, at their
mty-fourth of November, 1736,
& empower me the said Wm.
name & behalf of this Province.

* * * To have & to hold said piece or parcel of land to his &

their own sole & proper use, benefit & behoof, from henceforth &

forevermore, absolutely without any manner of condition, Reclaim
rr Revocation in any wise—free from all incumbrances whatsoev
* * * with warranty from himself& his successors.”

This would seem to leave no doubt as to the opinion of the
officers of the Province at that time, that the title they were
receiving was an absolute one. It is true that the use of the
land at Spectacle Island for a hospital is not mentioned in the
deed in the same way as in the Raynsford Island deed, but in
neither is it stated so as to legally import a condition, and as
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binding upon the conscience, as an equitable trust, it has as
much force in the one as in the other.

As a further illustration of this mode of holding land for
the Province, we cite the case of the Province House, which
was conveyed, April 12,1716, to “ Jeremiah Allen, Treasurer of
the Province, Jeremiah hummer, Treasurer of the County of
Suffolk, and Joseph Prout, Treasurer of the Town of Boston,
.

. . and their respective successors in said offices for the time
being forever.” . . . “In trust nevertheless to and for the use of
the Governor, Council and Assembly of his Majesty’s Province
of the Massachusetts Bay, and their successors forever.”—Suff.
D,, B. 82, p. ISB. This was while the provincial government
was a corporation, existing under a charter; but when the
revolution had given Massachusetts the rights of an indepen-
dent State, different modes were used. The “ cestui que
trust ” had come to man’s estate, and no longer needed trustees,
so that when, in 1795, the State desired to sell the Province
House, the General Court, on the 16th of February, passed
a Resolve appointing Edward H. Robbins, Thomas Dawes and
Charles Bulfinch agents to make such conveyance, which they
proceeded to do to John Peck on the 29th day of January,
1796, by a deed from which we extract: “to have and to hold
the same to him the said John Peck and his heirs and assigns
forever, as an absolute estate in fee simple, to be warranted and
defended to the said John Peck, his heirs and assigns forever,

Here it is worthy of note that the gentlemen appointed were
not successors in office to the original trustees, but were
appointed as agents by the authorities of the State, which thus
asserted its sovereignty, and discharged the trustees, or rather
ignored them. It is unnecessary to pursue this investigation
farther. Your Committee agree—

That it was wise to discontinue the use of the hospital at
Rainsford Island as a State institution.

That the State has no present nor prospective use for it.
That the title is complete and absolute.
That there are no equitable considerations that should

restrain the State from disposing of it as they please.
But inasmuch as the Board of Health of the City of Boston

have petitioned for the use and charge of it, and as your Com-

the same Commonwealth.”
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mittee cannot recommend the transfer of a part of the State’s
property as a loan, and as they have reason to believe that the
city authorities are willing to buy the property, they report thewilling to buy the property, they report the
following Resolve.

ESTES HOWE,
J. C. KITTREDGE

Of the Senate

F. W. BIRD,
ROGER H. LEAVITT,
S. K. TOWLE,
SAMUEL H. GOULD,
DENNIS CAWLEY, Jk

Of the House
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In the Year One Thousand Eight Hundred and Sixty-Nine.

Resolve

Authorizing the Sale of Raynsford Island.

Resolved,
That his excellency the governor is hereby author-

ized to sell and convey, with the consent of the council, by a
good and sufficient warranty deed, to the city of Boston, the
island in Boston Harbor called Raynsford Island, with all the
buildings thereon, for a sum not less than thirty thousand
dollars, and pay the same into the state treasury.

Resolved, That the board of state charities are hereby
instructed to sell the yacht Thatcher at auction before the first
day of June next, and pay the proceeds into the state treasury,
and to take charge of all the personal property of the state on
the island or belonging there, and either distribute it to the
other charitable institutions supported by the state, or sell it,
according to their discretion, and to pay the proceeds of any
sale into the state treasury.

Commourocalt!) of iflassadjusctts.


