
SENATE No. 318.

Executive Department

To the Honorable Senate.

I have the honor to transmit herewith a communication from
the Attorney-General, with a letter from Rev. Dr. George B.
Ellis, the chairman of the committee appointed by the Massa-
chusetts Historical Society, to represent it in the existing con-
troversy between the society and Commonwealth, concerning
the Hutchinson Papers, so called; and respectfully recommend
that the Attorney-General be authorized to adjust the contro-
versy ou these terms, namely : that the society will surrender to
the Commonwealth all the documents called Hutchinson Papers
received by the society from Secretary Bradford, the same to
be identified by an arbitrator mutually selected, in case they
cannot be otherwise agreed upon.

WILLIAM CLAPLIN.

Commontomltl) of illasoacljusctts.
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Attorney-General's Office, Boston, 30 Court St., )
May 19, 1871. )

Sib I have the honor to transmit to your Excellency here-
with a communication received from Rev. Dr. George E. Ellis,
the chairman of the committee appointed by the Massachusetts
Historical Society to represent it in the existing controversy
between that society and the Commonwealth, concerning the
Hutchinson Papers, so called.

I respectfully refer your Excellency to my annual report to
the present legislature for a statement of the position of the
controversy at the beginning of the year.

The various documents called Hutchinson Papers, which were
in the possession of the society before the time of Secretary
Bradford, were received and held by it as its own, and therefore
it is my opinion that the Commonwealth has now no legal right
to ask for the surrender of them. It is also my opinion that
the society can establish so strong an equitable claim to that
portion of the Hutchinson Papers, that the Commonwealth
ought to yield to it, irrespective of the statute of limitations.

The committee of the society now consent to surrender to
the Commonwealth all of the documents received by the society
from Secretary Bradford, the same to be identified by an im-
partial arbitrator, to be agreed upon hereafter; with the oral
understanding between the Honorable George T. Bigelow, on
the part of the committee, and myself, that such arbitrator
shall have free access to all facilities of the society for identify-
ing them. •

(Hommomocaltl) of iflassacljusctts.
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I think it clearly best for the Commonwealth to accept this
offer, and respectfully suggest to your Excellency the ex-
pediency of bringing the matter to the attention of the legisla-
ture, with the recommendation that they pass a Resolve author-
izing the adjustment of the controversy on these terms.

Yery respectfully,
Your obedient servant,

CHARLES ALLEN.

I have the honor to be,

His Excellency the Governor of tiie Commonwealth,



4 [May,HUTCHINSON PAPERS.

To the Hon. Charles Allen, Attorney-General of Massachusetts.

Sir :—The Massachusetts Historical Society, as you are well
aware, has never seen good ground for the idea that there were
papers in its possession which could be rightfully claimed and
identified as the property of the Commonwealth.

With the earnest desire, however, of avoiding contention,
the society has once offered, through its committee, to submit
the whole question of the “ Hutchinson Papers ” to arbitration.
That proposal having been rejected by the legislature, after a
favorable report upon it by one of its committees, and a suit at
law or in equity having been solemnly ordered, the society, in
the renewed hope of an amicable adjustment of the subject, re-
ferred it on its own part to a committee, with full power, con-
sisting of the following members, viz.: George B. Ellis, George
T. Bigelow, Joel Parker, Emory Washburn, J. H. Clifford,
Ellis Ames and Francis B. Parker.

There is but one survivor of the members of the society at
the time when the papers in question came to qur hands, and
he, the Hon. James Savage, is enfeebled in mind and body.

When, about twenty-five years ago, the question as to the
society’s right of possession in those papers—which had then
been in its cabinet more than that number of years—was the
subject of a report to the society, the committee, composed of
men of the highest dignity and consideration in the community,
while vindicating the claims of the society—intimated that the
statute of limitations would afford a sufficient assurance of
those claims. Reference was made to this statute as designed
for and available in cases in which time and death had removed
all the parties whose living testimony could alone explain a
transaction of the past.

Since the report made on the subject of these papers to the
legislature, by a committee of the society in 1867, there has
come to light a report to “ the legislature of 1821, on the con



51871.] SENATE—No. 318.

dition of the records of the Commonwealth, by Secretary Brad-
ford. The secretary therein says that he had selected certain,
papers “ not being considered as belonging to the government,
and with the consent and approbation of the supreme executive
had deposited them in the library of the Massachusetts Histor-
ical Society, a list of them being first made and kept in the
secretary’s office.” That list I understand is not to be found.

In Mr. Bradford’s letter to the society accompanying the
aforesaid papers, he describes them as “ given to the society,
by consent of the governor and council, as not belonging to the
files of the State.” The silent acquiescence of the legislature,
to whom this report was made, seems to imply its approval of
such disposition of the papers.

Under these circumstances, in receiving and retaining in its
custody hitherto the papers referred to, the society has acted in
the full belief that they were absolutely intrusted to it for safe
keeping, without limitation of time, and that it would fail to
fulfil the obligation resting upon it if it voluntarily surrendered
the documents which the society in good faith had, until re-
cently, supposed to have been placed in its hands without any
intention on the part of the Commonwealth to reclaim their
possession.

The Committee by whose sanction I now address you, might
be considered, from the character of its members, as aiming
for impartiality and disinterestedness in weighing the claims of
State and the society in a matter concerning which the latter
has sought to discharge faithfully its trust in the guardianship of
historical documents, for which purpose it received its charter
from the former nearly eighty years ago.

Under the authority of that Committee, one of its number,
Judge Bigelow, has been in frequent consultation with your-
self, with free access to the archives of the society, with a view
to designate the precise papers which the claim of the State
was understood to cover. This process having now failed of a
satisfactory result, the Committee are informed that you are
disposed to advise the legislature to agree to the appointment
of an arbiter by the two parties, who shall have authority to
decide, without appeal, which are the precise “ Hutchinson
Papers” originally “ given” to the society, or “ deposited ”

with it, by the late Hon. Aldeu Bradford, with the understand-
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ing that when thus ascertained, they shall be delivered to the
Commonwealth.

I am now instructed by the Committee to say, that being
still desirous to save the society from the vexation of litigation
in regard to the custody of papers which have already been
either published or copied, and being especially unwilling to
contend further with the Commonwealth, they will not object
to the adoption of such a course, but will concur in the selec-
tion of such an arbiter, and abide by his decision.

If you should think proper to take any action on this com-
munication, with a view to the disposal of the matter as above
proposed by the Commonwealth, I beg to ask, in behalf of the
Committee, that this letter may be transmitted to those whose
duty it may be to consider and determine on the matter.

Very respectfully, yours,

GEORGE E. ELLIS, Chairman.

Boston, May 16, 1871.


