
SENATE.... No. 336.

[Mr. Monroe proposes the following as a substitute for the Report of the
Committee on the Judiciary, on the Order relative to the imprisonment of
Henry Emery and the legality of his being admitted to bail. (Senate,
No. 319 )]

In the Year One Thousand Eight Hundred and Seventy-One.

RESOLUTIONS

In relation to the Powers of the Senate.

Whereas, by article IV., section 1, chapter 1, of the Consti-
tution of this Commonwealth it is provided that “ full power
and authority are hereby given and granted to the general court
from time to time to make, ordain and establish all manner of
wholesome and reasonable orders, laws, statutes and ordinances
directions and instructions, with penalties or without; so that
the same shall not be repugnant to this Constitution, as they
shall judge to be for the good and welfare of this Common-
wealth, and for the government and ordering thereof, and for
the necessary support and defence of the government thereof;

And whereas , the Senate possesses not only an equal share
with the House of Representatives in this grant of power under
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the Constitution, but possesses also certain independent powers
as a Senate under the same ;

And whereas, one of these independent powers is judicial in
its character, it being provided in Art. VIII., section 2, chapter
1 of the Constitution, that “ the Senate shall be a court with
full authority to hear and determine all impeachments made
by the House of Representatives against any officer or officers
of the Commonwealth for misconduct or maladministration in
their offices ”:

And whereas
,

in order to carry into effect such independent
power, as well as the general coordinate power with which the
Senate is invested by Art. IV., section 1, chapter 1, as afore-
said, the Constitution, by Articles X. and XI. of section 1,
chapter 2, provides that the Senate “ shall have authority to
punish by imprisonment every person not a member who shall
be guilty of disrespect to the Senate by any disorderly or con-
temptuous behavior in its presence,” “ provided that no such
imprisonment be for a term exceeding thirty days ”

;

And whereas , such granted authority is indispensable to the
exercise of the independent as well as the co-ordinate powers
given to the Senate by the Constitution;

by competent parliamentary
aw and Practice, paragraphs

And whereas, it is declared
authority, to wit, (Cushing’s I
662 and 671,) “ that if a witnes
or otherwise misbehaves himself

prevaricates, testifies falsely,
in giving or refusing to give

his testimony, he will be guilty of a contempt, and punishable
accordingly,” and that if such misbehavior occurs at the bar
of the assembly, the offender may be proceeded against at once ;

if before a committee, it must be reported to the assembly for
its interposition, and that in cases of contempt, either in or out
of the presence of the assembly, the assembly may proceed to
pass such sentence upon the offender, or take such further pro-
ceedings “ as it may deem proper ” ;

And whereas , in the course of an investigation into the do-
ings of certain officers of the Commonwealth for alleged “ mis-
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conduct and maladministration in their offices,” by order of the
Senate and House of Representatives, it became necessary by
the examination of one Henry Emery to elicit faces upon which
the Senate and House might be called upon to act in their
legislative capacity, and upon which the House might be called
upon to act as the grand inquest of the Commonwealth, and
upon which the Senate might be called upon to act as a court
to hear and determine impeachments ;

And whereas, said Emery did refuse to make answer to
questions propounded to him by the committee, and afterwards
upon being brought to the bar of the Senate, did there repeat
such refusal, thereby being guilty of disrespect and disorderly
aud contemptuous behavior in the presence of the Senate, and
thereby defeating, so far as his examination was concerned, the
purposes of the aforesaid investigation, and, so far as he was
concerned, rendering void and of no effect the above cited con-
stitutional powers of the Senate ;

And whereas, said Emery was thereupon adjudged guilty of
contempt, and was ordered to be punished in due form by a
term of imprisonment not longer than the term for which the
Senate is authorized to imprison ;

And whereas ,
it is provided by chapter 144, section 37 of the

General Statutes, that “ nothing contained in this chapter shall
be construed to restrain the power of the supreme judicial
court or superior court, or any justice of either of said courts,
to issue a writ of habeas corpus at discretion, and thereupon to
bail a person for whatever cause he is committed or restrained,
or to discharge him, as law and justice require, except only per-
sons committed by the governor and council, the senate or the
house of representatives ,

in the manner and for the cause men-
tioned in the Constitution ’

;

And whereas, notwithstanding the existence of the constitu-
tional powers ot the Senate above cited, and the statutory pro-
hibition upon the judicial tribunals above cited, a justice of the
supreme judicial court did admit said Emery to bail and
afterwards proceed to discharge him from custody;
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And ivhereas, the act of said justice, if recognized as a prec-
edent by the Senate or acquiesced in by silence may at any
time result in the establishment of a theory and custom which
will subvert one of the most essential and indispensable powers
of the Senate, as an independent and as a coordinate branch
of the legislative power ; therefore

Resolved, by the Senate ,
That the discharge of said Emery

by the aforesaid justice, and especially the act of said justice,
in releasing said Emery upon bail, shall not be held to be a prec-
edent in any case hereafter in which the power of the Senate
to punish for contemptuous and disorderly behavior is con-
cerned.

Resolved further, That the release of said Emery on bail
during the process of the investigation before the said justice,
was an unlawful act, whether performed through inadvertence
or by deliberation, and if permitted to become a precedent will
justify and require legislation at an early day to make the prac-
tice of the courts conform to the spirit and letter of the statute.

Resolved, further, Thatnothing contained in theseresolutions,
and no act or proceeding of the Senate in the case of said Emery,
shall be held to concede to any judicial tribunal in the Common-
wealth any authority to revise the action of the Senate upon a
proceeding for contempt under any pretence of guardianship
over the rights of the subject, or any pretence of power to pass
upon the acts of this branch of the legislature, acting under its
constitutional prerogatives, either in its legislative or judicial
capacity, or any other pretence.

Resolved, That these resolutions be entered upon the jour-
nal of the Senate, and that the secretaxy of the Commonwealth
be requested to print the same in the volume of acts and re-
solves ; and that the clerk of the Senate be directed to publish
the same in the newspaper iix which the acts and resolves are
published ; and a copy of the same, in print, be transmitted by
message to the House of Representatives and to the governor
and council.


